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(common  law.) 

Jackson,  ex  dem.  The  People  of  the  State  of 
New-York,  v.  Clarke. 

G.  O,  born  in  the  colony  of  New- York,  went  to  England  in  1738, 
where  he  resided  until  his  decease ;  and  being  seized  of  lands  in 
New-York,  he,  on  the  80th  of  November,  1776,  in  Ens/land,  devised 
tfee  seme  to  the  defendant  and  E.  C,  as  tenants  in  common,  and 
tied  so  seized  on  the  10th  December,  1776.  The  defendant  and  E. 
C.  haras;  entered,  and  becoming  possessed,  E.  €.,  on  the  3d  Decern* 
ber,  1791,  bargained  and  sold  to  the  defendant  all  his  interest.  The 
defendant  and  E.  C.  were  both  born  in  England  long  before  the  re* 
^rotation.  On  the  8Sd  March,  1791,  the  legislature  of  New-York 
passed  an  act  to  enable  the  defendant  to  purchase  lands,  and  to  bold 
nil  other  lands  which  he  might  then  bo  entitled  to  within  the  state, 
by  purchase  or  descent,  in  fee  simple,  and  to  sell  and  dispose  of 
the  amine  in  the  same  manner  as  any  natural  born  citizen  might*do* 
The  treaty  between  the  United  States  and  Great  Britain  of  1794, 
contains  the  following  provision :  "  Article  9th.  It  is  agreed  that 
British  subjects  who  now  hold  lands  in  the  territories  of  the  United 
States,  and  American  citizens  who  now  hold  lands  in  the  dominions 
Vol.  III.  2 
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1818.  tf  his  majesty,  shall  continue  to  hold  tbem  according  to  the  nature 

mod  tenure  of  their  respective  estates  and  titles  therein ;  and  may 
grant,  sell,  or  devise  the  same  to  whom  they  please,  in  like  manner 
as  if  they  were  natives,  and  that  neither  they  nor  their  heirs  or  as- 
signs shall,  so  far  as  respects  the  said  lands  and  the  legal  remedies 
incident  thereto,  be  considered  as  aliens."  The  defendant,  at  the 
time  of  the  action  brought,  still  continued  to  be  a  British  subject. 
Held,  that  he  was  entitled  to  hold  the  lands  so  devised  to  him  by  G. 
C.  and  transferred  to  him  by  E.  C. 

Error  to  the  circuit  court  for  the  district  of  New- 
York, 

This  was  an  action  of  ejectment  commenced  in 
the  supreme  court  of  the  state  of  New-York,  and  re- 
moved thence  into  the  circuit  court  of  the  United 
States,  for  the  New- York  district,  where,  in  Septem- 
ber, 1815,  a  trial  'was  had,  and  a  special  verdict  found, 
in  the  words  following,  to  wit : 

At  which  day  in  this  same  court,  at  the  city  of 
New- York,  in  the  New- York  district,  came  the  par- 
ties aforesaid,  by  their  attorneys  aforesaid,  and  the  ju- 
rors aforesaid  being  called  also  come,  who  to  say  the 
truth  of  the  above  contents,  being  elected,  tried  and 
sworn,  say,  upon  their  oath,  that  long  before  the  above- 
mentioned  time  when  the  trespass  and  ejectment  above 
mentioned  are  supposed  'to  have  been  committed, 
namely,  on  the  tenth  day  of  April,  1706,  Anne, 
Queen  of  England,  by  letters  patent  under  the  great 
seal  of  the  then  colony  of  New- York,  did  grant  unto 
Sampson  Broughton,  and  divers  other  persons  in  the 
said  letters  patent  named,  and  their  heirs,  a  certain 
tract  of  land,  situate  in  the  then  colony,  now  state  of 
New-York,  to  have  and  to  hold  the  same  to  them! 
their  heirs  and  assigns,  forever,  as  tenants  in  common, 
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and  not  as  joint  tenants.  And  that  the  lands  and  ma. 
tenements,  with  their  appurtenances  specified  in  the 
foregoing  declaration  of  the  said  James  Jackson,  were 
part  and  parcel  of  the  said  tract  of  land  granted,  as 
aforesaid,  by  the  said  letters  patent  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
the  said  Sampson  Broughton  and  the  said  other  per* 
sons  to  whom  the  said  tract  of  land  was  granted  as 
aforesaid  by  the  said  letters  patent,  being  so  seized  in 
fee  simple,  and  possessed  of  the  said  tract  of  land  by 
virtue  of  the  said  letters  patent,  did  afterwards,  to  wit, 
on  the  twelfth  day  of  April,  in  the  year  last  aforesaid, 
by  good  and  sufficient  conveyance  and  assurance  in 
the  law,  for  a  valuable  consideration,  grant,  bargain, 
sell,  and  convey  unto  George  Clarke,  now  deceased, 
(who  was  formerly  lieutenant  governor  of  the  said 
colony,  and  who  was  then  a  subject  of  England,  and 
who  remained  so  until  the  time  of  his  death)  and  to 
his  heirs,  one  equal  undivided  ninth  part  of  the  said 
tract  of  land  granted  as  aforesaid,  in  and  by  the  said 
letters  patent,  to  have  and  to  hold  to  him,  his  heirs 
and  assigns,  forever.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  say,  that  partition  of  the 
said  tract  of  land  mentioned  in  the  said  letters  patent 
was  afterwards,  to  wit,  in  the  year  last  aforesaid, 
made  in  due  form  of  law,  between  the  last  aforesaid 
George  Clarke  and  the  other  proprietors  of  the  said 
tract  of  land  mentioned  and  granted  in  and  by  the 
said  letters  patent.  And  that  by  virtue  of  the  said 
partition,  the  last  aforesaid  George  Clarke  became, 
and  was  sole  seized  in  fee  simple,  and  possessed  of  the 
lands  and  tenements,  with  the  appurtenances  specified 
in  the  said  declaration  of  the  said  James  Jackson, 
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1818.       and  continued  to  be  so  seized  and  possessed  thereof, 
until  the  time  of  his  death.    And  that  the  last  afore* 
said  George  Clarke  died  so  seized  and  possessed,  in 
the  year  1759.    And  the  jurors  aforesaid,  upon  their 
oath  aforsaid,  further  say,  that  George  Clarke,  who 
Was  late  secretary  of  the  colony  of  New- York,  was 
the  eldest  son,  and  heir  at  law  of  the  before  mention- 
ed George  Clarke,  formerly  lieutenant  governor  as 
aforesaid.    And    that  upon  the  death  of  the  said 
George  Clarke,    formerly    lieutenant  governor  as 
aforesaid,  the  said  George  Clarke,  late  secretary 
as  aforesaid,  as  son  and  heir  as  aforesaid,  entered  up- 
on, and  was  seized  in  fee  simple,  and  possessed  the 
lands  and  tenements,  with  the  appurtenances,  specifi- 
ed in  the  said  declaration  of  the  said  James  Jackson, 
And  being  so  seized  and  possessed,  did  afterwards,  to 
wit,  on  the  thirtieth  day  of  November,  1 776,  at  Hyde, 
in  the  county  palatine  of  Chester,  in  the  kingdom  of 
Great  Britain,  make  and  publish,  in  due  form  of  law 
to  pass  real  estate,  his  last  will  and  testament,  and  did 
thereby   devise  unto  his  grand   nephews,  the  said 
George  Clarke,  the  defendant  in  the  said  declaration 
named,  and  Edward  Clarke,  and  to  their  heirs  and 
assigns,  as  tenants  in  common,  and  not  as  joint  te- 
nants, the  lands  and  tenements  in,  the  said  declara- 
tion specified,  with  the  appurtenances.      And  the 
jurors  aforesaid,  upon  their  oath   aforesaid,  further 
say,  that  the  said  George  Clarke,  late  secretary  as 
aforesaid,  afterwards,  to  wit,  on  the  tenth  day  of  De- 
cember,  1776,  at  Hyde  aforesaid,  in  the  said  county 
palatine  of  Chester,  in  the  said  kingdom  of  Great  Bri- 
tain, died  so  seized  and  possessed  as  aforesaid,  and  with- 
out having  altered  or  revoked  his  said  last  will  and 
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testament  And  the  jurors  aforesaid,  upon  their  oath  His. 
aforesaid,  further  say,  that  upon  the  death  of  the  said 
George  Clarke,  late  secretary  as  aforesaid,  the  said 
George  Clarke,  the  said  defendant,  and  the  said  Ed- 
ward Clarke,  claiming  under  the  said  last  will  and 
testament,  entered  upon  and  became  possessed  of,  the 
said  lands  and  tenements,  with  the  appurtenances,  in . 
the  said  declaration  specified.  And  the  said  George 
Clarke,  the  said  defendant,  and  the  said  Edward 
Clarke,  being  actually  possessed  of  the  said  lands  "and 
tenements,  with  the  appurtenances,  in  the  said  decla- 
ration specified,  as  under  the  said  last  will  ancl  testa- 
ment, the  said  Edward  Clarke  did  afterwards,  to  wit, 
on  the  twenty-third  day  of  December,  1791,  by  a 
deed  of  bargain  and  sale,  duly  executed,  grant,  bar- 
gam  and  sell,  for  a  valuable  consideration,  to  the  said 
George  Clarke,  the  said  defendant,  and  his  heirs,  one 
equal  moiety  of  the  said  lands  and  tenements,  with 
the  appurtenances,  in  the  said  declaration  specified, 
and  all  the  estate  and  interest  of  the  said  Edward 
Clarke,  in  and  to  the  said  lands  smd  tenements  last 
aforesaid,  with  the  appurtenances,  to  have  and  to  hold 
the  same  to  the  said  George  Clarke,  the  said  defend- 
ant, his  heirs  and  assigns ;  by  reason  whereof,  the 
said^George  Clarke,  the  said  defendant,  entered  upon, 
and  became,  and-  was  actually  possessed  of,  the  said 
lands  and  tenements,  with  the  appurtenances,  in  the 
said  declaration  specified,  claiming  to  be  seized  there- 
of in  fee  simple,  and  so  continued  until  the  entry  of 
the  people  of  the  state  of  New-York,  hereafter  men- 
tioned. And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  the  said  George  Clarke, 
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izi*-  late  secretary  as  aforesaid,  was  bom  in  the  city  of 
New- York,  in  the  late  colony,  now  state  of  New-York, 
and  that  in  the  year  1738  he  went  to  that  part  of 
Great  Britain  called  England,  and  thenceforth  con- 
tinued to  live  and  reside  there  on  his  family  estate, 
until  and  at  the  time  when  he  made  and  published 
bis  said  last  will  and  testament,  and  ever  after,  and 
until  and  at  the  time  of  his .  death.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
on  the  fourth  day  of  July,  in  the  y£ar  1776,  the  late 
colony  of  New-York,  together  with  the  other  colonie* 
of  Great  Britain  in  North  America,  now  called  the 
United  States  of  America,  declared  themselves  free 
and  independent  states,  and  that  from  that  day  to  the 
first  day  of  September,  in  the  year  1 783,  the  said  Uni- 
ted States,  and  the  citizens  thereof,  were  at  open  and 
public  war  with  the  king  of  Great  Britain  and  his 
subjects.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  say,  that  the  said  George  Clarke* 
the  said  defendant,  was  born  in  England,  on  the 
twenty-eighth  day  of  April,  in  the  year  1768.  And 
that  the  said  Edward  Clarke  was  born  in  England, 
on  the  twenty-eighth  day  of  November,  in  the  year  of 
our  Lord  1770.  And  that  the  said  George  Clarke, 
the  said  defendant,  and  the  said  Edward  Clarke,  were 
born  British  subjects. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid, 
further  say,  that  the  said  George  Clarke,  late  secreta- 
ry as  aforesaid,  died  without  issue,  and  that  at  the 
time  of  his  death  one  George  Hyde  Clarke  was  his 
nephew  ;  and  that  the  said  George  Hyde  Clarke,  if 
he  is  capable  of  inheriting  the  real  estate  of  the  said 
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George  Clarke,  late  secretary  as  aforesaid,  within  the  i&i*. 
state  of  New- York,  is  the  heir  at  law  of  the  said 
George  Clarke,  late  secretary  as  aforesaid  ;  and  that 
the  said  George  Hyde  Clarke  was  born  in  Great  Bri- 
tain, before  the  fourth  day  of  July,  in  the  year  1776, 
and  hath  ever  since  resided,  and  still  doth  reside,  in 
Great  Britain,  and  is  still  living  ;  and  that  no  other 
person  than  the  said  George  Hyde  Clarke  is,  or  can  be, 
the  heir  at  law  of  the  said  George  Clarke,  late  secre- 
tary as  aforesaid  ;  and  that  the  said  George  Hyde 
Clarke  is  capable  of  inheriting  the  real  estate  of  the 
said  George  Clarke,  late  secretary  as  aforesaid,  with- 
in the  state  of  New- York,  unless  he  is  incapable  of  in- 
heriting such  real  estate,  by  reason  of  his  having 
been  born,  and  having  resided  in,  Great  Britain  as 
aforesaid.  And  the  jurors  aforesaid,  on  their  oath 
aforesaid,  further  say,  that  on  the  eighth  day  of  Febru- 
ary, in  the  year  1791,  the  said  George  Clarke,  the 
said  defendant,  caused  to  be  presented  to  the  legisla- 
ture of  the  state  of  New-York,  a  petition,  in  the  words 
following,  to  wit : 

To  the  honourable  the  senate  and  assembly  of  the 
state  of  New- York,  in  legislature  convened  :  The  pe- 
tition of  George  Clarke  humbly  showeth,  that  your 
petitioner  was  born  in  England,  and  is  great  grandson 
of  George  Clarke,  formerly  lieutenant  governor  of 
New- York  ;  that  he  resided  in  the  city  of  New-York 
for  about  a  year  preceding  the  month  of  October  last, 
with  intention,  at  the  end  of  two  years,  to  have  been 
naturalized  under  the  statute  of  the  United  States  ; 
that  he  was  unexpectedly  called  abroad  on  important 
business,  but  expects  to  return  in  the  course  of  the 
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1818.  ensuing  summer  ;  and  as  his  naturalization  must  now 
be  unavoidably  suspended,  to  the  great  embarrass- 
ment of  his  affairs,  your  petitioner  humbly  prays  that 
his  name  may  be  inserted  in  the  bill  now  before  the 
honourable  the  legislature,  to- grant  a  similar  privilege 
of  holding  lands  within  this  state,  notwithstanding  the 
want  of  naturalization,  and  your  petitioner  shall  ever 
pray,  &c. 

GEORGE  CLARKE, 
By  Goldsb.  Banyar,  and  Jas.  Duane, 
his  Attorneys. 
And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  say,  that  on  the  twenty-second  day  of 
March,  in  the  year  1 791 ,  an  act  was  passed  by  the  le- 
gislature of  the  state  of  New-York,  in  the  words  follow- 
ing, to  wit  :  "  An  act  to  enable  Francis  Christophe 
Mantel,  and  the  several  other  persons  therein  named, 
to  purchase  and  hold  real  estates  within  this  state. 
Be  it  enacted  by  the  people  of  the  state  of  New-York, 
represented  in  senate  and  assembly,  and  it  is  hereby 
enacted  by  the  authority  of  the  same,  that  it  shall 
and  may  be  lawful  for  Fran§ois  Christophe  Mantel, 
Samuel  Clows,  junior,  Samuel  Richardet,  William 
Robert  O'Hara,  Erick    Glad,    George    Turnbull, 
Thomas  Mounsey,  and  Jan  Barnhard,  respectively,  to 
purchase  lands,  tenements  and  hereditaments  with- 
in this  state,  and  to  have  and  to  hold  the  same  to  them 
respectively,  and  their  respective  heirs  and  assigns, 
forever,  as  fully  to  all  intents  and  purposes  as  any 
natural  born  citizen  may  or  can  do,  any  law,  usage,  or 
custom,  to  the  contrary  notwithstanding.    And  be  it 
further  enacted  by  the  authority  aforesaid,  that  it 
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$haH  and  may  be  lawful  for  George  Clarke,  who  is      i8i8. 
great  grandson  of  George  Clarke,  formerly  lieuten- 
ant governor  of  New-Yoijk,  to  purchase  any  lands, 
tenements  or  hereditaments  within  this  state,  and  to 
have  and  to  hold  the  same,  and  all  other  lands,  tene- 
ments and  hereditaments  which  he  may  now  be  en- 
titled to  within  this  state,  by  purchase  or  descent,  to 
him  the  said  George  Clarke  first  above  named,  his 
heirs  and  assigns,  to  his  and  their  own  proper  use  and 
behoof  forever,  and  to  sell  and  dispose  of  the  same, 
or  any  part  thereof,  as  fully,  to  all  intents  and  purpo- 
ses, as  any  natural  born  citizen  may  or  can  do,  any 
law,  usage  or  custom  to  the  contrary  notwithstand- 
ing."    And  the  jurors  aforesaid,  on  their  oath  afore- 
said, farther  say,  that  the  said  George  Clarke,  the 
sdid  defendant,  and  the  said  George  Clarke,  great- 
grandson  of  George  Clarke,  formerly  lieutenant  gov- 
ernor of  New-York,  mentioned  in  the  said  act,  is 
one  and  the  same  person.    And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  further  say,  that  on  the  first 
day  of  May,  in  the  year  1810,  the  said  George 
Clarke,  the  said  defendant,  was  in  the  actual  posses- 
sion and  occupation  of  the  said  lands  and  tenements,  in 
the  said  declaration  specified,  with  the  appurtenances, 
and  that  on  the  day  and  year  last  aforesaid,  the  said 
people  of  the  state  of  New-York,  lessors  of  the  said 
James  Jackson,  entered  into  the  said  tenements,  with 
the  appurtenances,  and  from  thence  put  out  and  re- 
moved the  last  aforesaid  George  Clarke,  and  were 
seized  thereof  as  the  law  requires  ;  and  being  so  seiz- 
ed thereof,  the  said  people,  on  the  day  and  year 
last  aforesaid,  demised  to  the  said  James  Jackson,  the 
Voi.  hi.  * 
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1818.  tenements  aforesaid,  with  the  appurtenances,  to  hat* 
and  to  hold  to  the  said  James  Jackson,  and  his  as- 
signs, from  the  said  first  day  of  May  then  last  past, 
until  the  full  end  and  term  of  twenty-one  years  from 
thence  next  ensuing,  and  fully  to  be  complete  and 
ended,  in  the  manner  in  which  the  said  demise  is  set 
forth  in  the  said  declaration  of  the  said  James  Jack-* 
son.  By  virtue  of  which  said  demise,  the  said  James 
Jackson  entered  into  the  said  lands  and  tenements, 
with  the  appurtenances,  and  was  thereof  possessed  : 
and  he  being  so  possessed  thereof,  the  said  George 
Clarke,  the  said  defendant,  afterwards,  to  wit,  on 
the  tenth  day  of  May,  in  the  year  last  aforesaid,  with 
force  and  arms,  &c.  entered  into  the  said  tenements, 
with  the  appurtenances,  which  had  been  demised  to 
the  said  James  Jackson  as  aforesaid,  and  ejected,  ex- 
pelled and  amoved  the  said  James  Jackson  from  his 
said  possession,  as  the  said  James  Jackson  hath  above 
complained  against  the  last  aforesaid  George  Clarke. 
And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, further  say,  that  at  the  time  of  the  commence* 
ment  of  this  action,  the  tenements  aforesaid,  in  that 
^aid  declaration  specified,  were,  and  ever  since  have 
been,  and  yet  are,  of  a  value  exceeding  the  sum  of  five 
hupdred  dollars,  exclusive  of  all  costs  and  expenses. 
And  the  jurors  aforesaid,  on  their  oath  aforesaid, 
further  say,  that  the  -said  James  Jackson,  at  the  time 
of  the  commencement  of  this  action,  was  and  yet  is 
a  citizen  of  the  state  of  New-York,  in  the  United 
States  of  America.  And  that  at  the  time  of  the  com* 
mencement  of  this  action,  the  said  George  Clarke, 
the  said  defendant,  in  the  said  declaration  named, 
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was  and  yet  is  a  subject  of  the  king  of  the  united  tsis. 
kingdom  of  Great  Britain  and  Ireland.  But  whe- 
ther upon  the  whole  matter  aforesaid,  by  the  jurors 
aforesaid  in  manner  aforesaid  found,  the  said  George 
Clarke,  the  said  defendant,  is  guilty  of  the  trespass 
and  ejectment  above  mentioned,  the  said  jurors  are 
entirely  ignorant,  and  pray  the  advice  of  the  court 
thereon*  And  if  it  shall  appear  to  this  court,  that 
the  last  aforesaid  George  Clarke,  in  construction  of 
law,  is  guilty  of  the  trespass  and  ejectment  above 
mentioned,  then  the  said  jurors  say  upon  their  oath, 
that  the  last  aforesaid  George  Clarke  is  guilty  of  the 
trespass  and  ejectment  in  the  said  declaration  of  the 
said  James  Jackson  mentioned,  in  manner  and  form, 
as  the  said  James  Jackson  hath  above  in  his  said 
declaration  complained.  And  they  assess  the  da- 
mages which  the  said  James  Jackson  hath  sustained 
by  reason  of  the  said  trespass  and  ejectment,  besides 
his  costs  and  charges  by  him  about  his  suit  in  this 
behalf  expended,  at  six  cents,  and  for  his  said  costs 
and  charges  at  six  cents.  And  ifit  shall  appear  to  the 
court,  that  the  last  aforesaid  George  Clarke  is  not 
guilty  of  the  said  trespass  and  ejectment,  then  the 
said  jurors  say  upon  their  oath,  that  the  last  aforesaid 
George  Clarke  is  not  guilty  thereof,  in  manner  and 
form  as  he  hath  above  in  his  plea  alleged. 

On  the  foregoing  special  verdict,  judgment  was 
rendered  for  the  defendant,  George  Clarke,  by  the 
circuit  court,  to  reverse  which,  this  writ  of  error  was 
brought* 

Mr.  CkampKn,  for  the  plaintiff  in  error,  made  the  p«b,  & 
following  points,  and  cited  the  authorities  in  the  mar* 
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1818.  gin.  1.  That  Secretary  George  Clarke,  at  the  time  of 
his  death,  was  an  alien  enemy,  and  there  being  at  that 
time  no  statute  of  wills  in  force  in  the  state  of  New- 
York,  the  people  of  the  state,  at  his  death,  became 
seized  of  the  premises.*  2.  That  Secretary  George 
Clarke,  being  an  alien  enemy,  had  no  power  to  make 
a  valid  will,  or  alien  his  estate  in  any  manner  what* 
ever/  3.  His  will  being  void,  and  George  Hyde 
Clarke  being  an  alien  enemy,  took  nothing  by  de- 
scent 4  That,  after  the  death  of  Secretary  George 
Clarke,  there  was  no  person  competent  to  take  the 
premises  by  inheritance  or  devise,  whereby  the  peo- 
ple of  the  state  of  New-York,  at  his  death,  became 
ipso  facto  possessed  thereof,  without  office  found. 

Mr.  D.  B. .  Ogden,  contri,  was  stopped  by  the 
court 

Mr*  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  court,  that  every  question  arising  in  the 
cause  had  been  settled  by  former  decisions. 

Judgment  affirmed,  with  costs/ 

a  Dawson   v.    Godfrey,   4  Hall,  Comp.  208.  Fattel,  L.  3, 

Crunch,  321.  Gardner  v.  Wade,  ch.  5.  8.  7. 
2  Mast.  Rep.  244.  Campbell  v. 

b  5  Bac.  Abr.  Tit.  Will.  B.  499.  7  Co.  Rep.  33.  \  El.  Com. 
372. 

c  In  the  case  of  M'llvaine  v.  there  until  1777,  bat  who  then 

Core's  lessee,  4  Cranck,  209,  joined  the  British  army,  and 

the  court  determined  that  a  per-  ever  since  adhered  to  the  Bri- 

son  horn  in  the  colony  of  New-  tish  government,  has  a  right  to 

Jersey,  before  the  declaration  take  lands  by  descent  in  the 

of  independence,  and  residing  state  of  New-Jersey.   But  in 
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Dawson's  lessee  v.  Godfrey,  4 
Crunch,  321,  it  was  held  that  a 
person  born  in  England  before 
the   declaration    of  indepen- 
dence, and  who  always  resided 
there,  and  never  was  in  the 
United  States,  could  not  take 
lands  in  Maryland  by  descent. 
And  in  the  case  of  Smith  v.  the 
State  of  Maryland,  4  Cranch, 
286,  it  was  determined,  that  by 
the  acts  of  Maryland,  1780,  ch. 
45  and  49,  the  equitable  inte- 
rests of  British  subjects  in  lands 
were  confiscated,  and  vested  in 
the  State,  without  office  found, 
prior  to  the  treaty  of  peace  of 
1783,  so  that  the  British  cestui 
fu  trust  was  not  protected  by 
the  stipulation  in  that  treaty, 
against  future  confiscations,  nor 
by  the  stipulation  in  the  9th 
article  of  the  treaty  of  1794, 
securing  to   British  subjects, 
who  then  held  lands  in  this 
country,  the  right  to  continue 
to  hold  them. 

In  the  supreme  court  of  New- 
York  it  has  been  held,  that 
where  a  married  woman  was  a 
subject  of  Great  Britain  before 
the  revolution,  and  always  con- 
tinued such,  but  her  husband 
resided  in  this  country  both  be- 
fine  and  after  that  period,  she 
was  entitled  to  dower  out  of 
those  lands  of  which  he  was 
before  the  revolution, 


but  not  of  those  of  which  he 
was  subsequently  seised.  Kelly 
v.  Harrison,  2  Johns.  Cos*  29. 
The  same  court  has  also  de- 
termined, that  where  a  British 
subject  died  seised  of  lands  in 
the  state  in  1752,  leaving 
daughters  in  England,  who  mar- 
ried British  subjects^  and  nei- 
ther they  nor  their  wives  were 
citizens  of  the  United  States ; 
even  if  the  marriages  were  sub- 
sequent to  the  revolution,  such 
marriages  would  not  impair  the 
rights  of  the  wives,  nor  pre- 
vent the  full  enjoyment  of  the 
property  according  to  the  laws 
of  the  marriage  state,  especi- 
ally after  the  provision  in  the 
9th  article  of  the  treaty  of  1794. 
The  court  seemed  also  to  think 
that  where  the  title  to  land  in 
the  state  was  acquired  by  a 
British  subject  prior  to  the  re- 
volution, the  right  of  such  Bri- 
tish subject  to  transmit  the 
same  by  descent,  to  an  heir  in 
esse  at  the  time  of  the  revolu- 
tion, continued  unaltered  and 
unimpaired ;  the  case  of  a  revo- 
lution or  division  of  an  empire 
being  an  exception  to  the  gene- 
ral rule  of  law,  that  an  alien 
cannot  take  by  descent  Jack* 
son  v.  Lunn,  3  Johns.  Cat.  109. 
See  also  Jackson  v.  Wright,  4 
Johns.  JR.  75.  The  treaty  of 
1794,  relates  only  to  lands  rts* 


1818. 


14 


OASES,  IN  THE  SUPREME  COURT 


lilt.       hdd  by  British  sulgects,  and  not 
v^"v~w    to  any  after  acquired  lands. 
The  Friend-  Jactooil  v.  Decker,  11  Johns. 

R.  418.  42*. 

In  the  case  of  Fairfax's  de- 
visee v.  Hilnter's  lessee,  7 
Cratch,  603,  and  ante,  vol.  I. 
p.  304.  it  was  adjudged,  1st 
That  an  alien  enemy  may  take 
by  purchase,  though  not  by  de- 
scent; and  that,  whether  the 
purchase  be  by  grant  or  by  de> 
vise.  2d.  That  die  title  thus  ac- 
quired by  as  alien  enemy  is 
not  devested  until  QjfU*  found. 


3d.  That  whether  the  treaty  of 
peace  of  1 783,  declaring  that  no 
future  confiscations  should  be 
made,  protects  from  forfeiture, 
under  the  municipal  laws  re* 
specting  alienage,  lands  hdd  by 
British  subjects  at  the  time  of  its 
ratification,  or  not,  yet  that  the 
9th  article  of  the  treaty  of  1794 
completely  protected  the  tittfe 
of  *  British  devisee,  whose 
estate  had  not  been  previously 
devested  by  an  inquest  of  office, 
or  some  equivalent  proceed* 
ing. 


3wh  14 
47f  885 


(run.) 


The  Frikndschaft — Winn,  et  al.  Claimants. 


Informal  and  imperfect  proceedings  in  the  district  court  oorreoted  and 
explained  in  the  circuit  court. 

A  bill  of  lading,  consigning  the  goods  to  a  neutral,  but  unaccompanied 
by  an  invoice  or  letter  of  adviee,  is  not  sufficient  evidence  to  entitle 
the  claimant  to  restitution ;  but  is  sufficient  to  lay  a  foundation  for 
the  introduction  of  farther  proof. 

The  fact  of  invoices  and  letters  of  advice  not  belnj  found  on  board, 
may  induce  a  ttupfcim that  papers  have  been  spoliated.  But  even 
if  it  were  proved  that  an  enemy  master,  carrying  a  cargo  chief* 
hostile,  had  thrown  papers  overboard,  a  neutral  claimant,  to  whom 
no  fraud  is  imputable,  ought  not  thereby  to  be  precluded  fan  fcf» 
Iberpmt 
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IWitatm  character  does  not  retert,  fey  a  mere  return  to  hit  natfre       m^ 
country,  of  a  merchant,  who  is  domiciled  in  a  neutral  country  at  too    >^v-w 
time  of  capture ;  wno  afterwards  leaves  his  commercial  establish-  The  Friend* 
sent  im.  the  neutral  country  to  be  conducted  by  his  clerks  in  hw      vfanft. 
absence;  who  visits  hi»  native  country  merely  on  mercantile  boei- 
ness*  and  intends  to  return  to  his  adopted  country.    Under  these 
circumstances,  the  neutral  domicil  still  continues. 

British  subjects  resident  in  Portugal,  (though  entitled  to  great  privi- 
leges,) do  not  retain  their  native  character,  but  acquire  that  of  the 
country  where  they  reside  and  carry  on  their  trade. 

Appeal  from  the  circuit  court  for  the  district  of 
North  Carolina. 

The  brig  Friendschaft  was  captured  on  a  voyage 
from  London  to  Lisbon,  by  the  privateer  Herald,  and  ' 
brought  into  Cape  Fear,  in  North  Carolina,  where 
the  vessel  and  cargo  were  libelled,  in  July,  1814,  as 
prize  of  war.  The  commercial  agent  of  his  royal 
highness  the  Prince  Regent  of  Portugal,  interposed 
a  claim  to  several  packages,  parts  of  the  said  cargo, 
on  behalf  of  the  respective  owners,  whom  he  aver- 
ted to  be  Portuguese  subjects  and  merchants  residing 
in  Portugal  The  cargo  consisted  of  many  different 
shipments.  Most  of  them  were  accompanied  with 
bills  of  lading,  directing  a  delivery  to  shipper  or  or* 
der.  Of  these  a  few  were  specially  indorsed.  Gene- 
rally, however,  they  were  without  endorsements,  or 
with  blank  endorsements  only.  A  few  shipments 
were  accompanied  with  bills  of  lading*  deliverable 
to  persons  in  Lisbon,  specially  named  in  the  bills. 
Very  few  wore  accompanied  with  letters  or  invoices. 
These,  it  was  alleged  in  the  claim,  had  probably  been 
sent  by  the  regular  packet 

U  August,  1814,  tb»  district  court  pronounced  its 
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1818.      sentence,  condemning  as  prize  of  war,  "  all  that  part 
jJjfPJJj^  of  the  cargo  for  which  no  claim  had  been  put  in," 
•chaft.      and  "  all  that  part  of  the  cargo  which  was  shipped, 
as  evidenced  by  bills  of  lading,  either  without  en- 
dorsement or  with  blank  endorsements,  and  not  ac- 
companied by  letter  or  invoice,  viz. 

and  that  part  appearing  by  the 
bill  of  lading  to  consist  of  forty  bales  of  goods  ship- 
ped by  Moreira,  Vieira,  and  Machado.  Farther  proof 
was  ordered  with  respect  to  the  residue  of  the  cargo 
and  the  vessel. 

From  this  sentence  the  claimants  appealed  to  the 
circuit  court.  That  court,  in  May,  1815,  dismissed 
so  much  of  the  appeal  as  respected  the  brig,  and  that 
part  of  the  cargo  in  respect  to  which  farther  proof 
was  ordered,  as  having  been  improvidently  allowed 
before  a  final  sentence,  and  affirmed  the  residue  of 
the  decree,  except  in  regard  to  the  forty  bales  shipped 
by  Moreira,  Vieira,  and  Machado,  with  respect  to 
which  farther  proof  was  directed,  to  establish  the 
right, of  Francis  Jose  Moreira  to  restitution  of  one- 
third  part  thereof. 

In  April,  1816,  farther  proof  was  exhibited  to  the 
district  court,  in  support  of  the  claim  for  the  parts  of 
the  cargo  comprehended  in  the  bills  of  lading  num- 
bered 108, 109, 141, 122,  and  118,  which  bills  being 
deliverable  to  merchants  residing  in  Lisbon,  whose 
names  were  expressed  therein,  Were  not  endorsed. 
The  farther  proof  was  deemed  sufficient,  and  resti- 
tution was  ordered.  The  vessel  and  the  residue  of 
the  cargo  were  condemned  as  prize  of  war. 

From  so  much  of  this  sentence  as  awarded  read- 
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tution,  the  captors  appealed ;  and  in  May,  1816,  the      isis. 
circuit  court  decreed  as  follows :  u  This  court  being  „^y^[ 

The  Friend 

of  opinion  that  the  former  sentence  of  the  district  schaft 
court,  affirmed  by  the  sentence  of  this  court,  render- 
ed in  May  term,  in  the  year  1815,  having  been  left 
imperfect  by  omitting  to  recite  the  particular  claims 
intended  to  be  involved  in  the  condemnation  pro- 
nounced in  the  district  court  in  terms  of  general  de- 
scription ;  and  being  also  of  opinion  that  the  words 
*  all  that  part  of  the  cargo  which  was  shipped  as 
evidenced,  by  bills  of  lading,  either  without  en- 
dorsement, or  with  blank  endorsements,  and  not  ac- 
companied with  letter  or  invoice/  could  be  intended  r 
for  those  bills  only  which  were  to  shipper  or  order, 
and  not  to  those  addressed  to  consignees  named  in 
the  bill  itself,  is  of  opinion  that  there  is  no  error  in 
the  sentence  of  the  district  court,  and  doth  affirm 
die  same." 

From  this  decree  the  captors  appealed  to  this  court. 
On  the  interposition  of  this  appeal,  the  circuit  court 
ordered  that  Joseph  Winn,  a  British  born  subject, 
resident  in  Portugal,  in  whose  behalf  a  claim  was 
filed  to  No.  118,  should  be  permitted  to  offer  farther 
proof  to  the  supreme  court,  to  be  admitted  or  reject- 
id  by  that  court 

Mr.  Wheaton,  for  the  appellants  and  captors.  1. 
The  decrees  of  the  district  court  of  August,  1814, 
and  of  the  circuit  courtof  May,v  1815,  were  final  and 
conclusive,  and  ought  to  have  precluded  the  district 
court  from  subsequently  allowing  farther  proof  as  to 
these  five  claims.    The  terms  of  general  description, 
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1818.      which  are  used  by  the  judge  of  the  district  court,  art 
TtTp^d  equivalent  to  a  particular  designation  of  the  claims  in- 
wfaaft.     tended  to  be  condemned.  "  All  that  part  of  the  cargo 
which  was  shipped  as  evidenced  by  bills  of  lading, 
either  without  endorsement,  or  with  blank  endorse- 
ments, and  not  accompanied  with  letter  or  invoice"— 
is  as  effectually  condemned  by  the  sentence,  as  if  the 
particular  portions  of  the  cargo  thus  documented  had 
been  specifically  enumerated.     The  portions  now 
claimed  were  shipped  as  evidenced  by  bills  of  lading, 
either  without  endorsement,  or  with  blank  endorse- 
ments, and  not  accompanied  with  later  or  invoice* 
Consequently,  they  were  included  in  the  condemna- 
tion by  the  district  court,  which  became  final  and 
conclusive  upon  the  parties,  t>y  the  decree  of  the 
circuit  court  rendered  at  May  term,  1815,  affirming 
that  of  the  district  court,  and  from  which  no  appeal 
was  entered.  The  subsequent  proceedings,  by  which 
the  district  court  admitted  the  claimants  to  farther 
proof,  were,  therefore,  coram  non  judice,  and  utterly 
null  and  void.    These  branches  of  the  cause  were 
completely  extinct,  and  could  not  be  revived  in  any 
court.   2.  And  can  this  court  have  the  least  doubt  of 
the  justice  and  legality  of  this  decree  of  the  district 
court,  as  thus  understood  and  explained  ?  Is  it  possi- 
ble that  it  is  come  to  this,  that  in  a  court  of  prize,  a 
mere  bill  of  Jading  to  A.  B.  or  assigns,  unsupported 
by  any  other  documentary  evidence  found  on  board, 
or  by  the  oath  of  the  master,  shall  be  regarded  as 
sufficient,  even  to  entitle  the  party  to  farther  proof? 
jf  goods  shipped  iu  the  enemy's  country  can  pass 
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the  seas  raider  so  thin  a  veil  as  this,  the  defects  of  I8i8. 
which  may  afterwards  be  supplied  by  fabricated  J^^>^ 
proofs,  what  security  is  there  for  belligerent  rights?  acbaft* 
To  what  cause  are  we  to  attribute  a  transaction  so 
unusual  and  irregular  in  commerce,  but  to  the  de- 
sire of  the  British  shippers  and  owners  to  retain  in 
their  own  hands  the  double  power  of  stopping  the 
goods  in  transitu,  and  of  enabling  the  consignees  to 
claim  them  in  the  prize  court  in  case  of  capture  ?  If 
this  practice  be  tolerated  by  the  court,  the  enemy 
shipper  need  resort  to  no  complicated  machinery  of 
fraud  in  order  to  cover  his  property.  He  need  do  no 
more  than  put  on  board  a  bill  of  lading,  unaccom- 
panied by  any  invoice  of  the  goods,  or  letter  of  ad- 
vice showing  in  whom  the  property  vests.  In  case 
of  capture,  nothing  more  will  be  necessary  than  to 
enter  a  claim  in  the  name  of  the  neutral  consignee, 
and  to  demand  an  order  for  farther  proof,  and  under 
that  order  to  ransack  the  great  officina  fraudis  to 
find  the  instruments  of  forgery  and  perjury ;  the  aid 
of  which  will  not  become  necessary,  in  case  the  ship- 
ment, thus  made,  escapes  the  vigilance  and  activity 
of  the  belligerent  cruisers.  Should  they  thus  escape, 
the  goods  will  be  sold  on  account  of  the  enemy  ship- 
per, and  the  proceeds  of  the  sale  will  be  remitted  to 
him  again  by  the  same  process;  and  thus  the  whole 
of  the  enemy's  trade  may  be  effectually  screened 
from  the  perils  of  war.  A  bill  of  lading  is  an  instru- 
ment too  easily  fabricated,  to  permit  \  court  of  prize 
to  consider  it  alone  as  furnishing  any  proof,  (even 
presumptive,)  of  property  in  the  consignee  Whether 
Ae  goods  had  been  previously  ordered  by  the  Porto*- 
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me.  guese  consignee,  or  sent  by  the  British  shipper  for 
f^^^dm  sale  on  his  own  account,  they  would  equally  have 
•chart  been  accompanied  by  the  same  document,  which  is 
equivalent  to  no  evidence  whatever  of  proprietary  in* 
terest  found  on  board.  Unless  some  such  evidence 
be  found  on  board,  or  a  foundation  be  laid  by  the 
preparatory  examinations  of  the  captured  crew,  to 
let  the  claimants  into  farther  proof,  the  necessary  sim- 
plicity of  the  prize  proceedings  forbids  a  resort  to  ex* 
traneous  testimony  ;  and,  as  that  originally  before  the 
court  is  insufficient  to  entitle  the  party  to  restitution, 
condemnation  must  ensue.  Not  only  are  the  bills  of 
lading  unaccompanied  by  invoices  and  letters  of  ad- 
vice, but  they  do  not  express  the  shipment  to  be  "for 
account  and  risk"  of  the  consignees  ;  and  the  freight 
is  payable  in  London,  anjd,  (of  course,)  by  the  con- 
signors. These  circumstances  distinguish  this  case 
from  all  those  cases  in  which  it  has  been  determined, 
(under  the  municipal  law,)  that  a  bill  of  lading,  ex- 
pressing the  shipment  to  be  for  account  and  risk  of  the 
consignee  or  his  assigns,  vests  the  property  in  him, 
subject  only  to  the  right  of  stoppage  tit  transitu ;  and 
the  same  circumstances  liken  it  to  those  where  the 
»  obligation  on  the  part  of  the  consignor  to  pay  the 
freight  was  held  to  authorize  him  to  bring  an  action 
against  the  carrier  master  for  the  goods,  not- 
withstanding the  form  of  the  bill  of  lading/  It  is 
wholly  incredible,  that  the  letters  and  invoices 
which  ought  to  have  accompanied  these  shipments, 
were  sent  by  the  Lisbon  packet,  (as  suggested,)  since 

a  Davisettl  r.  James,  5  Burr.  2680.    Moore  ▼•  Wilson,  iT.rf 
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though  duplicates  of  such  papers  may  be  sent,  and  ms. 
frequently  are  sent,  by  conveyances,  other  than  that  2f*ZT*&- 
of  the  ship  in  which  the  goods  are  transported,  yet  schaft. 
it  is  unusual  and  mercantilely  irregular  not  to  send 
the  originals  with  the  goods.  The  invoices  are,  by  the 
revenue  laws  of  most,  if  not  all  countries,  indispensa- 
bly necessary  to  enter  the  goods  at  the  custom-house, 
avoiding  the  inconvenience  of  unpacking  and  valuing 
them.  These  papers  are  required  by  the  law  of  nations, 
and  the  prize  code  of  every  country,  to  accompany 
the  bill  of  lading,  in  order  to  fortify  and  confirm  it. 
The  absence  of  them  does  not,  indeed,  in  all  cases, 
furnish  a  substantive  ground  of  condemnation,  and 
exclude  the  party  from  farther  proof.  But  in  order 
to  avoid  this  consequence,  there  must  be  some  favour- 
able presumption  raised  by  the  circumstances  of  the 
ease,  and  the  nature  of  the  documentary  evidence 
found  on  board.  This  presumption  cannot  exist  in 
the  case  of  a  shipment  in  the  enemy's  country,  of 
goods,  the  growth  or  manufacture  of  that  country, 
under  a  bill  of  lading,  unsupported  by  the  oath  of  the  , 
master,  and  unaccompanied  by  any  invoice,  letter 
•f  advice,  or  other  document  whatever.  The  privi- 
lege of  farther  proof  is  imparted  under  the  sound 
discretion  of  the  court,  where  a  foundation  is  laid  for 
it,  by  the  papers  found  on  board,  and  the  depositions 
•f  the  captured  persons.  Neither  the  documentary 
evidence,  nor  the  examinations  in  preparatorio,  afford 
any  foundation  for  it  in  the  present  case  ;  since  they 
do  not  furnish  any,  the  slightest  reason  for  believing, 
that  it  belongs  as  claimed.    The  court  would  be 
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1818.       opening  a  wide  door  for  fraud,  were  it  to  extend  the 
t^^^d   privilege  of  farther  proof  to  such  a  case,  which  is 
•chafe,      neither  one  of  honest  ignorance  or  mistake.    It  is  im- 
possible that  the  parties  should  have  been  ignorant  of 
what  both  the  usage  of  trade,  and  fhe  practice  of 
prize  courts,  require.   It  is  impossible  that  they  shook! 
have  omitted  by  mistake,  what  could  not  have  been 
omitted  but  by  design.    The  ancient  French  prize 
law,  and  the  prize  regulations  of  many  other  coun- 
tries, do  absolutely  exclude  farther  proof,  and  con- 
demn, or  restore,  upon  the  original  evidence  only.     If 
by  the  more  mitigated  practice  which  this  court  has 
adopted,  farther  proof  be  sometimes  allowed,  it  is  not 
as  of  strict  right,  but  of  equitable  indulgence,  where 
the  circumstances  of  the  case  lay  a  foundation  for  it, 
and  the  claimants  do  not  forfeit  the  privilege  by  their 
own  misconduct.    3.  No  additional   farther  proof 
ought  to  be  admitted  in  this  court,  under  the  spe- 
cial orders  of  the  circuit  court,  in  the  claim  of 
Mr.    Winn,    giving  him  liberty    to    produce  stiU 
farther  proof  (in  addition  to  the  farther  proof  ex- 
hibited to  the  district  court)  in  this  court,  to  be 
admitted,  or  rejected,  at  the  discretion  of  the  court. 
It  is  a  settled  principle  of   practice,  that  farther 
proof  cannot  be  introduced  in  this  court,  unless,  un- 
der the  circumstances  of  the  case,  it  ought  to  have 
been  ordered  in  the  court  below.    Such  is  the  limi- 
tation to  the  adtnission  of  farther  proof  hi  the  appel- 
late tribunal,  which  has  been  established  by  the  lords 
of   appeal  in*  England  and  adopted  by  this  court, 
If,  as  has  been  contended,  farther  proof  ought  not  to 
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have  been  admitted  in  the  district  court,  the  conse-  ibis. 
queace  follows,  that  it  ought  not  to  be  admitted  here.  ^Fviend* 
Bat  the  lapse  of  time  alone  ought  to  preclude  the  schaft. 
claimants  from  this  indulgence.  They  were  fully 
apprized  of  the  nature  of  the  proof  which  their  case 
required ;  they  had  it  in  their  power  to  produce  it ; 
and  after  two  years  have  elapsed,  the  necessity  of  sup- 
pressing the  fraiids  which  might  be  consequent  upon 
mch  excess  of  indulgence,  demands  that  the  court 
should  reject  the  additional  farther  proof  now  offered  by 
them/  Mr.  Winn's  claim  ought  to  be  rejected,  because, 
supposing  his  proprietary  interest  to  be  made  out  ever 
so  clearly,  he  is  a  British  born  subject;  who  offers  a 
claim  upon  the  ground  of  his  being  a  resident  mer- 
chant of  Portugal,  although  at  the  time  of  the  first 
adjudication,  he  was  not  domiciled  in  that  country. 
The  claimant  makes  an  affidavit  at  London)  in 
June,  1815,  in  which  he  describes  himself,  as  "  of 
the  eity  of  Lisbon,  in  Portugal,  now  in  London  on 
mercantile  business,"  swears  to  the  property  in  him* 
self,  and  that  at  the  time  of  the  shipment  and  cap- 
ture, he  was  a  domiciled  subject  of  Portugal,  and 
had  resided  in  Lisbon  for  several  years  preceding  the 
capture,  and  until  the  12th  of  June,  1814,"  when  he 
left  Lisbon  for  Bordeaux,  and  "  has  since  arrived," 
(without  saying  when,)  "  in  this  city  on  mercantile 
business;"  that  he  still  is  a  domiciled  subject  of  Por- 
tugal, &c  u  The  native  character  easily  reverts," 
says  Sir  W.  Scott  ;*  and  it  is  so,  not  merely  becaus* 

•  The  Dos  HennanaB,  2  Wheal.  76.  98. 
b  La  Viiginie,  5  Reb.  98. 
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1818.      he  says  it,  but  from  the  very  nature  of  things,  anjl 
J^T^.  A©  gravitating  tendency,  (if  the  expression  may  be 
•chaft*      allowed,)  which  every  person  has  towards  his  native 
country.     Here  Mr.  Winn  was  returning  to  his  native 
country,  shortly  after  the  capture,  and  we  may  safely 
conclude,  arrived  there  long  before  the  first  adjudi- 
cation.    There  he  continued   until  long  after  the 
peace,  without  resuming  his  acquired  domicil  in  Por- 
tugal ;  and  more  than  a  year  afterwards,  we  find  him 
still  resident  in  his  native  country.     He  was  not  in 
transitu  to  regain  his  neutral  character,  like  Mr.  Pinto 
in  the  case  of  the  Nereide  f  but  he  was  in  transitu 
to  regain  his  native  hostile  character.     He  did  regain 
it,    and    became   a    redintegrated  British   subject 
That  the  party  must  be  in  a  capacity  to  claim  at  the 
time  of  adjudication,  as  well  as  entitled  to  restitution 
at  the  time  of  sailing  and  capture,  is  an  elementary 
principle  which  lays  at  the  very  foundation  of  the  law 
of  prize.     It  is  alluded  to  by  Sir  W.  Scott,  in  a  lead- 
ing case  on  this  subject  ;*  it  is  evinced  by  the  anciently 
established  formula  of  the  test  affidavit,  and  sentence 
of  condemnation,  both  of  which  point  to  the  nation- 
al character  of  the  party  at  th§  time  of  adjudication9 
as  an  essential  ingredient  in  determining  the  fate  of 
his  claim.    Mr.  Winn  had  no  persona  standi  in  ju- 
dicio  at  the  time  of  the  first  adjudication ;  and  unless 
he  has  been  re-habilitated  by  the  subsequent  inter- 
vention of  peace,  and  restored  to  his  capacity  to  claim, 
by  a  species  of  the  juspostliminii,  his  native  character 
still  remains  fixed  upon  him,  and  his  property  must  be 
condemned  by  relation  back  to  the  time  of  the  first 

a  9  Crmch,  3M.  *  The  Herstelder,  1  Rob.  97. 
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adjudication,  to  which  period  every  thing  must  be      ms. 
referred.    5.  But  even  the    Portuguese  domicil  of  ^f^^ 
Mr.  Winn  will  not  avail  to  avert  the  condemnation     schaft. 
of  his  property,  because  his  native  character  is  pre- 
served, notwithstanding  his  residence  and  trade  in 
Portugal.     As  the  native  domicil  easily  reverts,  so 
also,  it  may  with  truth  be  affirmed,  that  it  is  with 
difficulty  shaken  off.     Every  native  subject  of  a  bel- 
ligerent power  is,  prima  facie,  an  enemy  of  the  other 
belligerent.     To  repel  this  prestimption,   he  must 
show,  not  merely  that  he  has  acquired  a  personal  do- 
micil in  a  neutral  country,  but  that,  under  all  the  cir- 
cumstances of  the  case,  he  is  unaffected  with  the 
hostile  character  of  his  native  domicil.     The  politi-  • 
cal  relations  between  Great  Britain  and  Portugal, 
completely  recognize  the  privileged  national  charac- 
ter of  British  subjects  in  Portugal,  which  is  preserv- 
ed to  them,  in  a  manner  analogous  to  that  of  Euro- 
pean merchants  in  the  East,  who  are  held  to  take 
their  national  character  from  the  factory  to  which 
they  are  attached,  and  from  the  European  govern^ 
ment  under  whose  protection  they  carry  on  their 
trade.-    Thus,  also,  Sir  W.  Scott  states,  in  the  Hen- 
rick  and   Maria,*  that  British  subjects  resident  in 
Portugal   retain  their  native  national  character  in 
spite  of  their  Portuguese  domicil,  even  in  the  estima- 
tion of  the  enemy  himself,  (France,)  and  that  they 
exercise  an  active  jurisdiction  over  their  own  coun- 
trymen settled  there.     This  peculiar  immiscible  cha* 
meter  of  British  subjects  in  Portugal  is  strengthea- 

«  The  Indian  Chief,  3  Rob.  25.  b  2  ifet.  50. 
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1818.  ed  by  the  circumstance  of  that  country  having  been, 
2^^%^  from  the  earliest  periods  of  her  national  existence, 
•chaft.  the  ally  of  Great  Britain ;  and  something  more  than 
a  mere  common  ally,  as  Sir  W.  Scott  observes,  in 
the  Flad  Oyen/  The  case  of  the  Danaos,  cited  in 
a  note  to  the  Nayade,*  in  which  the  lords  of  appeal 
allowed  a  British  born  subject  resident  in  the  English 
factory  at  Lisbon,  the  benefit  of  a  Portuguese  cha- 
racter, so  far  as  to  legalize  his  trade  with  Holland, 
then  at  war  with  England,  but  not  with  Portugal, 
must  be  considered  as  a  departure  from  principle, 
and  imputed  to  some  motive  of  national  or  commer- 
cial policy,  operating  on  the  lords  at  the  time.  Cer- 
tain it  is,  that  the  reasons  on  which  Sir  W.  Scott 
grounds  the  opinion  expressed  by  him,  are  entitled 
to  much  more  weight  than  is  the  mere  authority  of 
the  lords,'  unsupported  by  any  reasons  whatever. 
This  court,  which  is  the  supreme  appellate  prize  tri^ 
bunal  of  this  country,  will  scrutinize  carefully  all  the 
precedents  settled  in  the  British  prize  courts,  (since 
the  United  States  ceased  to  be  a  portion  of  the  Bri- 
tish empire,)  and  will  regard  rather  the  reason  than 
the  authority  on  which  they  are  founded.  Trace 
the  treaties  between  Great  Britain  and  Portugal,  and 
it  will  be  found  that  they  impress  something  like  a 
provincial  dependence  on  Portugal,  and  an  independ- 
ent character  on  British  subjects  resident  in  that 
country.  It  is  to  the  lights  of  history  that  we  must 
resort  to  account  for  compacts  so  singularly  unequal. 
Before  the  subjugation  of  Portugal  by  Spain,  the  an- 

a  1  Rob.  135.  b  4  Rob.  210. 
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cient  Portuguese  kings  granted  special  immunities  to       n\s. 
English  merchants  settled  in  their  dominions.    The  J^y?^ 

*  •     i    •  *         '  .iv,         The  Friend- 

want  of  capital  in  a  poor  and  comparatively  barba-  «baft. 
rous  country,  made  it  necessary  to  encourage  the  es- 
tablishment of  foreign  merchants  in  factories,  which 
irere  essential  to  their  protection,  on  account  of  the 
difference  of  language,  manners,  religion,  and  laws, 
almost  (if  not  quite)  as  great  as  between  Christen- 
dom and  the  countries  of  the  East/  .  On  the  resto-* 
ration  of  the  monarchy  by  the  house  of  ftraganza, 
in  1640,  John  IV.  was  supported  by  Charles  I.  of 
England,  who  was  the  first  prince  that  acknowledg- 
ed the  new  Portuguese  monarch,  and  entered  into  a 
treaty  with  him.  Under  the  English  commonwealth, 
this  treaty  was  renewed  by  Oliver  Cromwell,  whose 
energy  in  maintaining  the  foreign  influence  and  com* 
mercial  interests  of  his  country  is  so  well  known* 
Charles  II.  married  the  Infanta  of  Portugal ;  con- 
firmed all  former  treaties  ;  and  made  a  new  and  per- 
petual one  with  Alfonzo  VI.  Under  his  mediation 
and  guarantee,  Spain  acknowledged  the  independ- 
ence of  Portugal ;  which  Great  Britain  has  since 
constantly  maintained,  by  succouring  Portugal  against 
her  enemies.  In  return  for  a  friendship  so  ancient, 
so  unalterable,  and  so  beneficial,  Portugal  has  lavish- 
ed upon  the  subjects  of  Great  Britain  the  most  pre- 
cious commercial  privileges ;  and  .for  them  has  even 
relaxed  her  commercial  monopoly,  and  opened  to 
them  the  sanctum  sanctorum  of  her  possessions  in 
the  two  Indies.     These  privileges  have  been  uniform- 

a  2  Podkelicaite's  7>urt  of  Trade  and  Commerce,  art.  Treatier. 
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1818.       ly  revived  and  renewed  in  every  successive  treaty 
.^f^ry.   which  has  been  formed  between  the  two  countries, 

The  Friend- 

•chaft.  and  may  be  enumerated  under  the  following  heads* 
First.  Prizes  made  by  British  subjects,  from  nations 
at  peace  with  Portugal,  may  be  carried  into  the  Por- 
tuguese ports  for  adjudication,  and  condemned  whilst 
lying  there.*  If  the  ports  of  Portugal  can  be  so  far 
considered  as  British,  as  that  British  prizes  may  be 
carried  into  them,  and  condemned,  surely  they  must 
be  considered  such  in  respect  to  British  subjects  resi- 
ding and  trading  there.  The  rule  of  reciprocity  or 
amicable  retaliation  may  be  extended  to  them  (being 
enemies,)  though  it  may  not  be  extended  by  the  court 
to  the  subjects  of  Portugal,  (because  they  arejiiends,) 
and  the  judicial  department  cannot  reciprocate  to,  or 
retaliate  on  them,  the  unjust  proceedings  of  their  na- 
tion. Second.  Portugal  is  bound,  by  treaty,  to  deliver 
up  British  vessels  captured  and  brought  into  her  ports 
by  the  enemies  of  Great  Britain,  but  her  friends/ 
Third.  British  subjects  resident  in  Portugal  are  ex- 
empt from  the  ordinary  jurisdiction  of  the  country  ; 
and  are  amenable  only  to  the  judge  conservator  ap- 
pointed by  themselves,  who  has  cognizance  of  all 
civil  causes  in  which  they  are  concerned ;  and  the 
ordinary  authorities  of  the  country  cannot  proceed 
against  them  in  criminal  cases,  without  a  permission 
in  writing  from  the  judge  conservator,  except  only 
where  the  offender  is  taken  flagrante  delicto.9  Fourth* 

a  The  Henrick  and  Maria,  4  Rob.  50. 
b  2  CKalmer's  Coll.  Treat.  279. 

c  2  Chahrten,  2fl.    Treaty  of  1674,  art.  T,  13.    Treaty  of  1810, 
art.  ID. 


OF  THE  UNITED  STATES.  29 

The  Portuguese  courts  of  probate,  or  orphans'  courts,  i8is. 
have  no  authority  whatever,  in  the  distribution  of  the  ^^^7^* 
effects  of  British  subjects  deceased,  in  Portugal,  but  iphaft. 
the  same  is  referred  to  the  judge  conservator,  under, 
whose  superintendence  administrators  are  appointed 
by  a  majority  of  the  British  merchants  resident  in 
the  place/  Fifth.  British^subjects  in  Portugal,  have 
the  privilege  of  being  paid  their  debts  due  to  them  by 
Portuguese  subjects,  whose  property  may  be  seized 
by  the  inquisition,  or  the  king's  exchequer.1  Sixth. 
They  are  exempted  from  the  operation  of  the  funda- 
mental law  of  the  Portuguese  monarchy,  which  has 
immemorially  excluded  every  other  religion  from 
Portugal,  except  the  Roman  Catholic ;  and  they  are 
permitted  to  enjoy  their  own  religious  principles  and 
worship  as  Protestants/  Seventh.  This  favoured  na- 
tion are  also  exempted  from  all  the  monopolies,  and 
other  exclusive  privileges,  with  which  the  internal 
and  external  commerce  of  Portugal  and  her  colonies 
are  cramped  and  restrained,  and  to  which  Portu- 
guese subjects  are  exposed.  The  only  exception  to 
this  immunity  is  the  crown  farm,  for  the  exclusive 
sale  of  certain  precious  productions/  The  treaty  of 
1810,  now  subsisting,  confirms  &nd  renews  all  the 
privileges  and  immunities  granted  by  former  treaties, 
or  municipal  regulations,  except  only  the  stipulation 
that  free  ships  should  make  free  goods.  These  pri- 
vileges and  immunities  segregate  British  residents  in 


a  2  Chalmers,  271.  lb.  2*1.  b  t  Ckakner*,  260. 

t  Chaltnin,  265.  d  Treaty  of  1810,  art.  3. 
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1*18.  Portugal  from  the  general  society,  and  from  the  com- 
Jj?T2^Zm  mercial,  political,  and  ecclesiastical  regulations  of  the 
Mhait  country.  They  distinguish  those  residents  from  the 
other  inhabitants,  as  much  as  the  merchants  of  Chris- 
tendom are  distinguished  from  the  natives  in  the  ori- 
ental countries.  The  privileged  character  of  Chris- 
tians, established  in  those  countries,  depends  as  much 
upon  the  conventional  law,  as  does  that  of  British 
subjects  settled  in  Portugal.  The  treaties  and  capi- 
tulations between  the  powers  of  Christendom  and 
the  Porte  secure  to  the  subjects  of  the  former,  privi- 
leges not  more  extensive  than  those  which  are  now 
enjoyed,  and  have  been  enjoyed  from  time  immemo- 
rial, by  the  British  in  Portugal/  It  is  true,  that  by 
the  treaty  of  1810,  art  26.  his  Britannic  majesty  re- 
nounces the  right  of  estbhlishingfactories  or  corpora- 
tions of  merchants  in  the  Portuguese  dominions,  but 
there  is  a  proviso,  that  this  concession  "  shall  not 
deprive  the  subjects  of  his  Britannic  majesty,  resi- 
ding within  the  dominions  of  Portugal,  of  the  full 
enjoyment j  as  individuals  engaged  in  commerce,  of 
'  any  of  those  rights  and  privileges  which  they  did  or 
might  possess,  as  members  of  incorporated  commercial 
bodies;  and,  also,  that  the  trade  and  commerce  carri- 
-  ed  on  by  British  subjects  shall  not  be  restricted,  an- 
noyed, or  otherwise  affected,  by  any  favours  within 
the  dominions  of  Portugal ;"  and  in  the  case  of  Mr. 
Fremeaux,  the  lords  of  appeal  in  England  decided, 
that  the  claimant  was  to  be  considered  as  a  Dutch- 
man, because  he  carried  on  trade  at  Smyrna,  under 

a  Val%*>  Star  FOrdon.  234,  235.    2  Chalmers,  436. 
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the  protection  of  the  Dutch  consul,  although  it  was       isi8. 
proved  in  that  gentleman's  case,  that  there  was  no  JJ^^^ 
IJutch  factory  at  Smyrna,  and  that  the  Dutch  mer-     ichaft. 
chants  there  are  not  incorporated.8 

Mr.  Gaston,  for  the  respondents  and  claimants. 
1.  On  the  first  point  the  claimants  have  to  encoun- 
ter a  difficulty  purely  technical,  which  cannot  pre- 
tend to  a  foundation  in  justice,  and  which,  indeed, 
aims  to  prevent  a  decision  upon  the  merits  of  the  con- 
troversy. If  this  difficulty  can  neither  be  surmount- 
ed nor  escaped  without  a  violation  of  the  established 
principles  and  rules  of  jurisprudence,  the  claimants  must 
submit  without  repining.  But  it  will  be  impossible  for 
the  friends  to  the  repose  of  nations,  and  to  the  im- 
partial administration  of  justice  in  the  courts  of  bel- 
ligerents, not  to  regret,  that  the  highest  tribunal  in  our 
land  should  find  itself  .so  fettered  with  forms,  as  to  be 
unable  to  do  what  shall  appear  to  them  to  be  right ;  as 
to  be  compelled  to  condemn  as  prize  of  war  what  the 
inferior  tribunals  shall  have  restored,  (in  their  opinion 
justly})  as  neutral  property.  The  captors'  objection 
is  founded  on  a  literal  exposition  of  the  decree  of 
August,  1814,  inconsistent  with  its  obvious  meaning* 
However  desirable  it  may  be  that  precision  should  be 
used  in  drawing  up  the  decrees  of  judicial  tribunals, 
yeLthe  infirmity  of  human. nature,  and  the  imperfec- 
tion of  human  language,  alike  demand  that  these 
decisions  should  not  be  perverted  by  verbal  criticism 
from  their  substantial  import    No  one  can  doubt  the 

«  Cited  in  the  Indian  Chief,  3  2M.  32.    /*.  A  pp.  Note  Pfe.  1. 295. 
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1818.  meaning  of  the  sentence  of  August,  1814.  No  one 
J^f^  can  hesitate  to  say,  that  it  designed  not  to  condemn 
Mbaf .  such  parts  of  the  cargo  as  were  evidenced  by  bills  of 
lading  addressed  to  consignees,  specially  named  in 
them.  This  design  appears  as  distinctly  as  though 
it  had  been  expressed  in  the  most  formal  terms.  The 
court  exempts  from  condemnation,  and  reserves  for 
farther  proof,  all  the  cases  of  bills  of  lading  delivera- 
ble to  shipper  or  order,  which  are  specially  endorsed 
to  consignees.  A  fortiori,  it  could  not  but  exempt 
from  condemnation,  those  where  the  bills  of  lading  are 
addressed  to  consignees  specially  named  in  the  bills 
of  lading.  "  It  is  the  order  of  the  English  shipper  for 
the  delivery  of  the  goods  to  the  Portuguese  consignee, 
that  raises  the  doubt  where  resides  the  proprietary 
interest ;  whether  in  the  shipper  or  in  the  consignee. 
And  unquestionably  the  probability  that  such  interest 
in  the  consignee  is,  at  least,  as  strong  where  the  con- 
signment is  original,  and  on  the  face  of  the  bill  of  la- 
ding, as  where  it  is  made  by  an  endorsement  of  the 
bill.  The  sentence  of  August,  1814,  which  is  insist- 
ed on  as  condemning  the  property  in  question,  could 
not  have  that  effect  until  it  was  completed.  A  blank 
was  purposely  left  for  the  insertion  of  the  parts  of  the 
cargo  intended  to  be  condemned.  Until  this  blank 
was  filled  up,  or  something  done  by  the  court  equally 
definitive  and  precise,  the  sentence  was  necessarily 
imperfect,  both  in  substance  and  in  form.  This  im- 
perfection continued  as  to  the  district  court  until  Au- 
gust term,  1816,  and  then  the  property  in  question  was 
not  only  not  condemned,  but  ordered  to  be  restored. 
The  affirmance  of  the  sentence  of  August,  1814,  by 
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the  circuit  court  was  in  general  terms.     It  cannot,      i8is. 
therefore,  have  any  other  effect  than  if  the  sentence  J^V7W/ 

*•         ,  1  -  ■■    1  1    •  .  1  »  .         ,™       The  Friend* 

affirmed  had  been  repeated  m  totidem  verbis.  The  -  schaft. 
sentence  of  condemnation,  therefore,  of  the  circuit 
court  of  May,  1815,  was  incomplete;  and  remained 
so  until  November  term,  1816,  when  in  direct  terms 
it  was  declared  that  it  should  not  apply  to  the  present 
claims.  Whatever  informalities  or  errors  of  pro- 
ceeding may  have  been  had  below,  yet  as  the  pro- 
perty to  which  the  claims  apply  is  still  in  the  custody 
of  the  law,  and  the  whole  case  in  relation  to  it  is  now  ' 
before  this  Court,  all  these  errors  and  irregularities 
will  be  so  corrected,  as  to  make  the  final  decision  of 
the  controversy,  and  disposition  of  the  property,  con- 
form to  the  rights  of  the  parties  litigant.  Whether  the 
district  court,  in  August,  1 814,  did  or  did  not  condemn 
this  part  of  the  cargo ;  whether  it  did  or  did  not  de- 
cree that  farther  proof  should  be  heard  in  relation  to 
it ;  yet  if  it  ought  not  to  have  been  condemned— if 
farther  proof  ought  to  have  been  received  in  relation 
to  it — this  court  will  receive  such  farther  proof* 
2.  But,  it  is  contended,  that  whatever  might  hav^ 
been  the  meaning  of  the  sentence  of  the  district  court 
of  August,  1814,  affirmed  in  the  circuit  court  in  May, 
1815,  it  ought  to  have  condemned  the  goods  in  ques- 
tion, and  not  to  have  let  in  the  claimants  to  farther 
proof.  And  this  position  is  founded  on  the  assertion 
that  the  biUs  of  lading,  No.  108, 109,  141, 122,  and 
118,  furnish  no  evidence  whatever  of  proprietary  in- 
terest in  the  consignees,  and  on  the  apprehension 
that  the  admission  of  farther  proof  in  cases  so  cir- 
cumstanced might  destroy  all  security  for  belligerent 
Vol.  IIL  6 
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1818.      rights.    And,  does  a  bill  of  lading  furnish  no  evi- 
Tb**F^nd   ^ence,  not  even  presumptive,  of  proprietary  interest 
sehaft.      in  the  consignee  ?    It  is  understood,  and  such  was 
the  language  of  this  court  in  the  case  of  the  St  Joze 
Indiano,"  that  in  general  the  rules  of  the  prize  court, 
as  to  the  vesting  of  property,  are  the  same  with  those* 
of  the  common  law.     Now,  "  every  authority  which 
can  be  adduced,  from  the  earliest  period  of  time  down 
to  the  present  hour,  agree,  that  at  law,  the  property 
i  does  pass  as  absolutely  and  as  effectually,  (by  a  bill 

of  lading,)  as  if  the  goods  had  been  actually  delivered 
into  the  hands  of  the  consignee."*  "  If  upon  a  bill 
of  lading,"  (says  Lord  Hardwicke,  in  Snee  v.  Pres- 
cott,')  between  merchants  residing  in  different  coun- 
tries, the  goods  be  shipped  and  consigned  to  the  prin- 
cipal expressly  in  the  body  of  the  bill  of  lading,  that 
vests  the  property  in  the  consignee."  The  right  of 
die  consignor  to  stop  goods  in  transitu  is  not  founded 
on  any  presumed  property  in  the  consignor,  but  ne- 
cessarily supposes  the  property  to  be  in  the  con- 
signee ;  for,  "  it  is  a  contradiction  in  terms,  to  say  a 
man  has  a  right  to  stop  his  own  goods  in  transitu." 
It  is  a  right  founded  wholly  on  equitable  principles, 
u  which  owes  its  origin  to  courts  of  equity— and,  the 
question  is  not  whether  the  property  has  vested  under 
the  bill  of  lading,  for  that  is  clear ;  but  whether  on 
the  insolvency  of  the  consignee,  who  has  not  paid  for 
the  goods,  the  consignor  can  countermand  the  con- 

a  1  Wheat.  212. 

b  Per  Buller,  J.  in  Dom.  Proc.  Licjcbarrow  v.  Mason,  6  Ead,  28. 
Note. 
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signment,  of,  in  other  words,  devest  the  property  I8i8. 
whkh4toa$  vested  in  the  consignee."*  Unless,  there-  JjJ^^. 
fore,  a  totally  different  rule,  as  to  the  vesting  of  pro-  schaft. 
perty,  js  to  be  asserted  in  a  court  of  prize  from  that 
which  is  established  at  law,  a  bill  of  lading  absolute- 
ly vests  the  property  in  the  consignee,  and,  of  course, 
is  the  appropriate  and  definite  evidence  of  his  propri- 
etary interest  But,  it  is  said,  these  bills  of  lading 
do  not  express  the  shipment  to  be  for  the  account  and 
risk  of  the  consignees,  and  state  that  the  freight  has 
been  paid  in  London,  and,  "  of  course,  by  the  con- 
signors." Surely  it  is  not  seriously  contended,  that 
the  omission  to  declare  the  shipment  to  be  oh  account 
of  the  consignees,  and  the  declaration  that  the  freight 
has  been  paid  in  London,  and,  "  of  course,  by  the 
consignors,"  could  have  been  designed  to  secure  to 
the  consignors  the  right  of  stopping  in  transitu  ? 
This  right  is  founded  on  principles  of  equity  which 
give  it  a  direct  application  to  shipments  made  on  ac- 
count of  the  consignees,  and  which  have  no  connec- 
tion whatever  with  the  legal  consequences  of  the  pay- 
ment of  freight.  Let  us  see,  however,  what  infer- 
ences may  be  fairly  drawn  from  the  peculiarities 
which  are  noticed  in  the  bills  of  lading — They  omit 
to  state  that  the  shipment  is  on  account  and  risk  of 
the  consignees.  Shall  we  thence  infer  that  the  ship- 
ment is  on*  account  and  risk  of  the  consignors  ? — 
This  is  not  the  inference  of  the  law.  If  the  bill  of 
lading  vests  the  property  in  the  consignee,  he,  of 
course,  sustains  the  peril  of  the  shipment,  unless  there 
be  an  agreement  to  the  contrary.    It  would  be  a  sin- 

atEatt,  28.  Note. 
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131$.  gular  absurdity,  indeed,  if  the  law,  upon  the  instra- 
^-^v^  ment,  presumed  *hat  the  consignee  was  the  owner, 
tehxtu  "  and  a*  thc  sanae  time  inferred  that  he  did  not  bear 
the  ordinary  risks  of  ownership.  Where  the  ship- 
ment is  on  account  and  at  the  risk  of  the  consignor, 
and  not  of  the  consignee,  there  it  may  be  proper  to 
express  the  fact,  because  it  is  opposed  to  the  legal 
presumption — But  that  an  omission  to  state,  what 
without  statement  is  presumed,  can  be  converted  into 
an  argument  against  the  presumption — will  be  an  in-» 
stance  of  intellectual  dexterity,  rather  fitted  to  surprise 
than  to  satisfy  the  inquirer  after  truth  A  bill  of  lad- 
ing evidences  an  agreement  made  by  the  master  with 
the  shipper  for  the  delivery  of  the  goods  to  the  con- 
signee. His  undertaking,  is  simply  to  carry  the. 
goods  for  the  stipulated  price  to  the  consignee.  He 
knows  not  that  the  consignee  is  to  sustain  the  risk 
of  the  shipment — He  cannot,  therefore,  with  pro- 
priety, aver  it -in  his  contract.  If,  indeed,  the  con- 
signor is  to  sustain  the  risk,  and  wishes  this  fact  to 
be  stated  in  the  master's  undertaking,  then  has  he 
the  full  evidence  which  warrants  the  insertion  of  such 
a  clause  in  the  bill  of  lading.  And,  accordingly,  such 
is  the  mercantile  usage.  Bills  of  lading  ordinarily 
express  account  and  risk  when  they  are  not  the  ac- 
count and  risk  of  the  consignee.  But  it  is  otherwise 
with  invoices — These  are  documents  passing  be- 
tween the  parties  to  the  shipment,  and  contain  the 
declaration  of  the  consignor  to  the  consignee.  These, 
therefore,  declare,  however  it  may  be,  at  whose  ac- 
count and  hazard  the  shipment  is  made.  The  other 
peculiarity  noticed  in  the  bills  of  lading  is,  that  the 
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freight  is  paid  in  London,  and,  "  of  course,  by  the  wifl. 
consignors."  If  this  corollary,  thus  summarily  de-  ^J2b1. 
duced,  of  a  payment  by  the  shippers,  mean  no  more  «a»ft~ 
than  a  payment  by  the  consignees  through  the  ship- 
pers as  their  immediate  agents  at  London,  it  may  be 
admitted  as  probable,  and,  at  all  events,  as  harmless. 
But,  if  it  mean  a  payment  by  the  shippers  as  princi- 
pals, or  on  their  own  account,  then  it  is  denied  to 
follow  from  the  proposition  which  it  claims  as  its 
premises.  But  the  peculiarities,  thus  examined,  are 
relied  on  as  constituting  a  support  on  which  to  rest 
the  doctrine  contained  in  the  cases  of  Davis  et  a/,  v. 
James /  and  Moore  v.  Wilsonf  which  are  cited,  (as 
it  would  seem,)  to  prove,  that  where  the  consignor 
pays  the  freight,  the  bill  of  lading  does  not  vest  the 
property  in  the  consignee !  It  is  not  material  to  in- 
quire how  far  these  cases  would  now  stand  the  test 
of  a  strict  scrutiny.  It  is  but  doing  justice,  however, 
to  the  great  men  who  decided  them,  to  say,  that  they 
establish  no  such  doctrine.  Lord  Mansfield  express- 
ly declares,  that  he  does  not  proceed  at  all  on  the 
ground  of  proprietorship,  but  simply  on  the  agree- 
ment of  the  carrier.  And  Lord  Kenyon,  in  Dawes 
v.  Peckf  states,  that  the  doctrine  which  they  furnish 
is  no  more,  than,  that  the  consignor  may  bring  an  ac- 
tion for  breach  of  contract  against  the  carrier  on  his 
agreement,  where  the  consignor  is  to  be  at  the  expense 
of  the  carriage,  "  where  he  stands  in  the  character  of 
an  insurer  to  the  consignee  for  the  safe  arrival  of  the 
goods."  It  is  alleged,  that  if  the  interest  in  these  claiufe 

a5  Burr.  2680.  blT.R.$&.  rlT.Rf9S0.t 
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1818.      were  bona  fide  neutral,  it  is  incredible,  that  the  in- 
TbeF^Md  V0lCQS  aD^  letters  would  not  have  accompanied  the 
shipment.   Is  it  not  equally  probable,  where  the  ship- 
ment is  not  on  neutral  account,  or  partly  on  neutral  and 
partly  on  hostile  account,  and  there  is  no  attempt  at 
deception,  that  it  would  have  been  accompanied  with 
letters  and  invoices  ?  Yet  in  the  vast  multitude  of  the 
shipments  clearly  on  enemy  account,  made  by  this 
ship,  and  which  have  been  condemned  without  a  con- 
troversy, there  is  not  one  in  ten  thus  accompanied. 
The  packet  sails  between  London  and  Lisbon  with 
a  regularity,  certainty,  and  frequency,  little  short  of 
what  takes  place  in  transmissions  by  mail.    It  is  the 
great  and  established  medium  of  conveyance,  estab- 
lished by  treaty  stipulations,  for  passengers  and  letters. 
Is  it  strange,  therefore,  that  all  the  communications 
between  the  shipper  and  the  owner  of  the  goods,  ex- 
cept a  copy  of  the  bill  of  lading,  (which  at  once  evi- 
dences the  property,  and  is  directory  to  the  master,) 
should  have  been  sent  by  this  certain  and  regular  and 
official  medium  of  conveyance  ?  If  duplicates  of  these 
communications  had  accompanied  the  shipments  in 
question,  this  unusual  caution  might  have  been  con- 
strued into  a  proof  of  guilt,  and  these  additional  evi- 
dences of  neutral  proprietorship  stigmatized  as  the 
badges  of  fraud.    But  it  is  alleged,  also,  that  the  bills 
of  lading  are  not  verified.    The  only  individual  of  the 
crew  examined  by  the  commissioners,  is  the  master, 
and  he  supports  the  bill  of  lading  as  far  as  can  be  ex- 
pected of  a  carrier-master.    In  answer  to  the   13th 
interrogatory,  he  declares  that  the  bills  of  lading  are 
not  false  or  colourable ;  and  in  answer  to  the  20th, 
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that  hie  presumes  the  goods  shipped  belong  to  the  i8i& 
respective  consignees.  The  rights  of  belligerents  T^£^l 
are  not  the  only  rights  deserving  of  the  notice,  and  schaft. 
entitled  to  the  protection  of  courts  of  prize.  Though 
human  testimony  may  sometimes  be  corrupt,  and  often 
fallacious,  it  is  by  human  testimony  alone,  that  hu- 
man tribunals  can  hope  to  eviscerate  the  truth.  Con* 
demnation  should  take  place  only  when  the  fact  of 
enemy's  property  has  been  ascertained ;  and  where 
that  fact  is  doubted,  proof  should  be  resorted  to. 
These  principles  have  received  the  countenance  of  all 
(hose  engaged  in  the  administration  of  public  law, 
Whom  the  civilized  world  (cruisers  excepted)  regard 
with  reverence.  They  will  be  found  stated  with 
simplicity  and  perspicuity  in  the  famous  British  an* 
ftwer  to  the  Prussian  memorial,  and  communicated  to 
die  American  government  in  1794,  as  the  basis  of  the 
proceedings  in  British  courts  of  Admiralty ;  and  which 
fas  been  adopted  by  this  court  as  the  substratum  of 
its  own  conduct  in  cases  of  prize. — 3.  When  it  is  re* 
collected  that  the  claimants  have  sought  to  furnish 
proof,  both  from  the  port  of  shipment  and  the  port  of 
destination,  from  London  and  from  Lisbon;  that 
daring  the  war,  the  means  of  procuring  such  proof 
ftom  Europe  and  bringing  it  to  the  United  States 
weretmfrequent  and  uncertain ;  and  that  delay  will  not 
he  oceseriotted  by  listening  to  the  additional  proof  now 
tendered,  it  is  believed  that  the  court  will  not  refuse 
to  hear  it  The  case  of  the  Bernon, (a)  shows  that 
the  court,  after  receiving  farther  proof,  may  order  ad- 
ditional proof,  if  requisite  to  enlighten  its  judgment; 

(a)  I  Rob,  86. 
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1818.      and  the  case  of  the  Frances  (a)  is  an  authority  in  point, 
>£^7*<  that  the  appellate  court  may  order  additional  proof, 
schaft      if  the  farther  proof  on  Which  the  cause  has  been  heard 
below  is  defective*    May  not  the  appellate  court  then 
hear  it,  if  to  prevent  injurious  delays  it  be  prepared 
,    in  anticipation  ?— 4.  The  only  inquiries  of  fact,  as  to 
the  character  of  the  claimant,  according  to  the  rules 
laid  down  by  Sir  William  Scott,  in  the  Herstelder,  (* 
are,  was  he  at  the  time  of  seizure  entitled  to  restitu- 
tion; and  b  he,  at  the  time  of  adjudication,  in  a  capa- 
city to  claim.    The  present  capacity  of  the  claimant 
is  without  doubt     His  right  to  restitution  must  be 
tested  by  his  national  character  atthe  time  of  seisure, 
on  the  lOtJi  of  May,  1814.    But  the  objection  is 
founded  entirely  on  a  misconception  of  the  meaning 
of  the  affidavits.    Whether  the  facts  testified  be  true 
or  not,  must  depend  on  the  veracity  of  the  deponents. 
If  they  are  to  be  believed,  they  prove  a  residence  of 
the  claimant  as  an  established  merchant  at  Lisbon, 
for  several  years  preceding  the  seizure,  and  up  to  the 
12th  of  June  thereafter;  the  leaving  of  Lisbon  on 
mercantile  business,  animo  revertendi,  on  the  12th  of 
June,  1814,  and  the  continuance  of  his  domfcil,  re- 
sidence, and  establishment  there,  and  a  continued  pur- 
pose of  actually  returning  thither,  up  to  the  date  of  the 
affidavits. — 5.  It  must  be  conceded,  that  for  commercial 
purposes,  among  the  civilized  nations  of  Europe  and  the 
West,  the  national  character  of  an  individual  is  ordir 
narily  that  of  jthe  country  in  which  he  resides*     No 
position  is  better  established  than  this,  that  if  a  per- 
son goes  to  another  country,  and  there  engages  im 

Ca)  8  Cranchy  308.  35S.  (8)  1  lto&.  $7. 
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trade  and  takes  up  his  residence,  he  is  by  the  law  of      1818. 
nations,  to  be  considered  as  a  merchant  of  that  coun-  ^f^T^i 

7  m  #  The  Fneni* 

try.    This  general  rule  applies  to  the. case  of  British      schaft. 
merchants  domiciled  in  Portugal.    They  owe  alle- 
giance to  the  government,  are  protected  by  its  laws, 
mingle  intimately  with  the  natives  in  all  the  social 
and  domestic  relations,  cherish  Portuguese  industry, 
increase  Portuguese  capital,  and  contribute  to  the  re- 
venue of  Portugal.    It  is  true  that  a  very  intimate 
commercial  connexion  has  long  subsisted  between 
Portugal  and  Britain,  and  that  the  subjects  of  the  lat- 
ter are  encouraged  to  settle  in  the  Portuguese  domi- 
nions, by  many  advantageous  regulations  in  favour  of 
their  traffic.     But  it  is  by  no  means  true  that  any 
'British  authority  is  exercised  in  Portugal,  or  that 
Portugal  can  be  viewed  as  the  dependant  province  of 
Britain.     First  There  is  no  authority  for  the  asser- 
tion that  the  ports  of  Portugal  are  open  in  war  for 
'the  adjudication  of  British  captures  made  from  nations 
at  peace  with  Portugal.     An  irregular  practice  for- 
merly obtained  to  that  effect,  to  which  sir  Wm.  Scott 
alludes  in  the  Henrick  and  Maria ;  but  it  was  sanc- 
tioned neither  by  treaty  nor  decree.    The  treaty  of 
1810  is  utterly  silent   on  that  head,  and  it  is  a 
matter  of  notoriety,  that  on  the  breaking  out  of  the 
fate  war  between  the  United  States  and  Great  Brit 
lain,  a  royal  decree  was  issued,  forbidding  the  crui- 
sers of  belligerents  from  bringing  their  prizes  into  the 
dominions  of  Portugal,  which  was  enforced  through- 
out the  war.  Second:  Portugal  is  not  bound  by  trea- 
ty to  deliver  up  British  vessels  brought  into  her  ports 
which  have  been  taken  by  the  enemy  of  Britain* 
Vou  III.  7 
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.  1818.  The  30th  article  of  the  present  treaty  limits  the  obli- 
Th^^F^d  Sat*on  t0  t^ie  restitution  of  property  plundered  by 
•chart,  pirates.  And  this  obligation  is  reciprocal.  Third. 
British  residents  are  not  exempt  from  the  jurisdiction 
of  the  Portuguese  tribunals.  They  have  the  privi- 
lege indeed  of  choosing  from  among  the  commission- 
ed judges  of  the  realm  one  who  is  to  be  presented  to 
the  king  for  his  approbation  as  their  judge  conserva- 
tor, and  who,  if  approved,  is  so  appointed.  The  au- 
thority of  this  judge,  (who  is  usually  selected  because 
of  his  knowledge  of  the  English  language,)  reaches 
only  to  the  trial  in  the  first  instance  of  commercial 
disputes  brought  before  him  by  British  merchants, 
and  is  ever  subordinate  to  the  higher  tribunals  of  jus- 
tice established  in  the  realm,  who,  in  all  casesy  pos- 
sess over  him  an  appellate  jurisdiction.  The  privi- 
lege is  not  peculiar  to  the  British,  but  is  extended 
to  every  friendly  European  nation.    Fourth.   The 

-provision  of  the  treaty  of  1664,  relative  to  the  ap- 
pointment of  administrators  to  British  residents  dying 
intestate,  is  not  renewed  in  the  treaty  of  1810.  There 
is  in  lieu  of  it  a  reciprocal  stipulation,  (Art.  7th.)  for 
the  disposal,  by  the  subjects  of  both  nations,  of  their 
personal  property  by  testament.  Fifth.  The  provi- 
sion for  applying  the  effects  seised  by  the  Inquisition 

'  to  the  payment  of  the  debts  due  the  British  creditor, 
is  but  a  dictate  of  justice,  and  probably  places  these 
creditors  on  the  same  footing  with  native  creditors. 
It  is  not  found  in  the  treaty  of  1810.  Sixth.  There 
is  nothing  extraordinary  in  the  mutual  stipulation  for 
the  tolerance,  by  each,  of  the  religion  of  the  subjects 
of  the  other,  as  far  as  it  may  consist  with  the  laws  of 
their  respective  realms.    Seventh.  Nor  is  it  unusual 
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to  grant  to  the  subjects  of  other  nations,  an  exemp-  1818. 
tion  from  monopolies  obligatory  on  native  merchants.  ^J^Q^. 
It  is  perfectly  familiar  to  the  court,  that  under  the  schaft. 
British  treaty  of  1795,  such  an  exemption  was  ac- 
corded to  American  merchants  from  the  monopoly  of 
the  British  East  India  Company.  And  in  the  trea- 
ty of  1810  it  will  be  seen  that  the  stipulations  are  re- 
ciprocal. There  is  much  difficulty  in  ascertaining  the 
precise  nature  of  the  immunities  enjoyed  by  British 
merchS'nts  in  Portugal,  at  the  date  of  the  treaty  of 
1810,  because  the  practice  had  been  to  grant  them 
occasionally  by  alvaras.  These  are  temporary 
proclamations,  which  have  effect,  only,  for  a  year 
and  a  day.  It  is  very  certain  that  some  privileges 
heretofore  granted,  were  not  then  possessed.  For 
instance,  the  alvara  of  1717  exempts  Englishmen 
from  certain  taxes  to  which  the  natives  are  lia- 
ble, while  the  7th  article  of  the  treaty  of  1810, 
provides  that  they  shall  be  liable  to  the  same  taxes, 
(and  no  other)  as  are  imposed  on  the  natives  of  Por- 
tugal. The  probability  is,  that  the  most  important 
of  these  immunities  are  especially  enumerated  in  the 
treaty.  It  is  unnecessary,  however,  to  proceed  fur- 
ther with  this  examination.  Enough  appears  to  show 
that  the  attempt  to  take  the  case  of  British  merchants 
resident  in  Portugal,  out  of  the  general  rule  applied 
to  domicil  among  civilized  nations,  whatever  admi- 
ration may  be  due  to  its  boldness,  cannot  receive  the 
sanction  of  an  enlightened  court  The  analogy  be- 
tween such  merchants  and  Europeans  in  Turkey, 
who,  there,  neither  sustain  their  original  character, 
nor  take  the  character  of  the  people  within  whose 
territories  they  sojourn,  but  owe  their  name  and  poli- 
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1818.  tical  existence  to  the  factory  and  association  under 
^f^T^.  whose  protection  they  carry  on  a  precarious  traffick — 
.  sGteft.  who  are  viewed  as  a  people  exempt  from  Turkish 
dominion,*  and  who  never  mix  with  the  natives  in 
any  social  or  domestic  concern — is  too  forced  and  un- 
natural to  afford  a  basis  for  any  arguments  applica- 
ble to  them  both.  No  authority  is  cited  in  support  of 
this  objection,  other  than  a  remark  of  Sir  William 
Scott  in  the  Henrick  and  Maria,  which  must  be  un-^ 
derstood  secundum  subjectam  materiam.  He  is  there 
speaking  of  the  validity  of  a  condemnation  in  Eng- 
land of  an  enemy's  ship,  carried  into  Lisbon  or  Leg- 
horn— into  the  port  of  a  very  close  and  intimate  ally, 
But  iij  opposition  to  it  there  are  great  authorities* 
The  case  of  the  Armenian  merchants  resident  at 
Madras  under  special  privileges,  who  were,  neverthe- 
less, subjected  to  the  general  rule  of  domicil,  bears 
directly  upon  it.6  The  case  of  the  Nayade,  which 
applies  the  commercial  rule  of  domicil  to  Prussian 
merchants  in  Portugal,  also  bears  upon  it.c  The  case 
of  the  Danaos,*  decided  in  March,  1802,  at  a  time 
when  the  objection  was  stronger  than  at  present,  is 
directly  in  point,  and  of  the  highest  prize  tribunal  in 
England.  In  the  St.  Joze  Indianoe  it  was  expressly 
decided  by  one  of  the  learned  judges  of  this  court, 
that  British  residents  in  the  dominions  of  Portugal 
take  the  character  of  their  domicil,  and  as  to  all  third 
parties,  are  to  be  deemed  Portuguese  subjects.  This 
,  decision  was  acquiesced  in  by  the  counsel  for  the 
captors.     In  the  case  of  the  Antonio  Johanna,  such 

a  See  Consular  Certificate  in  the  Herman,  3  Rob.  Appen.  I.  295. 
b  The  Angelique,  9  Rob.  Appen.  B.  294.  ' 

C  4  Rob.  206.        d  4  Rob.  210.        e  2  Gallu.  2GS.  192. 
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was  considered  the  settled  rule;  and,  accordingly,  re*      isis. 
stitution  was  made  by  this  court  to  Mr.  Ivers,  a  re-  ^^^"^ 
sident  British  merchant,  at  St  Michael's,  one  of  the     schaft 
firm  of  Burnet  &  I  vers,  of  the  moiety  claimed  in  his 
behalf  as  a  Portuguese  subject/    The  counsel  who 
now  advances  this  objection,  declined  then  to  bring 
it  forward* 

Mr.  Chief  Justice  Marshall  delivered  the  opi-    FA.eih. 
nion  of  the  court,  and  after  stating  the  facts,  pro- 
ceeded as  follows: 

The  appellants  contend,  1st.  That  the  sentence 
pronounced  by  the  district  court  in  August,  1814, 
which  was  affirmed  by  the  circuit  court  in  May,  1815, 
condemned  finally,  the  packages  for  which  a  decree 
of  restitution  was  afterwards  made,  and  that  the  sub* 
sequent  proceedings  were  irregular,  and  in  a  case  not 
I  before  the  court.  2dly.  That  upon  the  merits,  far- 
ther proof  ought  not  to  have  been  ordered,  and  a  con-  , 
damnation  ought  to  have  taken  place. 

On  the  first  point,  it  is  contended,  that  these  goods, 
having  been  comprehended  in  invoices  not  endorsed, 
nor  accompanied  with  letters  of  advice,  are  within 
the  very  terms  of  the  sentence  of  condemnation,  and 
must,  consequently,  be  considered  as  condemned. 

The  principle  on  which  this  argument  was  over- 
ruled in  the  court  below,  is  to  be  found  in  its  sen- 
tence. The  district  court,  in  its  decree  of  1814,  did 
not  intend  to  confine  its  description  of  the  property 
condemned,  to  the  general  tennis  used  in  that  decree, 
but  did  intend  to  enumerate  the  particular  bills  to 

/  1  Wheat.  159. 
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ma.  which  those  terms  should  apply.  This  is  conclusively 
s^v^<  proved  by  reference  to  the  subsequent  intended 
schaft  enumeration,  which  is  followed  by  a  blank,  obvious- 
ly left  for  that  enumeration.  Had  the  enumeration 
been  inserted  as  was  intended,  the  particular  specifi- 
cation, would  undoubtedly  have  controlled  the  general 
description  which  refers  to  it  The  unintentional, 
and  accidental  omission  to  fill  this  blank,  leaves  the 
decree  imperfect  in  a  very  essential  point ;  and  if  the 
case,  and  the  whole  context  of  the  decree  can  satis- 
factorily supply  this  defect,  it  ought  to  be  supplied. 
This  court  is  of  opinion,  that  no  doubt  can  be  enter- 
tained respecting  the  bills  with  which  the  district 
oourt  intended  to  fill  up  the  blank.  The  condemna- 
tion of  shipments  evidenced  by  bills  of  lading,  with 
blank  endorsements,  or  without  endorsement,  could 
apply  to  those  only  which  required  endorsement,  or 
which  were  in  a  situation  to  admit  of  it  These  were 
the  bills  which  were  made  deliverable  to  shipper,  or 
to  the  order  of  the  shipper.  Bills  addressed  to  a 
merchant,  residing  in  Lisbon,  could  not  be  endorsed 
by  such  merchant,  until  the  vessel  carrying  them 
should  arrive  at  Lisbon.  Consequently,  such  bills 
could  not  be  in  the  view  of  the  judge,  when  condem- 
ning goods,  because  the  bills  of  lading  were  not  en- 
dorsed ;  and,  had  he  completed  his  decree,  such  bills 
could  not  have  been  inserted  in  it.  No  conceivable 
reason  exists,  for  admitting  to  farther  proof,  the  case 
of  a  shipment,  evidenced  by  a  bill  of  lading,  made 
deliverable  to  shipper,  or  order,  and  endorsed  to  a  mer- 
chant, residing  in  Lisbon ;  and  at  the  same  time  con- 
demning, without  admitting  to  farther  proof,  the  same 
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shipment,  if  evidenced  by  a  bill  of  lading,  made  de-      wis. 
liverable,  in  the  first  instance,  to  the  Lisbon  merchant  JJ^f?^, 
Na  108,  for  example,  is  made  deliverable  at  Lisbon,      ichaft. 
to  Segnior  Jose  Ramos  de  Fonsecp,  and  is  conse- 
quently not  indorsed.     It  is  contended,  that  these 
goods  are  condemned.    But  had  the  bill  been  made 
deliverable,  to  shipper,  or  order,  and  endorsed  to  Seg- 
nior Jose  Ramos  de  Fonseco,  farther  proof  would 
have  been  admitted. 

Nothing  but  absolute  necessity  could  sustain  a  con- 
struction, so  obviously  absurd.  This  court  is  unani- 
mously .of  opinion,  that  justice  ought  not  to  be  divert- 
ed from  its  plain  course,  by  circumstances  so  suscep- 
tible of  explanation,  that  error  is  impossible ;  and 
that  when  the  decree  was  returned  to  the  district 
court  of  North  Carolina,  with  the  blank  unfilled,  that 
court  did  right  in  considering  the  specification  intend- 
ed to  have  been  inserted,  and  for  which  the  blank 
was  left,  as  a  substantive  and  essential  part  of  the 
decree,-  still  capable  of  being  supplied,  and  in  acting 
upon,  and  explaining  the  decree,  as  if  that  specifica- 
tion had  been  originally  inserted. 

This  impediment  being  removed,  the  cause  will  be 
considered  on  its  merits. 

It  is  contended,  with  great  earnestness,  that  farther 
proof  ought  not  to  have  been  ordered,  and  that  the 
goods  which  have  been  restored,  ought  to  have  been 
condemned  as  prize  of  war.  In  support  of  this  pro- 
position, the  captors,  by  their  counsel,  insist  that  the 
rights  of  belligerents  would  be  sacrificed,  should  a 
mere  bill  of  lading,  consigning  the  goods  to  a  neutral, 
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1818.      unaccompanied  by  letter  of  advice  or  invoice,  let  m 
r^yT^i   the  neutral  claimant  to  farther  proof. 

The  Friend-  * 

schaft  It  is  not  pretended,  that  such  a  bill  would  of  itself 

a  bm  of  ia-  justify  an  order  for  restitution ;  but  it  certainly  gives 

^{hTgoodi  the  person  to  whom  it  is  addressed,  a  right  to  receive 

t^uMc"^'  the  goods,  and  lays  the  foundation  for  proof,  that  the 

Smlice  o/ let-  property  is  in  him.     It  cannot  be  .believed,  that,  ad- 

ter  of  advice,    r  #  \       J  ]         ,  7 

w  sufficient  evi-  mitting  farther  proof  in  the  absence  of  an  invoice  or 

dence  to  lay  a  °  x 

&endfnl£Sd£c-  'etter  of  advice,  endangers  the  fair  rights  of  bellige- 
ti<m  of  farther  rents-  These  papers  are  so  easily  prepared,  that  no 
fraudulent  case  would  be  without  them.  It  is  not  to 
be  credited,  that  a  shipper  in  London,  consigning  his 
own  goods  to  a  merchant  in  Lisbon,  with  the  inten- 
tion of  passing  them  on  a  belligerent  cruizer  as  neu- 
tral, would  omit  to  furnish  a  letter  of  advice  and  in- 
voice, adapted  to  the  occasion.  There  might  be 
double  papers,  but  it  is  not  to  be  imagined,  that  pa- 
pers so  easily  framed,  would  not  be  prepared  in  a  case 
of  intended  deception. 
Mm*  of  the      It  is  unquestionably  extraordinary,  that  the  same 

suspicion      or  *  J  J ' 

J5o^foffpapen  vessel  which  carries  the  goods  should  not  also  carry 

ma^  SHE  invoices,  and  letters  of  advice.     But  the  inference 

&a1m  shipped  which  the  counsel  for  the  captors  would  draw  from 

SywE  g  *"  this  fact,  does  not  seem  to  be  warranted  by  it     It 

might  induce  a  suspicion,  that  papers  had  been  thrown 

overboard ;  but  in  the  total  absence  of  evidence,  that 

this  fact  had  occurred,  the  court  would  not  be  justified 

in  coming  positively  to  such  a  conclusion.    Between 

London  and  Lisbon,  where  the  voyage  is  short  and 

the  packets  regular,  the  bills  of  lading  and  invoices 

might  be  sent  by  the  regular  conveyances.    But  were 

it  even  admitted  that  a  belligerent  master  carrying  a 
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cargo  chiefly  belligerent,  had  thrown  papers  over      im 
board,  this  fact  ought  not  to  preclude  a  neutral  claim-    s^-v-^ 
ant,  to  whom  no  fraud  is  imputable,  from  exhibiting     „&&. 
proof  of  property.    In  the  case  before  the  court,  no 
attempt  was  made  to  disguise  any  part  of  the  cargo. 
By  far  the  greater  portion  of  it  was  confessedly  Bri- 
tish, and  was  condemned  without  a  claim.    The 
whole  transaction  with  respect  to  the  cargo,  is  plain 
and  open ;  and  was,  in  the  opinion  of  this  court,  a 
dear  case  for  farther  proof. 

The  farther  proof  in  the  claims  108, 109,141,  and 
122,  consists  of  affidavits  to  the  proprietary  interest 
of  the  claimants;  of  copies  of  letters,  in  some  in- 
stances ordering  the  goods,  and  in  others  advisiqg  of 
their  shipment ;  and  of  copies  of  invoices — all  pro- 
perly authenticated.  This  proof  was  satisfactory, 
and  the  order  for  restitution  made  upon  it  was  the 
necessary  consequence  of  its  admission/ 

•  JM.  Bonnemant,  in  his  com*  forme    Toote  ne  son!  paa  d'ab- 

weatoiy  upon  DeHabreu,  makes  solue  necessity  ;  comme  elles 

the  following  remarks :  sont  correlatives,  ellea  se  sup- 

"  Panni  les  pieces  dont  an  pleent  entre  elle  et  peuvent 
■trite  doit  €tre  pourvu  pour  €tre  supplies  par  d'autres  eqni- 
b  regularity  de  sa  navigation,  valentes.  Mais  si  Ton  en  di- 
ll en  est  de  deux  sortes  ;  les  couvre  d'autres  qui  les  demen* 
noes  servent  aprouverla  neu-  tent,  s'il  se  rencontre  des  don- 
trtbb?  danavire,  les  autres  ceUe  ble  expeditions  on  autres  docu- 
de  b  cargaison."  mens  capable  d'ebranler  la  con- 

H  Celles  relatives  a  la  car-  fiance,lapresomptiondefrande 
pison  sont  les  connoissments,  se  change  des-lors  en  certitude, 
les  polices  de  chargement,  les  on  ne  presume  pas  simplement 
faetaree.  Toutes  ces  pieces  le  navire  ennemi,  on  le  sup- 
font  pleine  el  entiere  foi,  si  pose. 
eQes  sont  en   ^onne  et  due  "  La  preuve  de  la  neutra- 

▼oi.  m.  *  , 


w 
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1818.  In  the  claim  to  No.  118,  made  for  Joseph  Winn,  the 

\^L  farther  proof  was  not  so  conclusive.  It  consisted  of 
the  affidavit  of  the  claimant  to  his  proprietary  in- 
terest, and  to  his  character  as  a  domiciled  Portu- 
guese subject,  residing  and  carrying  on  trade  in 
Lisbon.  The  affidavit  was  made  in  London  on  the 
29th  day  ff  June,  181 5>  but  states  the  claimant  to 
have  been  at  his  fixed  place  of  residence  in  Lisbon, 
at  the  the  time  of  the  capture,  where  he  had  resided 
for  several  years  preceding  that  event,  and  where  he 
continued  until  the  12th  of  June,  1814,  when  he  left 


lite*  est  toujours  a  la  charge  du 
capture 

"  Cette  preuve  ne  peut  ct 
ne  doit  r&ulter  que  des  pa- 
era  trouv£s  a  bord  ;(1)  toute 
autre  indirecte  ne  peut  etre  re- 
^ue  ni  pour  ni  contre,  c*est  la 
disposition  de  Part.  11.  du  re- 
glement  du  26  Juillet,  1778, 
et  des  pre'ee'dens  qui  veulent 
qu'on  n'ait  egard  qu'arix  pieces 
trouvees  a  bord,  et  non  a  celles 
qui  pourroient  etre  produites 
apres  la  prise. 

"  C'est  au  capteur  a  prouver 
ensuite  Virregularitt  des  pieces, 
h  les  discuter  de  la  maniere 
qu'il  juge  convenabl  e  pour  en 


demontrer  la  fraude  et  la  simu-  * 
lation. 

"  Quant  aux  irregularitesque  . 
peuvent  contenir  certaine  pi- 
eces de  bord,  ce  n'estpas  a  des 
omissions  de  forme  usitees  que 
les  tribunaux  doirents'attacher, 
e'est  par  Pensemble  des  pieces, 
et  sur  tout  par  la  vente  des ' 
choses  qui  en  rlsulte,  qa'Os 
doivent  se  determiner  ;  l'ex- 
plrience  n'a  que  trop  demontr£ 
que  la  plus  grande  regularity 
dans  les  papiers  masquoit  sou* 
vent  la  fraude  et  la  simulation, 
nimiaprecautio dolus"  Bonne- 
manfs  Translation  of  De  Hob- 
reti,  Tom.  1.  p.  28. 


•  (I)  The  French  prae  practice  not  allowing  farther  proof,  but  acquitting  or  con- 
demning upon  the  original  evidence  consisting  of  the  papers  found  on  board  anA 
the  depositions  of  the  captors  and  captured.  The  only  exception  to  this  rule  is, 
where  the  papers  have  been  spoliated  by  the  captors,  or  lost  by  shipwreck, 
and  other  inevitable  accidents.  Film,  Traitt  dsi  Prix*,  ch.  15.  n.  7. '  Bat  die 
Spanish  law  admits  of  farther  proof  in  case  of  doubts  arising  apon  the  original 
evidence.    Dt  Habmt,  part  2»  ch.  1*. 
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Lisbon  for  Bordeaux,  and  has  since  arrived  in  Lor-       ms 
demon  mercantile  business.    That  he  is  still  adomi-  j^^T^ 

The  Fnend- 

tiled  subject  of  Portugal,  intending  to  return  to  Lis-  schafu 
boo,  where  his  commercial  establishment  is  main- 
tained, and  his  business  carried  on  by  his  clerks  un- 
til his  return.  To  a  copy  of  this  affidavit  is  annexed 
that  of  Duncan  M' Andrew,  his  clerk,  made  in  Lis- 
bon, who  verifies  all  the  facts  stated  in  it. 

This  property  was  also  restored  by  the  sentence  of 
the  district  court,  and  affirmed  in  the  circuit  court. 
On  an  appeal  being  prayed,  the  circuit  court  made  an 
order,  allowing  this  claimant  to  take  farther  proof  to 
be  offered  to  this  court.  The  proof  offered  under  this 
order  consists  of  a  special  affidavit  of  one  of  the 
shippers,  of  sworn  copies  of  letters  ordering  the  ship- 
ment, and  of  the  invoice  of  the  articles  Shipped. 

This  claim  not  having  been  attended,  when  th* 
sentence  of  restitution  was  made,  with  any  suspicious 
circumstances,  other  than  the  absence  of  papers 
which  have  since  been  supplied,  and  which  was  pro- 
bably the  result  solely  of  inadvertence,  this  court  is 
of  opinion,  that  the  farther  proof  now  offered,  ought 
to  be  received.  It  certainly  dissipates  every  doubt 
respecting  the  proprietary  interest  The  only  ques- 
tion made  upon  it  respects  the  neutral  character  of 
the  claimant 

It  has  been  urged,  that  the  native  character  easily  J^F^i 
reverts,  and  that  by  returning  to  his  native  country,  S£^o?ia£ 
die  claimant  has  become  a  redintegrated  British  sub-  ta^t  ™vtt°- 

°  iog  hit  natire 

country   after- 
rewrtoutt,  and  baring;  h»  aanmerdal  establiahroent  to  be  carried  on  by  hit  clerk* 
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1818.  jecfc  But  his  commercial  establishment  in  Lisbon 
J^f^  still  remains :  his  mercantile  affairs  are  conducted  in 
acfaaft  his  absence  by  his  clerks;  he  was  himself  in  Lisbon 
at  the  time  of  the  capture ;  he  has  come  to  London 
merely  on  mercantile  business,  and  intends  return- 
ing to  Lisbon.  Under  these  circumstances,  his  Por- 
tuguese domieil  still  continues. 

But,  it  is  contended,  that  the  connection  between 

Britain  and  Portugal  retains  the  British  character, 

and  the  counsel  for  the  captors  has  enumerated  the 

privileges  of  Englishmen  in  that  country. 

BritMhiub-      These  privileges  are  certainly  very  great;  but, 

in  fortajpi  do  without  giving  them  a  minute  and  separate  examina- 

not  retain  their     #  ©  o  r 

S^biul^w  tI0n> ll  may  ^  M^  generally,  that  they  do  not  con- 
£^try0whi£  found  the  British  and  Portuguese  character.  They 
tbejrende.  j0  not  identify  (fa  j^q  nations  with  each  other,  or 
affect  those  principles  on  which,  in  other  cases,  a 
merchant  acquires  the  character  of  the  nation  in 
which  he  resides  and  carries  on  his  trade.  If  a  Bri- 
tish merchant,  residing  in  Portugal,  retains  his  British 
character  when  Britain  is  at  war  and  Portugal  at 
peace,  he  would  also  retain  that  character  when 
Portugal  is  at  war  and  Britain  at  peace.  This  no 
belligerent  could  tolerate.  Its  effect  would  be  to 
neutralize  the  whole  commerce  of  Portugal,  and  give 
it  perfect  security. 

Sentence  affirmed. 
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1818. 


M'lrer 
(esAifcurO  v. 

M'Jver,  assignee,  &c.  v.  Kyger  et  al. 

Bill  far  the  specific  performance  of  an  agreement  for  the  exchange  of 
lands.    The  contract  enforced. 

This  cause  was  argued  by  Mr.  Taylor  for  the  ap-  FA.  ah. 
peUant,  and  by  Mr.  Swann  for  the  respondents. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-  f&  106k 
fiion  of  the  court. 

On  the  25th  day  of  March,  1789,  George  Kyger 
and  Josiah  Watson  entered  into  articles  for  the  ex- 
change of  a  lot  in  Alexandria,  estimated  at  $2^200, 
for  certain  lands  in  Kentucky,  the  property  of  Watson* 
The  lot  was  to  be  conveyed  to  Watson  within 
eighteen  months  from  the  date  of  the  contract ;  in 
consideration  of  which,  Watson  stipulated  to  convey 
to  Kyger  such  lands,  surveyed  and  patented  for  him, 
on  the  waters  of  Elkhorn  in  Kentucky,  as  the  said 
Kyger  should  select,  to  the  extent  of  $2,200,  at  one 
dollar  per  acre,  as  soon  as  Kyger  should  make  his 
election,  and  furnish  a  plot  and  survey  of  the  lands 
chosen. 

On  die  23d  day  of  December,  1790,  a  second 
agreement  was  entered  into,  which,  after  reciting  the 
terms  of  the  first,  states,  that  George  Kyger  had  re- 
presented to  the  said  Josiah,  that  the  land  on  Elk- 
horn  was  not  so  valuable  as  Kyger  had  supposed ; 
and  had  proposed  to  extend  the  time  for  surveying 
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1818.      and  choosing  the  lands  in  Kentucky,  and  to  be  al- 
lowed to  take  lands  to  the  amount  of  $2,200  on  the7 
waters  of  Elkhorn,  or  from  other  lands  ^patented  for 
the  said  Josiah,  in  Kentucky,  at  the  intrinsic  value 
which  such  land  bore  at  any  time  between  the  25th 

*  day  of  March,  1789,  and  the  25th  day  of  Septem- 
ber, 1 790.  On  this  representation  it  was  agreed  that 
the  time  for  choosing,  valuing,  and  conveying  the 
lands  in  Kentucky,  should  be  extended  eighteen 
months ;  that  Kyger  might  take  lands  to  the  stipu- 
lated amount,  from  other  tracts,  which  were  specified, 
at  the  intrinsic  value  between  the  periods  before  men- 

'  tioned,  taking  not  less  than  700  acres  out  of  any  one 
tract  To  ascertain  the  value  of  these  lands,  Tho- 
mas Marshall,  the  elder,  was  chosen  on  the  part  of 
Watson,  and  Samuel  Buler  on  behalf  of  Kyger ;  and 
it  was  agreed  that  if  T.  Marshall  should  die  or  re- 
fuse to  act,  the  agent  of  Watson  in  Kentucky  should 
nominate  some  other  person  in  his  stead.  A  similar 
provision  was  made  for  supplying  the  place  of  Buler. 
The  selection  and  valuation  being  thus  made,  Josiah 
Watson  was  to  convey  the  land  selected  and  valued. 
In  the  year  1806,  Daniel  Kyger  and  others,  de- 
visees of  George  Kyger,  party  to  the  said  contracts, 
filed  their  bill  in  chancery  in  the  circuit  court  for  the 
county  of  Alexandria,  stating  the  contracts  above- 
mentioned  ;  and  stating,  farther,  that  the  lot  in  Alex- 
andria had  been  duly  conveyed ;  that  Thomas  Mar- 
shal had  refused  to  act  as  a  valuer ;  that  the  agent  of 
Watson  had  nominated  John  M'  Whattan  in  his  place ; 
that  in  the  year  1791,  the  said  M'Whattan  and  Buler 
proceeded  to  make  a  valuation,  by  which  the  lands  on 


Kyger, 
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Elkhorn  were  valued  at  1,200  dollars,  and  by  which      ltfie. 
(me  tract  of  1 ,800  acres  on  Ravin  creek,  and  one  other    ^^^ 
tract  of  1,200  acres  on  Forklick  creek,  were  taken  to     ^  t. 
complete  the  amount  in  value  to  which  Kyger  was 
entitled  under  the  contract 

The  bill  proceeds  to  state,  that  this  valuation  was 
made  known  to  Josiah  Watson,  and  the  conveyances 
demanded,  but  from  some  unknown  cause  were  not 
made  until  Josiah  Watson  became  bankrupt.  That 
in  the  year  George  Kyger  departed  this  life, 

having  firft  made  his  last  will  in  writing,  in  which 
he  devised  all  his  real  estate  in  Kentucky,  to  the 
plaintiffs.  In  the  year  1805  the  plaintiffs  presented 
to  Josiah  Watson  an  affidavit  made  by  M' Whattan  and 
Buler,  stating  the  valuation  they  had  made,  and  de- 
manded a  conveyance.  Ha  excused  himself  on 
account  of  his  bankruptcy,  but  executed  a  release 
which  recites  the  agreement  and  valuation;  and  that 
a  deed  for  the  lands  had  been  executed  by  him,  which 
was  in  the  hands  of  John  M'lver,  the  defendant 
This  release  is  annexed  to  the  bill.  The  bill  prays 
that  M'lver,  the  defendant,  who  is  the  assignee  of  the 
bankrupt,  may  be  decreed,  to  convey  the  lands  con- 
tained in  the  valuation  of  M'Whattan  and  Buler. 

The  answer  admits  the  contracts,  but  does  not  ad- 
mit that  Thomas  Marshall  declined  acting  as  a  va- 
luer, or  that  M'Whattan  was  appointed  in  his  place. 
It  avers  that  the  Elkhorn  lands  where  worth  the  sum 
at  which  they  were  rated  in  the  first  contract,  and 
that  the  second  was  obtained  by  the  fraudulent  re- 
presentations of  Kyger.  That  the  valuation  of 
M'Whattan  and  Buler  was  not  only  unauthorized,  but 
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_  1818.  made  under  an  imposition  practised  on  them  by  Kuy- 
ger,  who  prevailed  on  them  to  consider  the  contract 
as  obliging  them  to  value  the  lands  on  Elkhorn  and 
Eagle  creek  at  no  more  than  one  dollar  per  acre; 
although  they  might  be  worth  more.  That  Josiah 
Watson  never  admitted  that  Kyger  was  entitled  to 
more  than  the  Elkhorn  and  Eagle-creek  land,  which 
was,  therefore,  not  conveyed  to  his  assignees,  though 
the  other  lands  mentioned  in  the  bill  were  so  convey- 
ed. The  defendant  consents  that  a  conveyance  be 
decreed  for  the  Elkhorn  and  Eagfe-creek  lands,  and 
insists  that  the  bill  as  to  the  residue  ought  to  be  dis- 
missed. * 

Several  depositions  were  taken,  which  generally 
estimate  the  Elkhorn  and  Eagle-creek  land  at  a  dol- 
lar or  more  per  acre.  One  deposition  estimates  them 
at  83  cents.  Parts  of  those  lands  were  sold  by  Kyger 
at  various  prices,  whether  on  credit,  or  on  what  credit, 
is  not  stated,  averaging  rather  more  than  one  dollar 
per  acre. 

The  deposition  of  M 'Whattan  was  taken  by  the 
defendant,  and  states  that  the  valuers  acted  under  the 
first  agreement ;  and,  to  die  best  of  his  recollection, 
thought  themselves  bound  to  estimate  the  first  rate 
land  at  not  more  than  one  dollar  per  acre. 

The  court  decreed  a  conveyance  for  all  the  lands 
contained  in  the  valuation,  from  which  decree  the 
defendant  appealed9  to  this  court. 

The  appellant  contends : 

1st  That  the  second  contract  ought  to  be  annul- 
led, haying  been  obtained  by  fraud.  If  this  be  against 
him,  then, 
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2d.  The  valuatidn  ought  to  be  set  aside,  and  a  re-    v  lsis. 
valuation  directed.  y?ZY**/ 

1.  Admitting  the  lands  on  Elkhorn  and  Eagle  ▼. 
creek  to  have  been  worth,  intrinsically,  one  dollar  Jger" 
per  acre,  a  fact  not  entirely  certain,  (he  court  is  of 
opinion  that  the  second  contract  is  not  impeachable 
od  that  ground.  It  is  not  suggested,  nor  is  it  to  be 
presumed,  that  Watson  derived  his  sole  knowledge 
of  the  value  of  his  lands  from  the  representations 
made  by  Kyger.  The  value  fixed  in  the  first  con- 
tract was  probably  founded  on  his  previous  informa- 
tion, and  there  is  no  reason  to  doubt  that  when  Ky- 
ger  was  dissatisfied  with  the  stipulated  price,  Watson 
was  perfectly  willing  to  leave  the  value  to  arbitrators 
mutually  chosen  by  the  parties.  The  court  perceives 
qo  reason  for  annulling  the  second  contract. 

2.  On  the  second  point,  the  establishment  of  the 
valuation  made  by  M'Whattan  and  Buler,  there  is  a 
total  want  of*  testimony.  The  defendant,  in  his  an- 
swer, denies  the  authority  of  M'Whattan  to  act  as  a 
valuer,  and  there  is  no  proof  to  support  the  allegation 
of  the  bill.  The  ex  parte  affidavit  of  M'Whattan  and 
Buler,  did  it  even  contain  any  evidence  of  their  au- 
thority, is  inadmissable;  and  the  recitals  of  the  deed 
of  release  executed  by  Watson  after  he  became  a 
bankrupt  are  not  evidence.  The  decree,  therefore, 
S6  for  as  it  establishes  this  valuation,  and  order* 
conveyances  to  be  made  in  conformity  with  it,  must 
be  reversed,  and  that  valuation  set  aside  and  a  new 
one  directed. 

Decree  accordingly- 
Toi.  I1L  * 
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(PBACTICE.) 

The  Diana. 

Decree  in  an  instance  cause  affirmed  with  damages,  at  the  rate  of  six 
per  centum  per  annum,  on  the  amount  of  the  appraised  value  of  the 
cafgo,  (the  same  bavins;  been  delivered  to  the  claimant  on  bail,) 
including  interest  from  the  date  of  the  decree  of  condemnation  in 
the  district  court. 

Appeal  from  the  circuit  court  of  South  Carolina. 

This  was  an  information  under  the  non-importa- 
tion laws,  against  the  ship  Diana  and  cargo.  Con- 
demnation was  pronounced  in  the  district  and  circuit 
courts,  and  the  cause  was  brought  by  appeal  to  this 
court  At  the  last  term,  on  the  hearing,  it  was  or- 
dered to  farther  proof;  and  the  farther  proof  not  being 
satisfactory,  the  decree  of  the  court  below  was  affirm- 
ed at  the  present  term. 

Fd>.  iwk.  Mr.  Bertien,  for  the  United  States,  inquired  whe- 
ther the  damages  should  be  computed  from  the  date 
of  the  bond  given  for  the  appraised  value  of  the  car- 
go, or  from  the  decree  of  the  district  court 

The  court  was  of  opinion,  that  the  damages  should 
Jre  computed  at  the  rate  of  six  per  centum  on  the 
amount  of  the  appraised  value  of  the  cargo,  including 
interest  from  the  date  of  the  decree  of  condemnation 
in  the  district  court. 

Decree  affirmed- 
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1818. 

The 
New-Yor*: 


(brtTAKCB  CouftT.) 

The  New-York — TVotip,  Claimant 

Libel  under  the  non-importation  acta.    Alleged  excuse  of  distress 
repelled.    Condemnation  pronounced. 


This  cause  was  argued  by  Mr.  D.  B.  Ogden,  for    M*  *#. 
the  appellant  and  claimant,  and  by  Mr.  Hopkinson 
and  Mr.  Baldwin  for  the  United  States." 


a  The  latter  counsel  cited 
the  Eleanor,   Edward$,    159, 
160.    In  this  case,  Sir  William 
Scott  observes,  that  "  real  and 
irresistible  distress  most  be  at 
si  tunes  a  sufficient  passport 
for  human  beings  under  any 
svchapplication  of  human  laws. 
But  if  a  party  is  a  false  mendi- 
cant, if  he  brings  into  a  port  a 
•hip  or  cargo,  under  a  pretence 
which  does  not  exist,  the  hold- 
ing out  of  such  a  false  cause 
fixes  him  with   a  fraudulent 
purpose.    If  he  did  not  come 
m  for  the  only  purpose  which' 
&e  law  tolerates,  be  has  really 
cane  in  for  one  which  it  pro- 
hibits, that  of  carrying  on  an 
interdicted  commerce  in  whole 
or  in  part    It  is,  I  presume, 
»  universal  rule,  that  the  mere 
tearing  into  port,  though  with- 
oat  breaking  bulk,   is  prima 
/«*«  evidence  of  an  importa- 


tion. At  the  same  time,  this 
presumption  may  be  rebutted ; 
but  it  lies  on  the  party  to  assign 
the  other  cause,  and  if  'the 
cause  assigned  turns  out  to  be 
false,  the  first  presumption  ne- 
cessarily takes  place,  and.  the 
fraudulent  importation  is  fas- 
tened down  upon  him.  The 
court  put  the  question  to  the 
counsel,  whether  it  was  meant 
to  be  argued,  that  the  bringing 
a  cargo  into  an  interdicted  port, ' 
under  a  false  pretence,  was 
not  a  fraudulent  importation, 
and  it  has  not  been  denied  that 
it  is  to  be  so  considered." 
".Upon  the  fact  of  importa- 
tion, therefore,  there  can  be 
no  doubt ;  and,  consequently, 
the  great  point  to  which  the 
case  is  reduced,  is  the  distress 
which  is  alleged  to  have  occa- 
sioned it.  Now,  it  must  be  an 
urgent  distress  j   it  must  ba 
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n    The 
New -York. 
Feb.  lOlh. 


Mr.  Justice  Livingston  delivered  the  opinion  of 
the  court 

This  is  an  appeal  from  the  circuit  court  for  the 
Southern  District  of  New- York. 

This  ship  was  libelled  for  taking  on  board,  at  the 
Island  of  Jamaica,  with  the  knowledge  of  the  master, 
51  puncheons  of  rum,  23  barrels  of  limes,  and  20 
barrels  of  pimento,  with  intention  to  import  the  same 
into  the  United  States,  contrary  to  the  provisions  of 
an  act  of  Congress  interdicting  commercial  inter- 
course  between  Great  Britain  and  the  United  States, 


something  of  grave  necessity ; 
-such  as  is  spoken  of  in  oar 
books,  where  a  ship  is  said  to 
be  driven  in  by  stress  of  wea- 
ther. It  is  not  sufficient  to  say 
it  was  done  to  avoid  a  little  bad 
weather,  or  in  consequence  of 
foul  winds;  the  danger  must 
be  such  as  to  cause  apprehen- 
sion in  the  mind  of  an  honest 
and  firm  man.  I  do  not  mean 
to  say  that  there  must  be  an 
actual  physical  necessity  ex- 
isting at  the  moment ;  a  moral 
necessity  would  justify  the  act ; 
where,  for  instance,  the  ship 
had  sustained  previous  damage, 
so  as  to  render  it  dangerous  to 
the  lives  of  the  persons  on 
board  to  prosecute  the  voyage : 
Such  acase,  though  there  might 
be  no  existing  storm,  would  be 
viewed  with  tenderness ;    but 


there  must  be  at  least  a  moral 
necessity.  Then,  agaif,  where 
the  party  justifies  the  act  upo* 
the  plea  of  distress,  it  must  not 
be  a  distress  which  he  has  cre- 
ated himself,  by  putting  on 
board  an  insufficient  quantity  of 
water  or  of  provisions  for  such 
a  voyage ;  lor  there  the  dis- 
tress is  only  a  part  of  the  me- 
chanism of  the  fraud,  and  can- 
not be  set  up  in  excuse  for  it ; 
and  in  the  next  place,  the  dis- 
tress must  be  proved  tir  the 
claimant  in  a  clear  and  satisfac- 
tory manner.  It  is  evidence 
which  comes  from  himself,  and 
from  persons  subject  to  his 
power,  and  probably  involved 
in  the  fraud,  if  any  fraud  there 
be,  and  is,  therefore,  liable  t+ 
be  rigidly  examined." 
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passed  die  1st  of  March,  1809,  and  the  cargo  was      isis. 
libelled  for  an  importation  into  the  United  States,  in   n*~v-w 
violation  of  the  provisions  of  the  same  law.  New-Ywk. 

A  claim  was  interposed  by  John  Troup,  of  the 
city  of  New- York,  merchant,  which  denies  the  alle- 
gation of  the  libel,  as  to  the  intention  with  which  the 
articles  mentioned  in  the  libel  were  put  on  board  at 
Jamaica ;  and  as  to  the  importation,  he  states,  that  on 
or  about  the  6th  of  October,  1811,  the  said  ship, 
with  the  said  cargo  on  board,  being  on  the  high  seas 
on  the  American  coast  about  five  leagues  distant  from 
land,  and  having  lost  her  rudder,  and  being  otherwise 
disabled,  was,  by  stress  of  weather,  compelled  to  put 
into  die  port  of  New-York,  contrary  to  the  will  and 
design  of  the  master,  and  against  the  express  orders 
of  the  claimant,  as  owner  thereof,  communicated  to 
the  said  master  before  his  arrival. 

On  board  the  vessel  were  two  manifests  of  the  car* 
go,  both  of  which  stated  the  cargo  to  have  been  laden 
on  board  at  Montego  bay,  in  Jamaica ;  but  one  of 
Aem  declared  her  destination  to  be  Amelia  Island, 
and  the  other  New-York.  The  latter  was  delivered 
to  an  officer  of  the  customs,  and  a  certificate  by  him 
horsed  thereon,  stating  that  fact,  dated  the  14th 
October,  1811.  The  other  manifest  was  exhibited 
at  the  custom-house  in  New-York,  on  the  25th  Oc- 
tober, 1811,  at  which  time  the  master  took  the  oath 
qsual  on  such  occasions,  stating  that  the  said  ma- 
nifest contained  a  ttue  account  of  all  the  goods  on 
board,  and  that  there  were  not  any  goods  on  board, 
the  importation  of  which  into  the  United  States,  was 
Jfohibited  by  law. 
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1 816.  John  Davison,  the  master,  deposed,  that  he  was  with 

v^£*'  ^e  said  ship  at  Jamaica,  in  August,  181 1.  That  hi* 
New-York,  orders  from  the  claimant  were  not  to  take  on  board 
at  Jamaica  any  West  India  produce  for  the  United 
States-  That  the  consignee  of  the  said  ship,  the 
Northern  Liberties,  (evidently  a  mistake  for  the  New- 
Yorky)  insisted  upon  it  that  he  should  take  a  cargo 
of  West-India  produce  on  board,  stating  it,  as  his  opi- 
nion, that  the  non-intercourse  law  would  probably  be 
repealed  before  he  could  arrive  at  New- York,  and 
that,  at  any  rate,  he  could  stand  off  and  on  Sandy 
Hook  until  he  should  receive  the  orders  of  his  owner 
how  to  proceed.  That  he  was  thus  induced  to  take 
the  said  cargo  on  board,  with  which  he  sailed  with  or- 
ders from  the  consignee,  and  with  intention  to  obey 
them,  not  to  attempt  to  come  into  the  port  of  New- 
York  unless  he  received  from  the  owner  directions  off 
Sandy  Hook  so  to  do ;  that  on  the  6th  of  October,  in 
the  same  year,  while  on  the  voyage  from  Jamaica, 
they  had  a  severe  gale  of  wind  from  the  south-west, 
varying  to  the  southward  and  eastward,  accompanied 
with  a  very  heavy  sea,  which  continued  nearly  twen- 
ty hours,  in  the  course  of  which  they  split  the  fore- 
sail and  carried  away  the  rudder.  That  on  the  1 1th 
day  of  October,  they  made  soundings  about  40  miles 
s  to  the  southward  of  Sandy  Hook,  where  he  received 
a  letter  from  the  owner  by  a  pilot-boat,  the  contents 
of  which  he  communicated  to  the  crew,  and  told  them 
he  should  wait  off  the  Hook  until  he  received  farther 
erders  from  the  owner ;  but  they  declared  that  the 
rudder  was  in  such  a  state  that  it  was  unsafe  to  re- 
main in  her  at  sea,  and  that  they  would  leave  the 


OF  THE  UNITED  STATES*  g£ 

ship  ib  the  pilot  boat  unless  he  would  bring  her  into      l8i8. 
port    That,  in  his  opinion,  it  would  have  been  dan-   s^^/^^ 
gerous  and  very  unsafe  to  continue  at  sea  with  the  Network. 
said  ship  in  the  condition  in  which  the  rudder  then 
was,  and  he,  therefore,  consented  to  bring  her  into 
New- York,  believing  that  it  was  necessary  to  do  so 
for  the  preservation  of  the  cargo  and  the  lives  of  the 
people  on  board ;  that  he  was  towed  into  New-York 
by  a  pilot-boat,  as  the  pilot  would  not  take  charge  of 
the  ship  unless  she  was  towed. 

The  letter  of  the  owner,  referred  to  in  the  master's 
testimony,  is  dated  in  New-York,  the  3d  of  October, 
1811,  and  is  addressed  to  him  as  follows : — 

"  Not  knowing  if  you  have  rum  in,  I  take  this  pre- 
caution by  every  boat ;  if  you  have  rum,  you  are  to 
stand  off  immediately  at  least  four  leagues,  and  keep 
your  ship  in  as  good  a  situation  as  you  can,  either  for 
bad  weather  or  to  come  in  if  ordered ;  you  must  get 
the  pilot  to  bring  up  all  the  letters  for  me,  &c  also, 
a  letter  from  yourself,  stating  the  state  of  your  ship, 
provisions,  &c  and  bring  them  to  town  as  soon,  as 
possible ;  give  me  your  opinion  of  your  crew,  if  you 
think  they  can  be  depended  on  if  we  find  it  necessary 
to  alter  our  port  of  departure.  If  you  have  rum  in, 
I  expect  the  ship  must  go  to  Amelia  Island,  or  some 
ether  port,  as  they  seize  all  that  comes  here.  You  may 
expect  to  see  or  hear  from  me  in  a  day  or  two  after 
your  being  off,  you  keeping  the  Highlands  N.  W,  of 
you  I  think  will  be  a  good  birth.  If  you  are  within 
three  leagues  of  the  land  you  are  liable  to  seizure  by 
any  armed  vessel" 

On  the  18th  of  October,  181 1  x  a  survey  was  made 
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mi.  of  the  New-York  by  the  board  of  wardens,  Which 
^^^  stated  the  rudder  gone,  the  stern  post  and  counter 
New- York,  plank  injured,  the  oakum  Worked  out,  th*  main  cap 
split  and  settled,  fore-topsailyards  sprung,  pailbits 
broken ;  fore-topsail  sheet  bill,  started  and  broken. 
This  injury  was  stated  by  the  master  to  the  wardens 
to  have  happened  in  a  gale,  in  lat.  27°  SO1'  N.  and 
long.  80  W.  The  wardens  gave  it  as  their  opinion, 
that  the  said  vessel  ought  to  be  unloaded,  and  hove 
out  to  repair  her  damages  before  she  could  proceed  to 
sea  in  safety. 

On  the  7th  of  November,  of  the  same  year,  dfter  the 
New- York  was  unloaded,  the  wardens  again  surveyed 
her,  and  reported,  the  middle  rudder  brace  broken, 
the  crown  of  the  lower  brace  gone.  Some  erf  th« 
sheathing  fore  and  aft  gone,  the  rudder  badly  chafed, 
and  so  much  injured,  as  not  to  be  fit  to  be  iepafred. 

On  this  evidence,  the  district  court  pronounced  a 
decree  of  restitution.  From  this  sentence  the  Uiited 
States  appealed  to  the  circuit  court,  held  for  die  south- 
ern, district  of  New-York,  in  the  second  circuit, 
where  that  sentence  was  reversed.  From  this  hurt 
decree,  an  appeal  is  made  to  this  court,  whote  duty 
it  now  is  to  inquire  which  of  these  sentences  is  cor- 
rect. 

If  the  articles  in  question  were  taken  on  board 
with  the  intention  of  importing  the  s£me  into  die 
United  States,  and  with  the  owners  or  master's  know- 
ledge, a  forfeiture  of  the  vessel  must  be  the  conse- 
quence, whether  she  were  forced  in  by  stress  of  wea- 
ther or  not ;  and  even  if  no  such  intention  existed  at 
the  time  of  loading  at  Jamaica,  the  same  consequence 
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will  attach  to  the  goods,  if  it  shall  appear  that  the      iais. 
coming  in  of  the  vessel  was  voluntary  on  the  part  of  s**^*/ 

die  master.  New-York* 

The  claimant  has  first  endeavoured  to  clear  the 
transaction  of  all  illegality  in  its  inception,  and  thinks 
he  has  offered  testimony  sufficient  to  satisfy  the  court 
that  there  was  no  intention  at  the  time  of  loading  at 
Jamaica,  to  import  the  cargo  into  the  United  States* 
When  an  act  takes  place,  which  in  itself,  and  un- 
explained, is  a  violation  of  law,  and  the  inducements 
tosuch  infraction  are  great,  it  will  not  bethought  un- 
reasonable in  a  court,  to  expect  from  a  party  who 
seeks  relief  against  its  consequences,  the  most  satis* 
factory   proofs    of  innocence,  especially,   as  such 
proof  will  generally  be  within  his  reach.     If  then, 
any  papers,  which  in  the  course  of  such  a  transaction 
most  have  existed,  are  not  produced,  or  if  any  others 
which  come  to  light,  do  not  correspond  with  the  pias- 
ter's relation ;  and  especially,  if  all  the  witnesses  who 
are  in  die  power,  and  many  of  them  in  the  interest, 
and  under  die  influence  of  the  party,  are  omitted  to 
be  examined,  when  it  is'  impossible  that  they  should 
not  be  intimately  acquainted  with  the  most  material 
fircamstances ;  and  instead  of  this,  the  chief,  if  not 
only  reliance  of  the  claimant,  is  placed  on  the  evi- 
dence of  a  party,  who,  if  the  allegations  of  the  libel 
be  true,  is  himself  liable  to  a  very  heavy  penalty ; 
when  such  a  case  occurs,  a  court  must  be  expected 
to  look  at  the  proofs  before  it,  with  more  than  ordinary 
suspicion  and  distrust. 

In  this  case,  there  was  an  importation  which,  prima 
facie,  was  against  law,  and  was  in  the  same  degre* 

Vot.HI.  jo 
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1818.  evidence  of  an  original  intention  to  import ;  the  bror- 
WZ£^'  then,  then,  of  showing  the  absence  of  such  an  inten- 
New-York.  tion,  was  thrown  upon  and  assumed  by  the  claimant. 
.  In  doing  this,  he  satisfies  himself  with  the  examina- 
tion of  the  master ;  who  states,  that  he  had  orders  from 
his  owner,  not  to  take  on  board  at  Jamaica  any  West- 
India  produce  for  the  United  States.  What  is  be- 
come of  these  orders ?  Does  a  master  sail  on  afo- 
jreign  voyage  with  verbal  instructions  only  ?  This  is 
not  the  common  course  of  business.  Instructions  to 
a  master  of  a  vessel  are  generally  in  writing  ;-and 
for  the  owners  greater  security,  there  is  always  left 
with  him,  a  copy  certified  or  acknowledged  by  the 
former.  If  so,  why  are  they  not  produced  ?  They 
would  speak  for  themselves,  and  be  entitled  to  more 
credit  than  the  declarations  of  a  person  so  deeply  in- 
terested to  misrepresent  the  transaction,  as  this  wit- 
ness is.  The  court,  therefore,  might  well  throw  out 
of  the  case  the  little  that  is  said  of  these  instructions, 
so  long  as  they  are  not  produced ;  and  it  is  not  pre- 
tended that  they  were  not  reduced  to  writing,  or  if 
they  were,  that  they  are  lost ;  which,1  indeed,  is  not  a 
very  supposable  event,  if  the  ordinary  precautions  on 
«  this  occasion  have  been  observed.  But  notwithstanding 

xtbese  very  positive  orders,  the  master,  in  direct  viola- 
tion of  them,  and  at  the  hazard  of  the  most  serious 
consequences  to  himself,  takes  on  board  a  cargo  ex- 
pressly prohibited  by  his  owner,  in  compliance  with 
,  the  directions  and  opinion  of  a  consignee,  whose 
name  is  also  withheld,  and  who  does  not  appear  to 
have  had  any  right  to  interfere  in  this  way.  So 
great  a  responsibility  would  have  attached  upon  such 
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a  palpable  breach  of  orders,  that  it  is  a  good  reason  for  um. 
doubting  whether  they  ever  existed.  Nor  is  this  part  V-^TV/ 
of  the  master's  testimony  verified  by  the  claim,  which  New-York, 
observes  a  profound  silence  in  relation  to  these  or  any 
other  orders,  that  may  have  been  given.  If  no  writ-, 
tea  instructions  were  delivered  to  the  master,  which 
we  are  at  liberty  to  believe,  as  none  are  produced,  a 
better  mode  could  hardly  have  been  devised  to  avoid 
detection.  It  has  been  said  in  argument,  that  the  in- 
tention of  the  master's  coming  to  the  United  States 
was  altogether  contingent,  and  depended  on  a  repeal 
of  the  non-intercourse  act,  and  that  he,  accordingly, 
did  not  mean  to  come  in  if  that  act  were  still  in  force. 
But  how  does  this  appear  ?  Nothing  of  the  kind  is 
staled  in  his  deposition  ;  on  the  contrary,  his  coming 
in,  according  to  his  own  account,  depended  not  on 
the  repeal  of  this  law,  but  on  the  orders  of  his  owner ; 
he  came,  he  say  s^  on  this  coast,  with  intention  to  obey 
the  orders  of  the  consignee,  not  to  attempt  to  come 
ifito  port  unless  he  received  orders  from  the  owner,  off 
Sandy  Hook,  so  to  do.  If,  therefore,  he  had  found 
those  laws  yet  in  force,  which  he  probably  had  heard 
.was  the  case,  soon  after  his  coming  on  the  American 
coast,  and  long  before  he  fell  in  with  the  pilot  boat 
winch  carried  down  the  letter  of  his  owner,  he  still 
,  intended  to  have  come  in,  if  his  owner  bad  ordered 
him  so  to  do.  His  intention,  therefore,  as  taken  from 
his  own  relation,  is  not  altogether  of  that  innocent 
nature  which  it  has  been  represented  to  be  When  the 
vessel  sailed  from  Jamaica,  does  not  exactly  aippear ; 
all  we  know  from  the  master's  account  is,  that  she 
was  there  in  August,  and  met  with  a  gale  on  the  6th 
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16I8.      of  October  following.    It  is  probable,  however,  from 
,    ^^f^   &ese  dates,  that  she  had  been  long  enough  at  sea  to 
New- York,  meet  with  one  or  more  vessels  from  the  United 
States,  from  which  information  might  have  been  re* 
ceived  of  the  actual  state  of  things  in  this  country 
in  relation  to  this  law.  Whether  any  such  vessel  were 
met  with,  we  know  not ;  but  might  have  known  if 
any  of  the  crew  or  of  the  passengers  had  been  ex- 
amined, or  the  log-book  produced.     If  such  informa- 
tion were  received  on  the  coast,  and  the  master  of 
the  New-York  had  persisted  afterwards  in  keeping 
the  sea  until  he  could  hear  from  his  owner,  it  would 
amount  to  strong  proof  of  an  original  design  to  come 
here.    The  opinion  which  has  already  been  intima- 
ted on  this  part  of  the  cade,  which  depends  on  the  in- 
tention with  which  the  cargo  was  loaded,  will  be 
much  strengthened  by  proceeding  to  consider  the  plea 
of  necessity  on  which  the  coming  in  is  justified,  and 
the  facts  relied  on,  in  support  of  this  plea.     The  ne- 
N«ctMitjv   cessity  must  be  urgent,  and  proceed  from  such  k 
cro\v?oiatfcn  state  of  things  as  may  be  supposed  to  produce  on 
trade,  muit  &  the  mind  of  a  skilful  mariner,  a  well  grounded  ap- 

urgent,  and  , 

p^^d  jrom  prehension  of  the  loss  of  vessel  and  cargo,  or  of  the 
be^s^pSS  ^ves  °^  ^e  crew'  I*  is  not  every  injury  that  may  be 
^tJ?Tmi!Sof  received  in  a  storm,  as  the  splitting  of  a  sail,  the 
ne?11?  °I?eii  springing  of  a  yard,  or  a  trifling  leak,  which  will  ex- 
ofrotheeio*aTf  cuse  a  violation  of  the  laws  of  trade.     Such  acci- 

veaiel  and  car-     i  i  .  ,    ,  * 

p,  or  of  the  dents  happen  in  every  voyage ;  and  the  commerce  of 
c»w.  no  country  could  be  subject  to  any  regulations,  if 

they  might  be  avoided  by  the  setting  up  of  such  tri- 
vial accidents  as  these.  It  ought,  also,  to  be  very  ap- 
parent, that  the  injury,  whatever  it  may  be,  has  not 
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been  in  any  degree  produced,  as  was  too  often  the  1818. 
case,  daring  the  restrictive  system,  by  the  agency  of  s^£w 
the  master,  and  some  of  the  crew.  Does  then  the  New-York, 
testimony  in  this  case,  cany  with  it  that  full  convic- 
tion of  the  vis  major  which  ought  to  be  made  out  to 
avoid  the  effects  of  an  illicit  importation  ?  It  will  not 
be  right  or  proper  for  the  court,  in  considering  this 
part  jyof  the  case,  to  devest  itself  of  those  suspicions 
which  were  so  strongly  excited  in  the  first  stage  of 
this  transaction  ;  for  if  it  were  not  very  clearly  made 
oat  that  the  lading  of  these  goods  on  board  was  in- 
nocent, it  will  be  some  excuse  for  the  incredulity 
which  the  court  may  discover  respecting  the  tale  of 
subsequent  distress.  On  this  point,  also,  the  claim- 
ant is  satisfied  with  the  testimony  of  the  master.  Not 
a  single  mariner,  not  one  of  the  passengers,  although 
several  were  on  board,  is  brought  forward  in  support 
of  hfe  relation.  Of  the  wardens'  survey,  notice  will 
presently  be  taken.  Now,  admitting  the  master's  story 
to  be  true,  with  those  qualifications,  however,  which 
are  inevitable,  he  has  made  out  as  weak  a  case  of 
necessity  as  was  ever  offered  to  a  court,  in  the  many 
instances  of  this  kind  which  occurred  during  the  ex- 
istence of  the  restrictive  system.  A  gale  of  less  than 
twenty  hours  continuance  was  all  the  bad  weather  that 
was  encountered,  in  which  it  is  said  the  rudder  was  car- 
ried away  and  the  foresail  split ;  the  rudder  may  have 
been  injured,  but  it  could  not  have  been  carried  away, 
if  it  be  true,  as  from  the  master's  own  account  must 
have  been  the  ease,  that  the  vessel  after  this  accident 
made  at  least  one  thousand  miles  in  the  course  of  the 
first  five  days,  immediately  after.     But  it  is  said, 
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ins.  that  is  no  evidence  as  to  the  place  where  the  ac- 
^^£*/  cklent  happened.  Of  this  fact,  the  survey  produ- 
Ncw-Yoik.  ced  by  the  claimant  himself  is  conclusive.  It  was 
taken  from  the  mouth  of  the  captain  himself,  and  if 
he  or  the  wardens  committed  a  mistake  in  this  impor- 
tant particular,  why  was  it  not  corrected  by  an  exami- 
nation of  the  master,  or  a  production  of  the  log-book  ? 
Nor  has  it  escaped  the  attention  of  the  court,  that  if 
the  New-York  were  disabled  in  lat.  27,  30  north, 
long.  80  west,  she  might  have  reached  Amelia  Island, 
her  pretended  port  of  destination,  with  much  more 
ease,  and  in  much  less  time  than  she  employed  in. 
sailing  more  than  ten  degrees  to  the  north,  and  taking 
her  station  off  Sandy  Hook ;  for  she  was,  on  the  6th. 
of  October,  much  nearer  to  that  island,  and  the  wind 
was  as  fair  as  could  be  desired  ,to  carry  her  there. 
The  plea  of  distress,  therefore,  is  contradicted  by  a 
fact  which  could  not  have  existed,  if  it  had  been  as, 
great  as  is  now  pretended ;  nor  can  it  be  believed,  if 
any  great  danger  had.  been  produced  by  the  gale  of 
the  6th  of  October,  that  either  the  crew  or  the  pas- 
sengers would  have  submitted,  not  only  to  come  so 
many  degrees  to  the  north,  but  continue  hovejring  on 
the  coast  until  the  owner  could  be  heard  from.  No 
leak  appears  to  have  been  the  consequence  of  the 
storm,  no  mast  was  lost,  nor  any  part  of  the  cargo 
thrown  over-board ;  and  if  she  steered  and  sailed  as 
well  as  it  seems  she  did,  without  a  rudder,  even  a 
loss  so  very  essential  and  serious  to  other  vessels,  must 
be  allowed  to  have  worked  little  or  no  injury  what- 
ever in  this  case.    To  the  subsequent  surveys  by  the 
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wardens  of  the  port,  as  far  as  they  exhibit  the  condi-  idia. 
tion  of  the  New-York,  but  little  importance  it  to  be  V-C^w 
attached.  It  appears  to  have  been  an  ex  parte  pro-  New- York. 
ceeding,  and  if  all  the  injuries  which  they  describe  ex- 
isted, as  they  no  doubt  did,  it  is  not  certain  whether 
they  were  produced  by  the  gale  spoken  of,  or  by  any 
ether  accident  at  sea,  or  by  the  act  of  the  master  him- 
self; and,  at  any  rate,  their  recommending  repairs  be- 
fore she  went  to  sea  again  was  very  natural,  the  ves- 
sel being  then  in  port ;  but  is  no  proof  at  all  that  she 
might  not  as  well,  and  better',  have  gone  to  Amelia 
Island,  as  have  come  to  that  port.  The  letter  to 
the  master,  which  has  been  produced,  does  not  place 
in  a  very  fair  light  the  pretensions  of  the  claimant. 
However  unpleasant  the  task,  the  court  is  constrained 
to  make  some  remarks  on  it.  It  seems  agreed  that  it 
is  but  little  calculated  to  luH  the  suspicions  which  other 
parts  of  this  case  have  excited.  The  interpretation 
resorted  to  by  the  claimant  is  at  variance  with  the 
only  appropriate  sense  of*the  terms  which  are  used, 
and  with  the  most  manifest  intentions  of  the  writer. 
By  changing  the  port  of  departure,  nothing  else  could 
have  been  intended  than  to  legalize  the  voyage  by 
the  crew  swearing  that  the  New- York  had  sailed 
from  some  West-India  possession,  not  under  the  do- 
minion of  Great-Britain.  This  sense  of  the  letter, 
which  seems  inevitable,  is  but  little  favourable  to  the 
character  of  the  claimant,  or  to  the  integrity  of  the 
transaction.  Nor  should  it  be  forgotten,  that  the  mas- 
ter does  not  decide  upon  coming  in  until  this  letter  is 
received ;  whereas,  if  his  situation  were  as  perilous  as 
he  now  represents  it,  he  could  not,  and  would  not 
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18W.  have  waited  for  orders.  It  is  unnecessary  to  rely 
x^"^^/  much  on % the  two  manifests;  although  one  of  them, 
New- York,  bearing  on  its  face  a  destination  for  New-York,  is 
certainly  much  at  variance  with  the  pretended  con- 
tingent destination  of  this  vessel.  The  oath  which 
the  master  made  at  the  custom-house,  that  no  goods 
were  on  board  of  the  New-York,  the  importation  of 
which  was  prohibited  by  law,  was  not  only  false,  but 
is  an  evidence  of  very  great  incaution  on  his  part;  for 
if  the  collector  would  administer  the  oath  in  no  other 
form,  it  was  no  reason  whatever  for  his  attesting  to 
a  fact,  the  falsity  of  which  was  apparent  on  the  very 
manifest  which  was  attached  to  the  oath. 

The  alleged  opposition  of  the  crew  to  wait  for 
further  orders,  and  their  threats  to  come  up  in  thd 
pilot-boat,  have  not  been  overlooked.  This  allega- 
tion depends  altogether  on  the  credit  due  to  the  mas- 
ter, and  is  a  circumstance  not  very  probable  in  itself* 
No  pilot,  in  the  then  condition  of  the  New- York, 
could  have  been  so  ignorant,  and  so  regardless  of  his 
duty,  as  to  take  from  her,  without  the  master's  con- 
sent, any  part,  much  less  the  whole,  of  her  crew.  If 
the  threat,  therefore,  were  really  made,  the  master 
ought  not  to  have  been  alarmed  at  it,  and  probably 
would  have  treated  it  with  contempt,  if  it  had  not 
been  suggested  by  himself,  or  had  not  suited  his  then 
purpose  ;  at  any  rate,  if  by  remaining  longer  at  sea 
than  he  ought  to  have  done,  or  by  hovering  on  the 
coast  in  expectation  of  orders  from  his  owners,  after 
having  received  so  many  injuries  on  the  6th  of  Octo- 
ber, any  additional  danger  were  produced,  or  well-- 
grounded apprehensions  and  opposition  on  the  part 
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of  the  crew,  he  would  not,  without  great  reluctance        ism 

on  the  part  of  the  court,  be  permitted  to  draw  any    "^T^ 

very  great  advantage  from  a  circumstance  which  his   New-Ycrk; 

own  imprudence,  if  not  his  own  fault,  occasioned. 

The  towing  of  the  New-York  into  port  by  a  pilot 

boat,  is  supposed  to  be  a  circumstance  which  must 

have  proceeded  from  her  disabled  condition.     This 

dpes  not  follow.      It  may    have    proceeded   from 

the  request  of  her  master ;  for  it  can  hardly  be  be- 

Keyed  that  a  vessel  that  had  behaved  so  well  after  the 

gale  of  the  6th  of  October,  and  which  is  not  stated 

to  have  met  with  any  injury  from  subsequent  causes, 

should,  the  moment  it  was  necessary  to  take  a  pilot 

cm  board,  be  so  ungovernable  as  to  require  towing 

into  port.     If  this  were  really  the  case,  it  is  a  matter 

of  some  surprise,  that  die  claimant  should  not  have 

recourse  to  the  pilot  himself  to  establish  the  fact,  and 

the  reason  of  it 

Notwithstanding    the    untoward    circumstances, 
which  have  already  been  taken  notice  of,  and  the 
temptations  which  existed  to  commit  violations  of  the 
restrictive  laws,  which  it  is  known  were  great,  and 
led  to  frequent  infractions  of  them,  the  court  is  ask- 
ed tQ  acquit  this  property,  without  producing  the  let- 
ter of  instructions  to  the  master,  or  the  orders  to  the 
consignee  in  Jamaica,  tvhere.  it  is  alleged  there  was  one# 
although  his  name  is  not  given,  er  any  bill  of  lading, 
or  invoice,  or  log-book,  and  in  the  facie  of  two  mani- 
fests, the  one  purporting  a  destination  contrary  to  law. 
To  expect  an  acquittal,  in  a  case  involved  in  so  much 
mystery,  it  is  not  too  much  to  say,  that  the  uncom- 
mon circumstances  attending  it  should  have  been  ex- 
Vol.  HI*  11 
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ma.      plained  and  accounted  for  in  the  most  satisfactory 
s^£w'   manner.    But  when  for  this  explanation,  the  court  is 

New- York,  referred  to  the  unsupported  testimony  of  the  master, 
who  is  himself  the  particeps  criminis,  if  any  offence 
have  been  committed,  and  who  stands  convicted  on 
the  papers  before  us,  of  a  palpable  deviation  from 
truth,  and  whose  account,  if  true,  would  have  indu- 
ced him  and  his  crew  to  direct  their  course  to  Amelia 
Island,  instead  of  encountering  a  more  northern  lati- 
tude, we  must  believe  that  the  mate  and  others,  who 

*  might  have  proved  the  fact  of  distress,  if  real,  bey&id 

all  doubt,  were  not  produced,  not  from  mere  negli- 
gence or  inattention,  but  from  a  conviction  that  they 
Would  afford  no  sanction  to  the  master's  relation.  It 
is  now  near  eighteen  months  since  the  decree  of  the 
circuit  court  was  pronounced,  in  which  an  intimation 
was  given,  that  further  testimony  would  be  admitted 
here*  and  yet  none  has  been  produced. 

It  is  the  opinion,  therefore,  of  a  majority  of  the 
judges,  that  the  sentence  of  the  court  be  affirmed,  wkh 
Costs. 

Mr.  Justice  Johnson.  This  is  a  libel  against  the 
cargo  of  the  ship  New-York.  The  vessel  herself  was 
libelled  for  lading  a  cargo  with  intent  to  violate  the 
laws  of  the  United  States ;  but  the  cargo  in  this  case 
is  libelled  as  forfeited,  for  having  been  imported  into 
the  city  of  New-York  contrary  to  law.  The  intent 
with  which  it  was  laden  on  board  becomes  im- 
material as  to  the  cargo,  except  so  far  as  it  might 
operate  to  cast  a  shade  of  suspicion  over  the  act  of 
coming  into  port.    The  defence  set  up  is,  that  the 
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ship  sailed  with  die  alternative  destination  to  go  into  i8i& 
New-York  if  legal,  and  if  not,  to  bear  away  for  Ame-  %*^£%*' 
Ka  Island.  That  she  Was  ordered  to  call  off  the  port  New-Yorb. 
Of  New-York  for  information ;  and  in  her  voyage 
thither  she  encountered  a  storm,  from  which  she  sus- 
tained such  damage  as  to  oblige  her  to  put  into  New- 
York  for  the  safety  of  the  lives  of  the  passengers  and 
crew.  That  a  vessel  under  such  circumstances  has  a 
right  to  call  off  a  port  for  information  has  been  de- 
cided in  various  cases ;  and  it  has,  also,  been  decided, 
and  is  not  now  questioned,  that  if  in  the  prosecution 
of  that  voyage,  she  sustains  such  damage  as  renders 
k  unsafe  to  keep  the  sea,  she  might  innocently  enter 
the  ports  of  the  United  States  to  repair,  and  resume 
her  voyage.  The  laws  of  the  United  States  make 
provision  in  such  cases  for  securing  the  cargo  to  pre- 
vent an  evasion  of  our  trade-laws. 

There  are,  then,  but  two  questions  in  the  case :  1st. 
Whether  her  actual  state  of  distress  was  such  as  to  make 
k  unsafe  for  her  to  keep  the  seas  ?  2d.  Whether  that 
state  of  distress  was  the  effect  of  design  or  accident? 
Admitting  that  the  greatest  frauds  that  can  be  ima- 
gmed  had  been  proven  to  have  been  in  contemplation, 
yet,  as  the  libel  does  not  charge  a  lading  with  intent 
to  import  into  the  United  States,  it  is  immaterial  to  this 
decision  to  inquire  what  was  intended,  if  it  be  made 
to  appear  that  the  distress  was  real,  and  not  pretend- 
ed or  fictitious.  Now,  as  far  as  I  can  judge,  the  facta 
m  this  case  are  such  as  leave  nothing  for  the  mind  to 
hah  upon.  The  distress  was  obvious  to  the  senses, 
and  the  nature  of  it  such  as  could  not  have  been  pro- 
duced by  the  ingenuity  of  man.    .Without  dwelling 
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1818.      upon  less  important  particulars,  it  appears,  from  the 
v^^/    surveys,  that  the  fore-topsafy  yards  were  sprtfng ;  the 
Sew-Yeik.   main  cap  split  and  settled ;  and  the  rudder  carried  away, 
or,  in  the  words  of  the  survey,  gone ;  and  the  stern- 
post,  after-sheathing,  and  counterplank  much  chafed. 
These  words  carried-away  and  gone,  mean,  in  nauti- 
cal language,  wholly  disabled  or  rendered  useless. 
And  that  such  was  the  state  of  the  rudder  is  evident 
from  the  contents  of  the  surveys.  For,  when  the  vessel 
was  hove  keel  out y  it  appeared  that  tfte  middle  rudder 
brace  was  broken,  and  the  crown  of  the  lower  brace 
gone;  so  that  it  is  evident  the  rudder  must  have 
swung  in  the  chains.  .  And  that  this  was  the  case, 
appears  from  several  particulars,  also  gathered  from 
the  surveys:    1st.  The  impossibility,  on  any  other 
supposition,  to  believe,  that  the  surveyors  would  oil 
the  first  survey,  before  the  vessel  was  hove-dowa, 
report  the'  rudder  gone.    2d.  The  chafed  state  of  the 
rudder  and  stern-post,  could  only  have  been  produced 
by  the  action  of  the  rudder  against  the  stern-post, 
when  forced  to  and  fro  by  the  waves,  and  must  have 
occurred  at  sea.     And,  lastly,  the  same  cause  natu- 
rally produced  the  injury  reported  to  have  been  done 
to  her  counter-plank  and  after  sheathing.     These  in- 
juries, I  repeat,  could  not  have  been  done  by  the 
hand  of  man,  especially  those  sustained  under  water ; 
and  although  I  see  neither  fraud  nor  falsehood  in  the 
case,  yet  I  care  not  though  every  word  of  the  testi- 
mony, besides,  be  false:  that  falsehood  could  neither 
have  produced  these  injuries,  nor  repaired  them ;  and 
the  evidence  is  sufficient  to  show  that  the  safety  of 
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the  fires  of  the  passengers  and  crew  required  the  ves-      i8is. 
sel  to  put  into  port,  and  therefore  it  was  innocent.       TteSwnueii 

In  this  opinion  I  am  supported  by  two  of  my  bre- 
thren, the  Chijcf  Justice,  and  Mr.  Justice  Wash- 
ington. 

Decree  affinnedl 


>:**:« 


(Practice.) 

.The  Samuel. — Beach,  et  al.  Claimants. 


3*h7tf 
flOf  488| 


A  wium  offered  to  be  examined,  two  voce,  in  open  court,  uTftn  in- 
stance cause,  ordered  to  be  examined  oat  of  court* 

This  cause,  being  an  instance,  or  revenue  cause* 
had  been  ordered  to  farther  proof  at  a  former  term/ 

Mr.  Dagget,  for  the  claimants,  now  offered  to  pro-    FA.  3& 
(face  a  witness  to  be  examined,  viva  voce,  in  open 
court  on  farther  proof;  but  the  court,  for  the  sake  of 
convenience,  ordered  his  deposition  to  be  taken  in 
writing  out  of  court. 

Mr.  Chief  Justice  Marshall  delivered  the  opi-  Feb.  lift, 
won  of  the  court,  reversing  the  decree  of  condemna- 
tion in  the  court  below,  and  ordering  the  propertyle 
he  restored  as  claimed. 

Decree  reversed* 

a  Tide  ante,  vol.  I.  p.  9. 
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i 
I 

(lamsc*  Cetttt.) 
The  San  Pedro. — Valverde,  Claimant11 

Decree  of  restitution  affirmed,  with  a  certificate  of  probable  cause, 
in  an  instance  cause,  on  farther  proof. 

This  cause  was  ordered  to  farther  proof  at  the 
last  term.  Farther  proof  was  produced  at  the  present 
term,  and  the  cause  submitted  thereon  without  argu- 
ment 

ftb.  nth.  jjk  Chief  Justice  Marshall  delivered  the  opi* 
nion  of  the  court,  affirming  the  decree  of  restitution 
in  the  court  below,  with  a  certificate  of  probable 
cause  of  seizure* 

Decree  affirmed. 


»:*:«. 


(FmixE.) 
The  Star. — Dickenson  et  al.  Claimants. 

An  American  vessel  was  captured  by  the  enemy,  and  after  condemna- 
tion and  sale  to  a  subject  ef  the  enemy,  was  recaptured  by  an  Ame- 
rican privateer.  Held,  that  the  original  owner  was  not  entitled  to 
restitution  on  payment  of  salvage,  under  the  salvage  act  of  the  3d 
of  March,  1800,  ch.  14,  and  the  prize  act  of  the  26th  of  June,  1812, 
ck  107. 


*  Vide  ante,  vol.  II.  PjX  1 31- 
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By  the  general  maritime  law,  a  oentence  ofconfamnaHon  comptetdy 
extingnjabes  the  title  of  the  original  proprietor. 

By  the  British  statute  of  the  13th  George  n.  ch.  4.  the  jus  poHHmmii 
m  reserved  to  British  n&£ed*  upon  all  recaptures  of  their  vemels 
tad  goods  by  British  ships,  even  though  they  hare  heea  pravianaly 
emdeamed,  except  where  such  vestals,  after  capture,  have  been  set 
forth  as  ships  of  war. 

Thestatnteof  the  43d  George  m.  ch.  100.  s.  39.  has  no  further  alter* 
ed  the  previous  British  laws,  than  to  &  tbe  salvage  at  uniform  tti- 
pnlated  rates,  instead  of  leaving  it  to  depend  open  the  leitgth  of  time 
the  recaptured  ship  was  in  the  hands  of  the  enemy. 

Heither  of  these  statutes  extend  to  neutral  property. 

lie  5th  section  of  the  prise  act  of  the  26th  June,  1812,  ch.  lOT.desn 
not  repeal  any  of  the  provisions  of  the  salvage  act  of  the  3d  of 
March,  1800,  ch.  14.  but  is  merely  affirmative  of  the  pre-existing 
law. 

Bf  the  law  of  this  country  the  rule  of  reciprocity  prevails  upon  the  re* 
capture  of  the  property  of  friends. 

Tbe  law  of  France  denying  restitution  upon  salvage  after  24  hours 
possession  by  tbe  enemy,  tbe  property  of  persons  domiciled  in  France 
is  condemned  as  prize  by  our  courts  on  recapture,  after  being  in 
1  of  Hie  enemy  that  length  of  time. 


Appeal  from  the  circuit  court  for  the  district  of 
New-York. 

It  appeared  by  the  libel,  claim,  evidence,  and  ad- 
mmajong  of  the  parties  in  this  cause,  that  the  ship 
Star  was  captured  by  the  American  privateer  Sur- 
prise, on  the  high  seas,  on  the  27th  of  January,  1815. 
That  die  ship  Star  was  then  on  a  voyage  from  the 
British  East  Indies  to  London.  That  she  was  under 
tbe  British  flag,  had  British  papers  as  a  trading  ves- 
sel, and  a  license  from  the  British  East  India  Com- 
pany, and  that  her  ostensible  owners  were  British 
subjects,  residing  .in  London.,  It  further  appeared, 
that  previously  to  the  late  war,  and  till,  and  at  the 
time  of  the  capture  and  condemnation  in  the  British 
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1818.  court  of  admiralty  hereinafter  mentioned,  the  said 
^T^^f  ship  was  a  duly  registered  American  ship,  and 
was  owned  by  Isaac  Clason,  deceased,  an  American 
citizen,  residing  in  New-York,  or  by  the  claimants, 
his  executors,  who  were  also  American  citizens,  re- 
siding in  New* York. 

That  soon  after  the  commencement  of  the  late 
war,  the  said  ship  sailed  from  the  United  States  on 
a  foreign  voyage,  and  immediately  after  leaving  a 
port  of  the  United  States  on  the  said  voyage,  was 
captured  by  a  British  vessel*  of  war,  and  carried 
into  Halifax,  Nova  Scotia,   where  she  was  regu- 
larly libelled  and  condemned  as  prize  in  the  court 
of  vice-admiralty  of  that    province;  after   which 
she  was  purchased  by  .the  British  subjects   who 
claimed  to  own  her  at  the  time  she  was  re-captured 
by  the  Surprise.  This  last-mentioned  capture  having 
been  made,  the  ship  Star  was  brought  into  the  port 
of  New-York,  and  libelled  in  the  district  court  of 
New- York  as  prize  to  the  said  privateer ;  upon  which 
libel  die  appellants  put  in  a  claim,  claiming  the  said 
ship  as  the  property  of  their  testator,  and  claiming 
to  have  the  said  ship  restored  to  them  upon  the  pay- 
ment of  salvage  ;  which  claim  was  rejected,  and  the 
ship. was  condemned*,   The  cause  was  then  carried 
to  the  circuit  court,  where  the  decree  of  the  district 
court  was  affirmed.    It  was  then  brought,  by  appeal, 
to  this  court. . 

Feb.  xuh.  Mr.  Key,  for  the  appellants  and  claimants.  The 
question  in  this  cause  arises  under  the  prize  act  of 
the  26th  of  June,  1812,  sec.  5.  which,  it  is  contended, 
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repeals  the  salvage  act  of  1800,  as  to  this  matter*       i8ia 
The*  latter  act  provides,  that  condemnation  in  the  en- 
emy's prize  courts  shall  be  a  bar  to  restitution  on 
salvage  to  the  original  owner.     The  5th  section  of 
the  prize  act  of  1812,  declares,  "  that  all  vessels^ 
goods,  and  effects,  the  property  of  any  citizen  of  the 
United  States,  or  of  persons  resident  within,  and  un- 
der the  jurisdiction  of  the  United  States,  or  of  per- 
sons permanently  resident  within,  and  under  the  pro- 
tection of  any  foreign  prince,  government,  or  state,  in 
amity  with  the  United  States,  which  shall  have  been 
captured  by  the  enemy,  and  which  shall  be  recaptur- 
ed by  Vessels  commissioned  as  aforesaid,  shall  be  re- 
stored to  the  lawful  owners,  upon  payment  by  them 
respectively,  of  a  just  and  reasonable  salvage,  to  be 
determined  by  the  mutual  agreement  of  the  parties 
concerned,  or  by  the  decree  of  any  court  of  compe- 
tent jurisdiction,  according  to  the  nature  of  each  case^ 
agreeably  to  the  provisions  heretofore  established  by 
law."     This  section  directs  all  vessels,  goods,  and  ef- 
fects, of  citizens  and  neutrals,  recaptured  from  the 
enemy,  to  be  restored  on  payment  of  salvage,  without 
reference  to  the  fact,  whether  they  had  been  previous- 
ly condemned  or  not ;  and  so  far  it  modifies  and  re- 
peals the  salvage  act  of  1800.    The  original  owner 
is,  therefore,  entitled  to  restitution,  notwithstanding 
the  British  condemnation.     Upon  any  other  interpre- 
tation, the  entire  section  would  become  wholly  in- 
operative, as  every  case  is  included  in  the  previous 
act  of  1800.    When  that  act  passed,  our  law  con- 
formed to  the  EngHsh  rule,  which  then  prevailed. 
England  subsequently  altered  her  law,  and  our  act 
Vm-  HI.  12 
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1818*  of  1812  copied  the  British  statute  of  the  43d  George 
III.a  That  act  must  have  been  intended  to  makd 
some  change  in  the  existing  legislation  on  the  sub- 
ject ;  and  it  is  probable  that  congress  meant  to  make 
a  distinction  between  recaptures  by  public  ships  and 
by  private  ships,  unfavourable  to  the  latter.  The 
"  provisions  heretofore  established,"  do  not  refer  to  att 
the  provisions  of  the  act  of  1800 ;  these  words  mere- 
ly refer  to  the  rate  of  salvage  fixed  by  that  act,  and 
not  to  the  principle  of  restitution.  The  latter  is 
changed  ;  the  former  remains  unaltered. 

Mr.  Winder ',  and  Mr.  Harper,  contra.  The  act  of 
1800  was  not  a  prize  act  for  privateers.  The  pro- 
vision in  the  act  of  1812  is  merely  incidental,  and 
refers  to  the  pre-existing  law.  Our  policy  of  1812 
was  not  like  that  of  England,  which  contemplates 
the  extreme  probability  of  the  recapture  of  British 
vessels,  even  after  condemnation  by  the  enemy.  Our 
object  was  to  hold  out  the  most  liberal  encourage- 
ment to  cruizing.  The  British  salvage  acts  merely 
refer  to  the  recapture  of  British  property;  our  act 
extends  to  neutral,  as  well  as  American  property. 
The  British  statutes  are  merely  an  exception  to  the 
general  rule,  municipal  and  local.  Our  law  is  found- 
ed on  the  law  of  nations.  The  construction  con- 
tended for  might  extend  to  enforce  a  demand  of  res- 
titution after  the  lapse  of  an  indefinite  length  of  time, 
and  after  the  intervention  of  repeated  treaties  of  peace. 


a  Park  on  Iimtrance,  94.  6th  London  ed.  2  Marshall  on  Ins.  501. 
Horn?*  Coo^endinm,  34. 
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The  act  of  1800  is  merely  in  affirmance  of  the  law  ms. 
ef  nations,  which  universally  devests  the  title  of  the  Ijlj^j^ 
original  owner  after  condemnation.  The  very  term 
recapture,  implies  former  ownership  still  subsisting ; 
but  it  does  not  subsist  here.  How  could  the  former 
owner  be  considered  the  "  lawful  owner"  after  con* 
damnation  ?  "  The  nature  of  each  case"  is  to  be  de- 
termined by  reference  to  the  act  of  1800,  and  imports 
something  more  than  the  mere  rate  of  salvage.  The 
contrary  construction  would  make  a  distinction  be- 
tween public  ships  and  privateers,  unfavourable  to 
die  latter,  contrary  to  the  uniform  policy  of  the  coun- 
try ;  and  would  create  a  confusion  as  to  the  recapture 
of  the  property  of  friends,  which  it  cannot  be  suppo- 
sed the  legislature  intended  to  introduce.  The  equi- 
table rule  of  reciprocity  would  be  prostrated ;  and 
neutral  property  must,  in  all  cases,  be  restored,  (after 
cat  before  twenty-four  hours  possession  by  the  enemy,) 
although  the  friendly  power  would  not  in  the  same 
case  restore.  Such  a  departure  from  the  public  law 
of  the  .world  is  not  to  be  lightly  presumed ;  and  sta- 
tutes made  in  pari  materia  are  to  be  construed  toge- 
ther, and  nothing  is  to  be  repealed  by  mere  implica- 
tion that  may  stand  consistently  with  former  enact- 


Mr.  Jones,  in  reply.  The  claimants  found  their 
claim  to  restitution  on  payment  of  salvage,  upon  the 
5th  section  of  the  act  of  the  26th  of  June,  1812. 
The  captors  resist  the  claim  because  the  vessel  was 
condemned  before  the  recapture— and  contend  that 
the  act  of  the  3d  of  March,  1800,  is  the  law  which 
is  to  determine  the  rights  of  the  parties.  This  seems, 
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1818.  in  fact,  to  be  contending  that  a  prior  law  repeals  a 
^PC^  subsequent  one.  If  the  act  of  1812  is  taken  by  it- 
self, there  can  be  no  doubt  but  there  must  be  restitu- 
tion. But  the  captors  insist  that  the  words,  "  ac- 
cording to  the  nature  of  the  case  agreeably  to  the 
provisions  heretofore  established  by  law,"  which  are 
found  in  the  act  of  1812,  refer  to  the  act  of  1.800,  so 
as  to  determine  by  that  law  when  restitution  is,  or  iff 
,  not  to  be  made.  Yet  it  seems  obvious  that  these 
words  refer  to  that  law  only  for  the  measure  and  rule 
of  salvage.  According  to  the  law  of  1812,  property 
of  a  citizen  of  the  United  States,  re-captured  from 
the  enemy,  is  liable  to  be  restored,  but  it  is  to  be  re- 
stored upon  the  payment  of  salvage,  agreeably  to  the 
nature  of  the  case  :  And  to  determine  the  nature  of 
the  case,  and  for  no  other  purpose,  we  are  referred  to 
the  pre-existing  laws.  If  the  act  Qf  1*812  is  to  be 
construed  as  the  captors  would  construe  it,  then  this 
fifth  section  is  an  absolute  nullity.  For  if  the  law  of 
1 800  is  to  be  resorted  to  in  order  to  determine,  as  well 
when  restitution,  is  to  be  made,  as  the  salvage  to  be 
paid,  there  is  no  case  in  which  the  law  of  1812  can 
have  any  operation.  By  the  marine  law  of  England, 
as  it  stood  previously  to  any  statute  regulation  on  the 
subject,  there  could  be  no  restitution  after  condemna- 
tion. Our  law  of  1800  adopted  this  principle.  But 
by  the  English  law,  restitution  is  now  to  be  made  in 
all  cases  on  the  payment  of  salvage.  The  act  of 
1812  was  doubtless  intended  to  be  in  conformity  to 
this  just  modification  of  the  English  law,  of  which 
it  is  almost  a  literal  copy.  There  was  good  reason 
for  this  modification  of  the  marine  law  in  respect  to 
pur  privateers.    The  enemy  had  their  courts  of  vice,. 
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admiralty  at  our  very  doors ;  our  vessels  would  be  1818. 
captured  one  day  and  condemned  the  next  The  le- 
gislature did  not  intend  that  the'  American  owner 
should  be  deprived  of  his  right  of  restitution  by  a 
condemnation,  when  there  would  be  no  more  merit  in 
recapturing  a  vessel  that  had  been  condemned  than 
one  that  was  not.  There  might  have  been  reason  for 
distinguishing  between  captures  by  our  public  and 
by  private  armed  vessels.  It  was  to  be  supposed  that 
our  privateers  would  be  cruising  about  the  ports  of 
the  enemy  in  our  neighbourhood,  and  would  be  like- 
ly to  recapture  American  property  recently  captured 
and  recently  condemned.  The  employment  of  our 
men  of  war,  it  might  have  been  contemplated,  would 
be  more  distant  and  difficult  Why  should  the  con- 
demnation have  any  effect  as  to  the  right  of  restitu- 
tion, when  the  property  is  recaptured  from  the  hands 
of  an  enemy?  The  law,  as  to  restitution  on  sal- 
vage, would  have  no  operation,  if  the  property  after 
condemnation  came  to  the  bands  of  a  citizen  or  a 
neutral,  because  then  there  could  be  no  recapture. 
To  let  the  title  to  restitution  depend  on  the  condem- 
nation, is  to  let  the  right  of  the  citizen  depend  on  the 
act  of  the  enefmy. 

Mr.  Justice  Story  delivered  the  opinion  of  the  Feb.  \m. 
court  This  is  the  case  of  an  American  ship,  cap- 
tured by  the  enemy  during  the  late  war,  and  after, 
condemnation  and  sale  to  an  enemy  merchant,  re- 
captured by  the  American  private  armed  ship  Sur- 
prise,   And  the  question  is,  whether,  under  these  cir- 
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lets,  enmstances,  the  ship  is  to  be  restored  or  salvage  te 
!£&£  ***  f°rmer  American  owner,  or  condemned  as  good 
prase  of  war*  If  die  case  were  to  stand  on  the  ge- 
neral salvage  act  of  180Q,  in  cases  of  recapture,  (act 
of  3d  of  March,  1800,  ch.  14.)  it  is  perfectly  clear 
that  the  claimants  are  barred  of  all  right;  for  that  act 
expressly  excepts  from  its  operation,  all  cases  whom 
4he  property  has  been  condemned  by  competent  au- 
KrKl  thority.  The  same  result  would  flaw  from  the  pri*~ 
^jSd* £-  Cipta  of  ^the  law  of  nations.  It  is  admitted,  on  all 
tjST^efoi^  sides,  by  public  jurists,  that  in  casep  of  capture  a  £rm 
possession  changes  the  title  to  the  property ;  and  al- 
though there  has  been  in  former  timep  much  vexed 
discussion  as  to  the  time  at  which  this  change  of 
property  takes  place,  whether  on  the  capture  or  on 
the  perrioctation,  or  cm  the  carrying  t»/ro  pr&sidia, 
of  the  prize ;  it  is  universally  allowed,  that  at  all  events, 
a  sentence  of  condemnation  completely  extinguishes 
the  title  of  the  original  proprietor,  and  transfers  a 
rightful  title  to  the  captors  or  their  sovereign.  It 
would  follow,  of  course,  that  property  recaptured 
from  an  enemy  after  condemnation  would,  by  the  law 
of  nations,  be  lawful  prize  of  war,  in  whomsoever  the 
antecedent  title  might  have  vested. 

It  is  supposed,  however,  that  the  provisions  of  the 
salvage  act  of  1800,  ch.  14,  are  materially  changed, 
in  cases  of  captures  by  private  armed  ships,  by  the 
fifth  section  of  the  prize  act  of  the  26th  of  June,  1812, 
ch.  107.  That  section  declares,  "  that  all  vessels, 
goods,  and  effects,  the  property  of  any  citizen  of  die 
United  States,  or  of  persons  resident  within  and  un- 
der the  protection  of  the  United  States,  or  of  persons 


OP  THE  UNITED  STATES.  81 

permanently  resident  within,  aad  under  the  protection  i&ia. 
of  any  foreign  prince,  government,  or  state,  in  amity  ^OCj£ 
with  die  United  States,  which  shall  have  been  cap- 
tured by  the  enemy,  and  which  shall  be  recaptured  by 
vessels  commissioned  as  aforesaid,  shall  be  restored  to 
the  lawful  owners  upon  payment  by  them  respectively 
of  a  just  and  reasonable  salvage,  to  be  determined  by 
the  mutual  agreement  of  the  parties  concerned,  or  by 
die  decree  of  any  court  of  competent  jurisdiction,  ac- 
cording to  die  nature  of  each  case,  agreeably  to  the 
provisions  heretofore  established  by  law."  The  argu- 
ment is,  that  as  the  section  directs  all  vessels,  goods, 
and  effects  of  citizens  and  neutrals  recaptured  from 
the  enemy  to  be  restored,  without  any  reference  to 
die  fact,  whether  they  had  been  previously  condemned 
or  not,  it  so  far  qualifies  and  repeals  the  salvage  act 
of  1800 ;  and  that  consistently  with  this  construction, 
the  words  "  agreeably  to  the  provisions  heretofore 
established  by  law,"  may  and  ought  to  be  referred  to 
the  rate  of  salvage  fixed  by  die  act  of  1800,  and  not 
to  the  provisions  of  that  act  generally.  In  support 
of  tins  argument,  it  has  been  urged,  that  upon  any 
other  construction  the  whole  section  becomes  com- 
pletely inoperative,  as  every  case  is  embraced  in  the 
previous  law.  That  congress  may  well  be  presumed 
to  have  intended  to  make  a  discrimination  between 
cases  of  recapture  by  public  and  private  ships  of  war, 
nafavoutable  to  the  latter ;  and  that  congress  may 
have  had  in  view  a  conformity  to  the  British  prize 
cede,  which  since  the  passing  of  the  act  of  1800  had 
been  changed  in  the  manner  now  contended  for  by  the 
claimant* 
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1818.  The  argument  asserted  from  the  British  prize  code, 

Ijf^C*'   certainly,  cannot  be  supported  upon  the  notion  of  any 

supposed  recent  change  in  the  law  relative  to  fecap- 

The  British  tures.     So  early  as  the  reign  of  George  II.  the  jus 

n*£f?  tteto  postliminii  was,  by  statute,  reserved  to  British  sub- 

jut  imtfi'mtHiit  'j 

"tov«««^  jects  upon  all  recaptures  of  their  vessels  and  goods, 
•oijr,  even  af-  by  British  ships,  even  though  a  previous  condemna- 

ter  condemna-      J  *    '  or 

£■•  j^ic£eu  **on  ^ad  passed  upon  them,  with  the  exception  of 
MterfoXptoil  case*  where  such  vessels,  after  capture,  had  been  set 

•hip.  of W.      fort}l  M  ships  of   war       The  statute  of  ^  Ge()    jjj 

ch.  160.  s.  39.  has  no  farther  altered  the  previous 
laws,  than  to  fix  the  salvage  at  uniform  stipulated 
rates,  instead  of  leaving  it  to  depend  upon  the  length 
of  time  the  recaptured  ship  was  in  the  hands  of  the 
enemy.  And  the  terms  of  this  statute,  are  very  dif- 
ferent from  the  language  of  the  fifth  section  of  our 
prize  act  of  1812,  and  expressly  exclude  from  its  ope- 
ration and  benefits  all  neutral  property. 

In  respect  to  the  legislative  intention,  it  is  extremely 
difficult  to  draw  any  conclusion  unfavourable  to  pri- 
vate armed  ships  from  the  language  or  policy  of  the 
prize  act,  or  any  subsequent  act  of  congress  passed 
during  the  war.  The  bounties  held  out  to  these  ves- 
sels, not  only  by  the  prize  act,  but  by  other  auxiliary 
acts,  manifest  a  strong  solicitude  in  the  government 
to  encourage  this  species  of  force.  But  we  sure  not 
at  liberty  to  entertain  any  discussions  in  relation  to 
the  policy  of  the  government,  except  so  far  as  that 
policy  is  brought  judicially  to  our  notice  in  the  posi- 
tive enactments,  and  declared  will  of  the  legislature. 
We  must  interpret,  therefore,  this  clause  of  the  prize 
act  by  the  general  rules  of  construction  applicable  to 
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all  statutes ;  and  in  this  view  we  are  of  opinion  that      lftis. 
the  doctrine  contended  for  by  the  claimant  ought  not   ^TSC*' 

J  °  The  Star* 

to  prevail. 
In  the  first  place,  the  section  in  question  contains  .  The5ths*c- 

*  7  *  tion    of  the 

no  repealing  clause  of  any  of  the  provisions  of  the  {J^  *jfm°r 
salvage  act  of  1800,  and  therefore  the  whole  laws  on  ^Jn^™[j 
this  subject  are  to  be  construed  together,  and  unless  so  ^72 
far  as  there  is  any  repugnancy  between  them,  are  to  hm^im 
be  considered  as  in  full  force.    That  the  section  is  &™\y  af&£>£ 
free  from  all  doubt  in  its  language  need  not  be  assert-  •xvung  uw. 
ed ;  k^t  that  every  portion  of  it  may,  by  fair  rules  of 
interpretation,  be  deemed  merely  affirmative  of  the 
existing  law,  is  with  great  confidence  maintained. 
There  is  no  repugnancy  which  requires  or  even  af- 
fords a  presumption  of  legislative  intent  to  repeal  any 
portion  of  the  salvage  act.     It  is  true  that  the  sec- 
tion declares  that  aU  vessels,  goods,  and  effects  re- 
captured shall  be  restored;  but  to  whom  are  they  to 
be  restored  ?  Certainly,  by  the  very  terms  of  the  act,  to 
the  "  lawful  owners,"  which  to  prevent  the  most  in- 
jurious, and  we  had  almost  said  absurd,  consequences, 
must  mean  the  "  lawful  owners"  at  the  time  of  the 
recapture.    But  the  lawful  owners  of  recaptured  pro- 
perty, which  has  been,  already,  lawfully  condemned,  ^ 
is  not  the  original  proprietor,  but  the  person  who  has 
succeeded  to  that  title  under  the  decree  of  condemna- 
tion.   Suppose  the  property  at  the  time  of  the  cap- 
ture had  belonged  to  one  neutral,  and  after  condem- 
nation had  been  sold  to  another  neutral,  and  then 
captured  and  recaptured  by  the  enemy,  can  there  be 
a  doubt  that  the  latter  is,  to  all  intents  and  purposes, 
the  true  and  lawful  owaer,  and  that  he  may  assert  hit 
ViL.ni.  13 
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1818*  tide  against  the  first  proprietor  ?  Besides,  recapture 
^T^T^  by  force  of  the  term  would  seem  most  properly  ap- 
plied to  cases  where  an  inchoate  title  only  was  vest* 
ed  by  capture.  Can  it  be  said  in  strict  propriety  of 
language,  that  property  captured  from  an  enemy,  which 
at  the  time  is  the  lawful  property  of  an  enemy  pur- 
chaser, is  recaptured  from  his  hands  ?  The  recap- 
ture is  always  supposed  to  be  from  those  who  are  the 
^original  captors,  not  from  persons  who  have,  by  ope- 
ration of  law,  succeeded  to  the  title  acquired  under 
a  decree  of  condemnation. 

The  section,  however,  does  not  stop  here ;  nor  is 
it  necessary  to  rest  its  construction  upon  the  import  of 
a  few  detached  terms.  It  proceeds  to  declare  that  the 
recaptured  property  sh^ll  be  restored  to  the  lawful 
owners  upon  payment  of  a  reasonable  salvage,  "  ac- 
cording to  the  nature  of  each  case,  agreeably  to  the 
provisions  heretofore  established  by  law."  Here  is  a 
direct  and  palpable  reference  to  the  salvage  act,  not 
for  the  purpose  of  repeal,  but  for  the  purpose  of  re- 
cognizing it  as  in  full  force  in  respect  to  all  cases  of 
recapture.  It  is  argued  that  the  reference  is  confined 
to  the  mere  rates  of  salvage  established  by  that  act 
Let  us  see  whether,  consistently  with  any  supposed 
legislative  intention,  or  any  reasonable  principle,  such 
a  construction  can  be  sustained. 

In  the  first  place,  it  would  make  a  discrimination 
between  recaptures  of  property  belonging  to  the 
United  States,  and  property  belonging  to*  neutrals 
and  citizens,  wholly  unaccountable  upon  any  princi- 
ples of  national  policy.  In  case  of  a  previous  con- 
demnation, the  property,  if  belonging  to  citizens  or 
neutrals,  would  be  restored  on  salvage ;  if  belonging 
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to  the  United  States,  it  would  be  wholly  condemned  ui8.  .< 
as  good  prize  of  war.  In  the  next  place,  the  pro-  ^fTC^ 
pert  j  of  neutrals  and  citizens,  if  recaptured  by  public 
ships,  would  be  good  prize ;  but  if  recaptured  by  pri- 
vate armed  shiprf,  would  be  restored  on  salvage.  Yet 
in  respect  to  neutrals  or  citizens,  if  the  intention  was 
to  confer  a  benefit  on  them,  the  reason  would  seem 
equally  to  apply  to  both  cases.  And  if  there  was  a 
policy  in  discouraging  captures  by  privateers,  and  en- 
couraging captures  by  public  ships,  it  is  strange  that 
(he  legislature  should  not,  in  relation  to  captures  not 
within  the  purview  of  this  clause,  have  made  a  similar 
discrimination!  The  reason  would  be  the  same,  and 
jet  io  those  cases  the  salvage  act  uniformly  £ives  a 
higher  rate  of  salvage  to  private  armed  ships:  than  to 
public  ships ;  and  the  prize  acts  superadd  an  exclu- 
sive bounty  on  prisoners  of  war  captured  by  private 
armed  ships,  of  no  inconsiderable  value.  And  whatever 
might  be  the  case  in  relation  to  our  own  citizens,  it  is 
somewhat  singula*  that  the  legislature  should  be  pay- 
ing bounties  out  of  the  treasury  to  encourage  priva- 
teers, when  they  were  in  favous  of  neutrals,  having 
no  legal  title,  taking  from  them  a  lacge  proportion  of 
the  lawful  proceeds  of  prize. 

There  is  yet  another  case  which  affords  a  more    bt  <»Ha*v 
striking  illustration  of  the  difficulties  which  surround  ciprodtj  pn- 

°  vails  upon  the- 

this  construction.  The  salvage  act  of  1 800  declares,  S^^V^ 
that  upon  the  recapture  of  neutral  property  the  rule  **£{£  £<*£ 
of  reciprocity  shall  prevail  If  the  neutral  would  in  ^;Wi?t£r 
the  like  case  restore  on  salvage,  then  the  American 
courts  are  to  restore  on  the  same  salvage:  if  other- 
wise, then  they  art  to  condemn.,    If,  therefore,  by 
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i8is.  die  prisie  act  of  1812,  restitution  is  to  be  made  in  all 
Zf?C^  cases  of  recapture  of  neutral  property,  and  yet  in  the 
like  cases  the  neutral  sovereign  would  not  restore,  it 
would  follow  that*  the  restitution  would  be  without 
payment  of  any  salvage,  which  Worild  be  repugnantnot 
only  to  the  intent,  but  to  the  words  both  of  die  salvage 
act  and  the  prize  act  in  any  mode  of  interpretation. 
In  a  recent  case  in  this  court,  (The  Adeline,  9  C  ranch. 
^44.)  condemnation  passed  upon  some  French  pro- 
perty which,  during  the  late  war,  had  been  captured  by 
die  enemy,  and  recaptured  by  an  American  privateer, 
upon  the  ground  that  the  rule  of  reciprocity  establish- 
ed by  the  salvage  act  of  1800,  applied  to  the  case; 
and  as  France  would  deny  restitution,  our  courts  were 
bound  to  apply  the  same  principle  to  her* 

There  does  not,  therefore,  seem  any  solid  reason 
on  which  to  rest  the  construction  contended  for  by 
the  claimant  And  there  are  the  most  weighty  rea- 
sons, founded  upon  public  inconveniency,  upon  na- 
tional law,  and  upon  the  very  terms  of  the  salvage 
and  prize  acts,  for  the  contrary  construction.  In  con- 
sidering the  section  in  question  as  merely  affirmative, 
every  difficulty  vanishes,  and  the  symmetry  of  a  sys- 
tem apparently  built  up  with  great  care  and  cau- 
tion, as  well  as  in  strict  accordance  with  the  received 
principles  of  public  law,  is  maintained  and  enforced: 
But  it  has  been  asked  if  the  section  is  merely  af- 
firmative, what  reason  can  be  assigned  for  its  enact* 
ment?  If  no  satisfactory  answer  could  be  assigned, 
it  would  not  impair  die  force  of  the  preceding  rea- 
soning. It  is  very  common  for  the  legislature  to 
jpake   lavs  ip    affirmance  both  pf  the  oonpaon 
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and  statute  law.  This  very  act  gives  the  district  isis. 
courts  cognizance  of  captures,  and  yet  it  was  clearly  ^!PC^ 
settled  that  the  courts  already  possessed  the  same 
jurisdiction.  Doubts  may  and  often  do  arise  how 
fiur  a  provision  already  in  existence  may  be  applied 
to  cases  contemplated  in  new  statutes.  To  obviate 
such  doubts,  whether  real  or  imaginary,  is  certain- 
ly not  an  irrational  or  unsatisfactory  mode  of  le- 
gislation, and  often  prevents  serious  mischiefs  during 
the  fluctuations  of  professional  opinions,  prior  to  a  le- 
gal adjudication.  It  was  probably  to  obviate  some 
doubt  of  this  sort  that  the  clause  in  question  was  in- 
serted in  the  act.  Nor  is  it  difficult  to  perceive  some 
room  for  subtle  doubt  from  the  generality  of  the  pre- 
ceding (s.  4)  section.  That  section  declares  that  "  all 
captures  end  prizes  of  vessels  and  property  shall  be 
forfeited,"  and  accrue  to  the  owners,  officers,  and 
crew  of  the  capturing  private  armed  ship ;  and  from 
the  generality  of  this  language  it  might  possibly  (we 
do  not  say  upon  any  sound  interpretation)  have,been 
doubted  whether  the  words  "  all  captures"  might  .not 
be  held  to  comprehend  captures  of  neutral  property,, 
which  had  not  yet  been  condemned.  At  all  events 
upon  every  view  of  this  case  the  court  are  of  opinion 
that  the  property  having  been  previously  condemned 
and  title  passed  to  the  enemy,  and,  consistently  with 
the  salvage  and  prize  acts,  must  be  decreed  to  be  good 
prize  of  war. 

Decree  affirmed,  with  costs.* 

«  Vide  ante,  Vol.  II.  Ap-    by  the  salvage  act  of  the  3d  of 
note  I. pp.  40—49.  M    March,  1800,  ch.  168.  therute 
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of  reciprocity,  (or,  as  Sir  Wil- 
liam Scott  calls  it;  amicable  re- 
taliation,) is  the  rale  to  be  ap- 
plied to  cases  of  recaptures  of 
the  property  of  friendly  na- 
tions, it  may  be  useful  U>  state 
the  provisions  contained  in  the 
different  maritime  codes  on  this 
subject,  or  which  have  been 
substituted  in  their  place  by 
treaty. 

The  present  British  law  of 
salvage  is  established  by  the 
act  of  the  43d  Geo.  Hl.ch.  160., 
the  39th  section  of  which  pro- 
vides that,  "  If  any  ship,  or 
vessel,  taken  as  prize,  or  any 
goods  therein,  shall  appear,  in 
the  court  of  admiralty,  to  have 
belonged  to  any  of  his  majes- 
ty's subjects,  which  were  be- 
fore taken  by  any  of  his  ma- 
jesty's enemies,  and  at  any 
time  afterwards  re-taken  by 
any  of  his  majesty's  ships,  or 
any  privateer,  or  other  ship, 
or  vessel,  under  his  majesty's 
protection ;  such  ships,  vessels, 
and  goods,  shall,  in  all  cases, 
(save  as  hereafter  excepted,) 
be  adjudged  to  be  restored, 
and  shall  be  accordingly  re- 
stored, to  such  former  owner, 
or  owners,  he  or  they  paying 
for  salvage,  if  re-taken  by  any 
of  his  majesty's  ships,  one 
eighth  part  of  the  true  value 
thereof,  to  the  flag  officers, 


captains,  &c.  to  be  divided; 
&c.  And  if  retaken  by  any 
privateer,  or  other  ship,  or 
vessel,  one  sixth  part  of  the 
true  value  of  such  ships  and 
goods  to  be  paid  to  the  owners, 
officers,  and  seamen  of  such  pri- 
vateer, or  other  vessel,  with- 
out any  deduction.  And  if  re* 
taken  by  the  joint  operation  of 
one  or  more  of  his  majesty's 
ships,  and  one  or  more  private 
ships  of  war,  the  judge  of  the 
court  of  admiralty,  or  other- 
court  having  cognizance  there- 
of, shall  order  such  salvage, 
and  in  such  proportions,  to  be 
paid  to  the  captors,  by  the 
owners,  as  he  shall,  under  the 
circumstances  of  the  case, 
deem  fit  and  reasonable.  But, 
if  such  recaptured  ship,  or 
vessel,  shall  appear  U>  have 
been  set  forth  by  the  enemy 
as  a  ship  or  vessel  of  war, 
the  said  ship  or  vessel  shall . 
not  be  restored  to  the  former 
owners ;  hut  shall,  in  all  cases, 
whether  re-taken  by  any  of 
his  majesty's  ships,  or  by  any 
privateer,  be  adjudged  lawful 
prize,  for  the  benefit  of  the 
captors. 

This  rul4,  with  respect  to 
the  property  of  British  sub- 
jects, is  applied  to  recaptures 
of  the  property  of  nations  in 
amity  with  Great  Britain*  until 
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it  appears  that  they  act  to-  tared  by  a  privateer,  she  is        ism. 
wards  British  property  on  a  good  prize  to  the  re-captor ;     v^v^aw 
leas  liberal  principle  ;  in  such  bat  if  re-taken  before  twenty-    Tht  SUr- 
case  it  adopts  their  role,  and  fpar  hoars  have  elapsed,  she 
restores,  at  the  same  rate  of  is  restored  to  the  owner,  with 
salvage,  or  condemns,  under  the  cargo,  upon  the  payment 
the   same    circumstances    in  of  one  third  the  value  for  sal- 
which  their  own  law  and  prac-  vage,  in  case  of  recapture  by 
tice  restores  or  condemns.  The  a  privateer,  and  one  thirtieth 
Santa  Cruz,  1  Rob.  5.  63.  in  case  of  a  recapture  by  a 
By  the  most  recent  French  public  ship.  But  in  case  of  re- 
law,  if  a  French  vessel  be  re-  captuYe  by  a  public  ship,  after 
taken  from  the  enemy,  after  twenty-four  hours  possession, 
being  in  his  hands  more  than  she  is  restored  on  a  salvage  of 
twenty-lour  hours,  if  recap-  one  tenth.  1. 

I.  •*  Si  aucna  narire  de  not  sujets  pris  par  noi  ennemis,  a  6(6  entre  leur  mains 
jasqnes  i  ringt-quatre  hemes,  at  aprts,  qu'il  aoit  reams  et  repris  par  aacuns  da 
nosaaviraa  da  guerre  ou  antral  da  dm  sujets,  la  prise  sera  declarfe  bonne :  maia 
si  tedite  reprise  est  fiute  aupararant  les  ringt-quatre  heures,  il  sera  restituS  aree 
•tout  ce  qai  SfoH  dedans,  et  en  aura  toutefois  le  narire  de  guerre  qai  1'aura  recoua 
at mpria, la  tiers."  OjJsiwiob  fHmri HI.  am  MUn,  1684.  art  SI.  "Si  aucan 
natwe  da  noa  sujets  est  repris  sur  nos  ennemis,  aprts  qu'il  aura  denenrS  entre 
fear  mains  pendant  ▼ingt-quetre  heures,  il  sera  restituS  an  propriStaire,  avec 
•sot  ce  qui  emit  dedans  a  la  reserve  do  tiers  qui  sera  donnS  an  narire  qai  an- 
naut  U  rccouaee.*  Orimwmtt  dt  1081,  Uc  a  HL  a  dst Prim,  art  a  "Lea 
tagtranini  coocernant  la  recousse  contmueront  d'Stre  observes  suirant  leur  fcnne 
etteneur ;  eft  consequence,  lorsqoe  les  narires  de  ses  sajats  anront  Ste*  repris  par 
las  cersaires  armes  en  course  contre  les  ennemis  de  l'Stat,  aprts  avoir  ate"  ringt- 
quatre  hauics  en  leur  mains,  ils  tear  appartiendront  en  totalitS ;  amis  dans  le  cas 
eim  lepiise  aara  StS  mite  avant  les  riinrVquatre  heares,  le  droit  de  recousse  na 
seta  que  dm  tiers  de  la  Talenr  du  narire  recous  et  de  sa  cargaison.  En  ce  qui 
coacerae  lea  reprises  fiutes  par  les  vaisseaux,  fregates  ou  outres  bttimens  de  sa 
nrnjeate,  sa  tiers  sera  adjugt  a  son  profit  poor  droit  de  recoosse,  si  elle  est  faite 
dene  lea  vrngt^quatre  heures;  et  apres  ledit  dSlai,  la  reprise  sera  adjugee  en  to- 
ftelieS  4  sninejeste,  sans  que  las  Stats-majors  des  dits  vaisseaux  et  fregates  pau- 
ses* j  rica  prttendre:  se  reservant  sa  majestS  d'accorder  aux  equipages,  one 
gradncatioai  proportionee  a  la  valeur  du  bltiment  et  de  sa  cargaison,  d'apres  les 
caSBMsaetneats  et  fectnrea,  comma  eussi  de  donner  aux  Stats-majors  des  raisseaux 
qai  enroot  mites  les  reprises,  at  qui  anroient  en  soin  de  se  distinguer  par  des  ac- 
tions da  ▼eJeur,  telles  graces  ou  recompenses  que  sa  majestS  avisera  boo  Stre, 
seivmnc  lea  circonstances.n  Qr&mmmu  de  15  Jum,  1779.  u  Lorsqoe  les  batimens 
Frances*  anront  etS  repris  par  les  vaisseaux  de  la  repubuque,  aprts  avoir  etS  24  ^ 

i  pouveir  de  l'ennemi,  las  bntapens  et  leor  cargaisons  appartiendront  an 
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.1818.  Although  the  letter  of  the 

v^vv  ordinances  previous  to  the  re* 
The  Star,  volution,  condemns  »  good 
prize,  French  property  re- 
captured after  heing  twenty- 
four  hours  in  possession  of  the 
enemy,  whether  the  same  he 
retaken  hy  public  or  private 
armed  vessels  ;  yet  it  seems  to 
have  been  the  constant  prac- 
tice in  France  to  restore  such 
property  when  recaptured  by 
the  king's  ships.  Valin  sur 
VOrd.  Liv.  3.  tit.  9.  Des  Pri- 
ses, art*  3.  Traiti  des  Prists. 
ch.  6.  sect.  1.  n.  8.  s.  88.  Po- 
tter. Be  PropriStS.  n.  97. 
Emerigon,  Des  Assurances,  torn. 
1.  p.  497.  The  reservation 
contained  in  the  above  ordi- 
nance of  1779,  made  the  sal- 
vage .  discretionary  in  every 
case,  it  being  regulated  by  the 
king  in  council  according  to  the 
particular  circumstances.  Eme- 
rigon.  lb. 

France  applies  her  own  rule 
to  recaptures  of  the  property 
of  friendly  nations.  Pothier, 
De  PropriitS,  n.  100.  Emeri- 
gon, Des  Assurances,  torn.  1 .  p. 
499.     By  the   Rlglement  of 


the  2  Praireal,  11th  year, 
art  54.  this  relaxation  of  the 
rule  as  to  captures  by  public 
ships,  is  extended  to  allies  ge- 
nerally, so  as  to  grant  them  res- 
titution after  twenty-four  hours 
possession  by  the  enemy  upon 
the  payment  of  a  salvage  of  one 
tenth ;  but  restitution  on  re- 
captures by  public  ships  has 
always  been  made  to  the  sub- 
jects of  Spain  on  account  of 
the  intimate  relation  subsisting 
between  the  two  powers, 
whilst  it  is  refused  even  to  them 
in  recaptures  by  privateers. 
Azuni,  Part  3,  ch.  4.  s.  IK 
BonnemanVs  Translation  of  De 
Habreu,  torn.  2.  p.  83,  84. 

The  French  law,  also,  re- 
stores upon  payment  of  sal-s 
vage,  even  after  twenty-four 
hours  possession  by  the  enemy, 
incases  where  the  enemy  leave 
the  prize  a  derelict,  or  it  re- 
verts to  the  original  proprietor 
in  consequence  of  the  perils  of 
the  seas,  without  a  military  re- 
capture. Ordonnance  de  1681, 
liv.  3.  tit.  9.  Des  Prises,  art.  9. 
Vide  ante,  vol.  IT.  Appen.  p. 
47. 


totalitS  aux  equipages  preneurs;  mais  dans  le  cas  oil  ta  reprise  aura  €t£  faite 
avant  les  vingt-quatre  heures,  le  droit  de  recousse  ne  sera  que  da  tiers  de  la  va- 
leur  du  narire  repris  et  de  aa  cargaison."  Lti  <f  Orioftre,  1793.  By  the  rSglement 
of  the  2d  of  Praireal,  year  11,  art.  54.  the  rate  of  salvage  on  recaptures  by  public 
skips,  before  twenty-four  hours  possession,  was  fixed  at  one  thirtieth. 
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Spain  formerly  adopted  the 
law  of  France,  having  taken 
its  prize  code  from  that  coun- 
try, with  which  it  had  been  so 
long  connected  by  the  closest 
ties  ;  and  in  the  case  of  the 
San  Iago,  (mentioned  in  the 
Santa  Cruz,  1  Rob.  50.)  it  was 
applied  by  the  lords  of  appeal 
upon  the  principle  of  recipro- 
city as  the  rule  in  British  re- 
captures of  Spanish  property. 
But  by  the  Spanish  prize  ordi- 
nance of  the  20th  of  June, 
1801,  art  38,  it  was  modified 
as  to  the  property  of  friends, 
it  being  provided  that  when  it 
appears  that  recaptured  ships 
of  friends  are  not  laden  for  ene- 
my'f  account ',  they  shall  be  re- 
stored, if  recaptured  by  pub- 
lic Teasels,  for  one  eighth,  if 
by  privateers,  for  one  sixth 
salvage  :  provided,  that  the  na- 
tion to  whom  such  property  be- 
longs, has  adopted,  or  agrees 
to  adopt,  a  similar  conduct  to- 
wards Spain.  The  ancient 
rule  is  preserved  as  to  recap- 
tures of  Spanish  property  ;  it 
being  restored  without  salvage 
if  recaptured  by  a  king's  ship, 
before  or  after  twenty-four 
hoars  possession ;  and  if  re- 
captured by  a  privateer  within 
the  twenty-four  hours,  upon 
payment  of  one  half  for  sal- 
vage ;  if  recaptured  after  that 
Vol.  1TK  14 


time  it  is  condemned  to  there- 
captors.  The  Spanish  law 
has  the  same  provisions  with 
the  French  in  cases  of  captur- 
ed property  becoming  derelict, 
or  reverting  to  the  possession 
of  the  former  owners  by  civil 
salvage. 

Portugal  had  adopted  the 
French  and  Spanish  law  in  her 
ordinances  of  1704,  and  of  De- 
cember, 1796.  But,  i^  May, 
1797,  after  the  Santa  Cruz  was 
taken,  and  before  the  judg- 
ment in  that  case,  Portugal 
revoked  her  former  rule  that 
twenty-four  hours  possession 
devested  the  property,  and  al- 
lowed restitution,  on  salvage  of 
one-eighth,  if  the  recapture 
was  by  a  public  ship,  and  one- 
fiflh  if  by  a  privateer.  In  the 
Santa  Cruz  and  its  fellow  cases, 
Sir  W.  Scott  distinguished  be- 
tween recaptures  made  before 
and  since  the  ordinance  of  May, 
1797 ;  condemning  the  former 
where  the  property  had  been 
twenty-four  .  hours  in  the 
enemy's  possession,  and  restor- 
ing the  latter  upon  payment  of 
the  salvage  fixed  by  the  Portu- 
guese ordinances. 

The  ancient  law  of  Holland 
regulated  restitution  on  sal- 
vage at  different  ratep,  accord- 
ing to  the  length  of  time  the 
property  had  been  in  the  ene- 
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my's  possession.     Bynk.  Q.  /. 
Pub.  1.  1.  ck.  5.     But  as  be- 
tween the  United  States  and 
the  Netherlands,  tins  matter  is 
regulated  by  the  convention  of 
1782,  the  first  article  of  which 
provides,  that  recaptured  ves- 
sels of  either  nation,  not  having 
been    twenty-four    hours     in 
possession  of  the  enemy  of  ei- 
ther, shall  be  restored  on  pay- 
ment of  one-third  salvage,  if 
re-captured  by  .  a    privateer. 
By  the  2d  article,  if  the  vessel 
has  been  twenty-four  hours  in 
possession  of  the  enemy,  and 
is  recaptured  by  a  privateer, 
she  shall  be  condemned  to  the 
re -captors.     By  the  3d  article, 
if  the  recapture  \s  made  by  a 
public  ship,  the  property  is  to 
be  restored  on  payment  of  a 
thirtieth  part  for  salvage,   in 
case  it  has  been  twenty-four 
hours  in  possession  of  the  ene- 
my ;  if  longer,  a  tenth  part. 

The  treaties  between  the 
United  States  and  Prussia  of 
1785,  and  1799,  by  which  re- 
captures from  a  common  ene- 
my were  regulated,  have  both 
expired.. 

The  ancient  law  of  Denmark 
condemned  after  twenty-four 
hours  possession  by  the  ene- 
my, and  restored,  if  the  pro- 
perty had  been  a  less  time  in 
tus  possession,  upon  payment 


of  a  moiety  for  salvage.  But 
the  ordinance  of  the  28th  of 
March,  1810,  restored  Danish 
or  allied  property  without  re- 
gard to  the  length  of  time  it 
might  have  been  in  the  ene- 
my's possession,  upon  payment 
of  one-third  for  salvage. 

By  the  ancient  Swedish  or- 
dinances, and  that  of  July,1788, 
it  is  provided,  that  the  rates  of 
salvage  on  Swedish  property 
shall  be  one  half  of  the  value, 
without  regard  to  the  length  of 
time  the  property  may  have 
been  in  the  enemy's  possession. 
The  treaty  between  the  Uni- 
ted States  and  Sweden  of  1783, 
which  has  expired,  contained 
precisely  the  same  stipulations 
on  this  'subject  as  that  with 
the  Netherlands. 

Although  our  salvage  act 
may  not,  perhaps,  extend  to" 
cases  of  recapture  from  pi- 
rates, yet  there  can  be  little 
doubt  that  the  benefit  of  the 
same  equitable  rule  of  reci- 
procity which  is  recognized 
by  the  statute,  and  is  also  a 
principle  of  public  law,  would 
be  imparted  to  such  cases. 
Thus  Valin  is  of  the  opinion 
that  the  property  of  friendly 
nations,  retaken  from  pirates  by 
French  captors,  ought  not  to  be 
restored  to  them  upon  payment 
of  salvage,  if  the  law  of  their 
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own  country  gives  it  wholly 
to  the  re  takers,  otherwise 
there  would  he  a  defect  of  re- 
ciprocity, which  would  offend 
against  that  impartial  justice 
which  is  due  from  one  state  to 
another.  * 

As  a  capture  by  pirates  can- 
not devest  the  title  of  the  origi- 
nal owner  by  any  length  of 
possession,  however  great,  it  is 
obvious  that  the  former  propri- 
etor is  entitled  to  restitution  in 
case  of  recapture  from  them 
by  friendly  powers,  upon  the 
payment  of  a  reasonable  sal- 
vage. But  certain  nations  have 
established  a  different  rule,  at 
least  as  respects  the  property 
of  their  own  subjects,  and  give 
the  whole  property  recaptur- 
ed from  pirates  to  the  re-takers. 
Such  was,  or  is,  the  usage  of 
Holland,  Spain,  and  some  of  the 
Italian  States.  Grolius,  De 
/.  B.ae  P.  L.  3.  ch.  9.  s.  17. 
De  Habreu,  Part  2,  ch.  6. 


But  Grotius  is  of  the  opi- 
nion that  such  a  municipal  re- 
gulation cannot  prevent  fo- 
reigners from  reclaiming  their 
property,  upon  payment  of  a 
reasonable  salvage,  because  by 
the  universal  law  of  nations  the 
property  of  the  original  owner 
is  not  devested  on  a  capture 
by  pirates.     lb. 

And  by  the  9th  article  o£  the 
treaty  of  1795  between  the 
United  States  and  Spain,  the 
latter  has  dispensed  with  her 
peculiar  law  in  this  respect, 
both  parties  having  stipulated 
to  restore  the  property  of  ei- 
ther nation  recaptured  from 
pirates. 

Incase  of  recapture  from  pi- 
rates, the  French  law  restores 
the  property  of  subjects  and 
allies,  (in  which  last  term,  neu- 
trals are  included,)  on  pay- 
me  nt  of  one-third  for  salvage.9 

A  capture  by  a  ciulser  of 
the  Barbary  powers  is  not  a 


1.  **  Me  Jeroit  penser,  que  les  allies  qui  aux  termes  de  notre  article,  ont  droit 
de  rSelamer  leur  effiets  repris  sur  dcs  pirates  par  des  Frangois,  ne  doivent  s'en* 
tendre  que  de  cent  qui  suivent  la  mSme  jurisprudence  que  nous ;  autrement,  it 
aTj  anroit  pa  de  reciprocity :  ce  qui  blesseroit  I'egalitg  de  justice,  que  les  6 tats 
•e  dofoent  les  ans  aux  autre*.    Sur  VOnL  L,  3.  tii.  9.  art.  10.    Traill  des  Prises, 

th.  a  #.  2.  n.  a 

2.  **  Les  navires  et  eflets  de  nos  sujets  ou  allies  repris  sur  les  pirates,  et  r6- 
clam£*  dans  l'an  et  jour  de  la  Declaration  qui  en  aura  %i%  faite  eo  PArairautS, 
seroart  rendu*  aux  proprittaires,  en  payant  le  tiers  de  la  valeur  du  vaisseau,  et  des 
asarchandises  pour  frais  de  recousse.  Ord.  de  1681.  L.  3.  tiL  9.  D  s  Prises, 
art  10. 
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piratical  seizure,  which  will 
have  the  effect  of  invalidating 
the  conversion  of  property  un- 
der it  They  were  formerly 
considered  as  pirates,  but  have 
since  acquired  the  rights  of  le- 
gation and  of  war  in  form. 
Consequently,  recaptures  from 
them  are  to  be  judged  by  the 
same  rule  as  those  from  any 
other  public  enemies.  The 
Helena,  4  Rob.  3.  Sir  L.  Jen- 
kins'*  Works,  Vol  II.  p.  791. 
Bynk.  Q.  /.  Pub.  L.  1.  ch.  17. 
Emtrigon,  Des  Assurances , 
torn.  1.  p.  626.  »  But  the 
law  of  nations,  as  received 
among  the  nations  of  Europe 
and  the  countries  colonized  by 
them,  or  that  portion  of  the 
human  race  denominated  Chris- 
tendom, is  not  to  be  applied  to 
them,  to  the  Turks,  and  other 
Mohammedan  people,  with  the 
same  rigour  and  in  all  the  de- 
tails with  which  it  is  adminis- 
tered among  that  class  of  na- 
tions to  which  it  is  peculiarly 
applicable.  The  Helena,  4  Rob. 
3.  The  Kinders  Kinder,  2 
Rob.SS.  The  Hurtige  Hane,  3 


Rob,  324*    The  Madonna  del 
Burso.  4  Rob.    169.     Ward's 
History  of  the  Law  of  Nations. 
The  same  formalities  in  pro- 
ceeding to  condemn  captured 
property,  are  not  required  in 
order  to  devest  the  title  of  the 
original  owner.    It  is  sufficient, 
if  the  confiscation  takes  place 
in  their  way,  and  according  to 
the  established  custom  of  that 
part  of  the  world.    The  Hele- 
na, 4  Rob.  3.    But  they  are 
held  to  be  bound  to  an  obser- 
vance of  the  law  of  blockade, 
that  being  one  of  the  most  uni- 
versal and  simple  operations 
of  war ;  and  if  a  European  army 
or  fleet  is  blockading  a  town 
or  port,  they  are  not  at  liberty 
to  trade  with  it.     The  Hur- 
tige Hane,  3  Rob.  324*     And, 
though,  in  prize  causes,  an  in- 
dulgence is  granted  to  the  sub- 
jects of  the  Ottoman  empire,* 
which  is  not  allowed  to  any 
foreigners  of  Christendom,  in 
consideration  of  their  peculiar 
situation  and  character,  and  of 
their  not  being  professors  of 
exactly  the  same   law  of  na- 


1.  Depuis  long-temps,  les  moron  antiques  6toientdisparues  des  Bonds  Africsio*. 
Let  Barbaresque!  Stoient  derenus  de  vrais  pirates.  Btgia,  ed  algitri,  infamt 
nidi  H  orjcri,  dit  le  Tasee ;  Jerusalem  delivree,  clumL  15,  sL  21.  Mais  an. 
joordhui  ils  ne  merits  plus  cette  qualification,  parce  que  dans  leur  guerre,  ils  se 
conferment  a  Ponds*  droit  d$s  gens.  Ce  n'est  que  par  rvprSsailles  que  leurs  pri- 
•oaniers  deYiennent  *scla?es  parmi  doss."   UmBrigm,  Joe.  at.  Tern.  1.  j>.  25f. 
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tioos  with  ourselves ;  yet  in 
matters  of  contract  between 
inch  persons,  or  between  them 
and  other  foreigners,  courts  of 
justice  hare  not  thought  them- 
•dyes  at  liberty  tp  act  other- 
wise, than  by  the  general  roles 
tpplicaBle  to  all  forensic  busi- 
sess.  The  Jerusalem,  2  Gal- 
Us.  191—201. 

The  case  of  the  rescue  of 
captured  vessels  and  cargoes 
from  the  enemy,  by  the  insur- 
rection of  the  persons  on  board, 
is  not  provided  for  by  our  sal- 
vage act  or  the  British  statute. 
Nor  is  the  case  of  rescue  men- 
tioned in  the  French  and  other 


continental  ordinances.  Res* 
titution  to  the  original  owner, 
is,  however,  universally  de- 
creed in  such  cases,  without 
regard  to  the  length  of  time  the 
recaptured  property  may'have 
been  in  the  enemy's  posses- 
sion'; and  the  rate  of  salvage 
is  discretionary,  and  depend* 
ant  upon  the  value  of  the  ser- 
vices performed.  The  Two 
Friends,  1  Rob.  271.  The 
Walker,  Stewart,  105.  Po> 
lin,  TraiU  des  Prise*,  ch.  6, 3. 1, 
n.  18.  Bonnemant's  Transla- 
tion of  Dc  Habreu,  torn.  2,  p. 
A.  Emerigpn,  Da  Assuran- 
ces, torn.  1,  p.  505. 
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(COMMOH  LAW.) 

Lanusse  v.  Barker. 


&,  a  merchant  in  New- York,  wrote  to  L.,  a  merchant  in  New-Qr« 
leans,  on  the  9th  of  January,  1806,  mentioning  that  a  ship  belonging 
to  T.  &  Son,  of  Portland,  was  ordered  to  New-Orleans  for  freight, 
aad  requesting  L.  to  procure  a  freight  for  her,  and  purchase  and 
pat  on  board  of  her  foe  hundred  bales  of  cotton  on  the  owners9  ac- 
count ;"  for  the  payment  of  all  shipments  on  owners'  account,  thy 
btife  on  7\  o>  Son,  of  Portland,  or  me,  60  days  sight,  shall  meet  dne 
honour."  On  the  13th  of  February,  B.  again  wrote  to  L.  reiterat- 
ing the  former  request,  and  enclosing  a  letter  from  T.  4t  Son  Jo  L. 
containing:  their  instructions  to  L.  with  whom  they  afterwards  con- 
tinued to  correspond,  adding,  "  thy  WU  en  me  for  (heir  account, 
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]jty0.  for  cotton  they  order  shipped  by  the  Mac  shall  meet  with  doe  ho- 

nour." On  the  24th  of  July,  1806,  B.  again  wrote  L.  on  the  same 
subject,  saying,  "the  owners  wish  her  loaded  on  their  own  account, 
•  for  the  payment  of  which,  thy  bills  on  me  shall  meet  with  due  honour 
at  60  day's  sight."  L.  proceeded  to  purchase  and  ship  the  cotton, 
and  drew  several  bills  on  B.  which  were  paid.  He,  afterwards, 
drew  two  bills  on  T.  &  Son,  payable  in  New-York,  which  were  pro- 
tested for  non-payment,  they  having,  in  the  meantime,  failed ;  and 
about  two  years  afterwards,  drew  bills  on  B.  for  the  balance  due, 
including  the  two  protested  bills,  damages,  and  interest 

Held,  that  the  letters  of  the  13th  of  February,  and  24th  of  July,  con- 
tained no  revocation  of  the  undertaking  in  the  letter  of  the  9th  of 
January ;  that  although  the  ^ills  on  T.  &  Son  were  not  drawn  ac- 
cording to  B.*s  assumption,  this  could  only  affect  the  right  of  L.  to 
recover  the  damages  paid  by  him  on  the  return  of  the  bills,  but  that 
L.  had  still  a  right  to  recover  on  the  original  guaranty  of  the  debt. 

It  was  also  held  that  L.  by  making  his  election  to  draw  upon  T.  &  Son, 
in  the  first  instance,  did  not,  tjpreby,  preclude  himself  from  resorting 
to  B.,  whose  undertaking  Was,  in  effect,  a  promise  to  furnish  the 
funds  necessary  to  carry  into  execution  the  adventure.  Also,  held, 
that  L.  had  a  right  to  recover  from  B.  the  commissions,  disburse- 
ments, and  other  charges  of  the  transaction. 

Where  a  general  authority  is  given  to  draw  bills  from  a  certain  place, 
on  account  of  advances  there  made,  the  undertaking  is  to  replace 
the  money  at  that  place.  In  this  case,  therefore,  the  legal  interest 
at  New-Orleans  was  allowed. 

An  agreement  of  the  parties  entered  on  the  transcript,  stating  the 
amount  of  damages  to  be  adjudged  to  one  of  the  parties  upon  several 
alternatives,  (the  verdict  stating  no  alternative,)  not  regarded  by  this 
court  as  a  part  of  the  record  brought  up  by  the  writ  of  error;  but  a 
venire  de  now  awarded  to  have  the  damages  assessed  by  a  jury  in 
the  court  below. 


Error  to  the  circuit  court  for  the  district  of  New- 
York. 

This  was  an  action  of  assumpsit  brought  in  the 
circuit  court  of  New- York  by  the  plaintiff  in  error, 
against  the  defendant,  to  recover  the  amount  of  600 
bales  of  cotton,  shipped  by  the  plaintiff  from  New- 
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Orleans,  on  account  of  John  Taber  &  Son,  of  Port-      ui*. 
land,  in  the  district  of  Maine,  upon  the  alleged  pro- 


mise of  the  defendant  to  pay  for  the  same,  with  the        r. 
incidental  disbursements  and  expenses. 

At  the  trial  a  verdict  was  taken,  and  judgment 
rendered  thereon  for  the  defendant,  and  the  cause 
was  brought  up  to  this  court  by  writ  of  error. 

On  the  19th  of  December,  1805,  the  defendant, 
a  merchant  in  New-York,  wrote  a  letter  to  the 
plaintiff,  a  merchant  in-  New-Orleans,  containing, 
among  other  things,  the  following  passage : 

"  I  am  loading  the  ship  Mac  for  Jamaica ;  she  be- 
longs to  my  friends j  John  Taber,  fr  Son,  Portland,  ■ 
who,  I  expect,  will  order  her  from  thence  to  New- 
Orleans,  to  thy*  address  for  a  freight,  and  in  that  case, 
if  thee  makes  any  shipments  for  my  account  to  the 
port  where  she  may  be  bound/  give  her  the  prefer- 
ence of  the  freight." 

This  letter  was  received  by  the  plaintiff  on  the  6th 
of  February,  1806. 

On  the  9th  of  January,  1806,  the  defendant  wrote 
to  the  plaintiff  the  following  letter : 

(Original  per  Mac.) 

New-York,  1st  month,  9th,  1806. 

PAUL  LANUSSE,  ESQ. 

a  Esteemed  Friend, 

"This  will  be  handed  you  by  Captain  Robert 
Swaine,  of  the  Portland  ship  Mac,  which  vessel  is 
bound  from  this  to  Jamaica,  and  from  thence  to  New- 
Orleans  in  pursuit  of  freight ;  she  will  be  to  thy  ad- 
dress; she  is  a  good  ship,  between  three  and  four 
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1818.  years  old,  has  an  American  register ;  is  of  an  easy 
draft  of  water,  although  rather  large ;  a  freight  for 
Liverpool  will  be  preferred ;  if  not  to  be  had,  for  such 
other  port  as  thee , thinks  proper,  send  her.  If  no 
freight  offers  for  Europe,  send  her  to  this,  or  some 
neighbouring  port,  with  all  the  freight  that  can  be 
had,  which  I  have  not  any  doubt  will  be  sufficient  t© 
load  her ;  if  thee  can  get  three-fourths  as  much  for 
this  port  as  for  Europe,  I  should  prefer  it ;  if  not,  I 
should  prefer  a  freight  to  Europe.  Immediately  af- 
ter her  arrival,  I  wish  thee  to  commence  loading  her 
on  owners1  account,  who  wish  thee  to  ship  five  hun- 
dred bales  on  their  account,  but  do  not  wish  to  limit 
the  quantity,  a  few  bales  more  or  less  according  as 
freight  offers ;  and  for  the  payment  of  all  shipments  on 
owners'  account,  thy  bills  on  them,  John  Taber  & 
Son,  Portland,  or  me,  at  60  days  sight,  shall  meet  due 
honour ;  all  shipments  on  owner's  account,  if  the  ship 
goes  for  Liverpool,  address  to  Rathbone,  Hughes, 
and  Duncan ;  if  for  London,  Thomas  Mullet  and  Co. ; 
if  Bordeaux,  to  John  Lewis  Brown  &  Co. ;  if 
Nantz  or  Cherbourg,  Preble,  Spear  &  Co. ;  if  An- 
twerp, J.  Ridgway,  M erting  &  Co ;  if  Amsterdam, 
Daniel  Cromeiin  &  Sons.  Captain  Swaine  will 
take  a  sufficiency  of  specie  from  Jamaica  for  ship's 
disbursements ;  please  write  me  often,  and  keep  me 
advised  of  the  state  of  your  market,  &c.  Of  thy 
shipments  by  the  Mac  on  owners'  account,  let  q* 
much  go  on  deck  as  can  be  safely  secured,  and  have 
her  despatched  from  your  port  as  soon  as  possible. 
Thy  esteemed  friend, 

JACOB  BARKER." 
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And  on  the  26th  of  January,  1806,  the  defendant      i8is. 
wrote  the  plaintiff  as  follows: 

"  Since  writing  thee  under  date  of  the  9th  instant, 
I  hare  engaged  for  the  ship  Mac  the  freight  of  eight 
hundred  bales  of  cotton  from  New-Orleans  to  Li- 
verpool, agreeably  to  the  enclosed  copy  of  charter 
party.     I  have,  therefore,  to  request  thy  exertions  in 
despatching  her  for  Liverpool,  filling  her  up  either  on 
freight,  or  owners'  account,  and  particularly  fill  her 
deck  and  quarters  on  owner's  account.    Her  owners 
wish    large    shipments   of   cotton  made  on  their 
account,  which,  if  bills  can  bo  negotiated  on  New- 
York,  I  have  informed  them  thee  would  make :  I, 
however,  am  clearly  of  opinion,  that  it  will  be  more 
for  their  interest  to  have  her  filled  up  on  freight :  on 
this  subject  I   shall  write  thee  again  more  fully. 
Capt  Swaine  will  take  with  him  from  Jamaica, 
eight  thousand  Spanish  dollars,  for  my  private  ac- 
count, which  I  wish  invested  in  cotton."    This  let- 
ter was  written  on  the  same  sheet  of  paper,  and  im- 
mecfiately  following  a  duplicate  of  the  preceding  let- 
ter of  the  9th  of  January,  and  -was  received  by  the 
plaintiff  on  the  18th  of  March,  when  he  wrote  an  an- 
swer, saying,  "  On  my  part,  nothing  shall  be  wanting 
to  satisfy  the  contracting  parties,  when  the  ship  ar- 
rives, and  your  instructions  shall  be  strictly  observed, 
conforming  myself  to  the  latter  you  gave,  and  in  case 
of  necessity,  I  think,  it  will  be  easy  to  place  bills." 
On  the  13th  February,  1806,  the  defendant  wrote  to 
the  plaintiff  as  follows : 

"  Enclosed,  I  hand  thee  a  letter  from  the  owners 
of  drip  Mac,  to  which  I  have  only  to  add,  that  thy 
Vm.  III.  15 
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1818.  bills  on  me  for  their  account  for  the  cotton  they  or- 
der, shipped  by  the  Mac,  shall  meet  due  honour." 

On  the  29th  of  August,  1806,  the  plaintiff  wrote 
the  defendant : 

"  A  few  days  ago  I  was  favoured  with  a  few  lines 
from  Messrs.  John  Taber  &  Son,  importing  that  they 
wrote  to  you,  to  Capt.  Swaine,  and  me,  such  direc- 
tions as  you  might  think  proper,  but  I  have  not  as  yet 
been  favoured  with  any  of  yours.  The  Mac  remains 
precisely  in  the  same  situation.  4250  dollars  demur- 
rage, have  been  paid  on  her  account,  and  I  only  wait 
for  further  information  from  you,  to  act,  in  case  de- 
murrage is  refused." 

On  the  24th  of  July,  1806,  the  defendant  wrote 
the  plaintiff  as  follows: 

"  Relative  to  the  unfortunate  situation  of  the  Mac,  I 

have  to  observe,  that  itshe  remains  at  your  port  idle, 

Fontaine  Maury,  or  his  agent  there,  must  pay  the 

demurrage  every  day,  or  the  master  must  protest,  and 

end  the  charter ;  as  long  as  the  demurrage  is  paid, 

agreeable  to  charter  party,  the  ship  must  wait ;  as 

soon  as  that  is  not  done,  the  captain  or  owners'  agent 

can  end  the  voyage  by  protesting,  and  entitle  the 

owners  to  recover  their  full  freight :  so  that  thee  had 

better  take  the  eight  hundred  bales,  on  account  of 

Fontaine  Maury  at  a  low  rate,  than  to  subject  him  to 

such  a  heavy  loss ;  thee  will  on  receipt  of  this  be 

pleased  to  receive  the  demurrage  daily,  or  end  the 

charter,  and  despatch  her  for  Liverpool  on  owners9 

account,  taking  all  the  freight  that  offers,  and  fill  her 

up  with  as  much  cotton  as.  possible,  [not  less  than 

five  hundred  bales,]  logwood  and  staves,  as  it  will 

not  answer  to  keep  so  valuable  a  ship  there  any  longer, 
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without  earning  something  for  her  owners.  Although  1 818. 
I  say  fill  her  up  with  cotton,  logwood,  and  staves,  on 
owners'  account,  thee  will  please  understand,  that  I 
should  prefer  her  being  despatched  agreeable  to  char- 
ter party;  if  that  cannot  be  done,  I  prefer  her  taking 
freight  for  Liverpool,  excepting  about  five  hundred 
bales,  the  owners  wish  shipped  on  their  account; 
yet  rather  than  have  her  there  idle,  the  owners  wish 
her  loaded  on  their  own  account ;  for  the  payment 
of  which,  thy  bills  on  me  shall  meet  due  honour  at 
60  days  sight,  which  I  presume  thee  can  easily  nego- 
tiate." 

On  the  26th  of  September,  180$,  the  plaintiff 
wrote  the  defendant : 

"  Since  my  respectful  last  of  29th  August,  I  am 
favoured  with  your  much  esteemed  of  24th  July,  the 
contents  of  which  I  have  duly  noticed." 

w  I  have  to  inform  you  of  the  disaster  which  has 
befallen  the  Mac.  On  the  night  of  the  16th  and  1 7th 
inst.  we  experienced  a  most  violent  gale,  which  has 
done  great  injury  to  the  shipping,  and  drove  the  Mae 
from  her  moorings  to  a  considerable  distance  from  the 
town,"  &c.  "  Nor  can  I  flatter  you  of  procuring 
either  freight  for  her,  or  accomplishing  your  order 
before  December,"  &c 

On  the  6th  of  September,  1806,  the  defendant 
wrote  the  plaintiff  as  follows : 

"  Since  I  last  had  this  pleasure,  ordering  a  protest 
against  the  charterers  of  the  Mac,  and  that  vessel 
despatched  on  owners'  account  for  Liverpool,  with 
staves,  logwood,  and  cotton,  I  have  not  received  any 
of  thy  acceptable  communications.    I  now  confirm 
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1818.  that  order,  and  request,  if  a  full  cargo  be  not  engaged 
for  the  Mac,  on  receipt  of  this,  that  you  ship  two 
hundred  bales  of  cotton  for  my  account,  to  the  ad- 
dress of  Martin,  Hope  &  Thornley,  and  thy  bills  on 
me,  at  60  days  sight,  shall  meet  due  honour  for  the 
•same.  On  receipt  of  this,  lose  no  time  in  purchasing 
the  two  hundred  bales,  and  what  may  be  yet  wanted 
for  the  ship  on  owners'  account,  as  a  very  considera- 
ble rise  has  taken  place  in  that  article  at  Liverpool ; 
therefore,  thee  will  not  lose  any  time  in  making  the 
purchase.'*  •    , 

On  the  10th  of  October,  1806,  the  defendant  wrote 
the  plaintiff: 

"By  thy  letter  of  the  29th  of  August,  to  John 
Taber  &  Son,  I  observe  thee  had  an  idea  of  send- 
ing the  Mac  here,  if  a  freight  did  not  soon  offer^ 
which  I  think  thee  would  not  (on  reflection)  do,  if 
a  freight  from  this  port  did  not  offer,  as  she  had 
much  better  remain  at  New-Orleans  than  be  sent 
here  in  ballast.  Therefore  request,  if  she  is  not  des- 
patched agreeable  to  charter  party,  that  she  remain 
at  your  port  until  a  freight  can  be  obtained  for  hep, 
with  what  thee  can  ship  on  owners'  account.  They 
wish  at  least  five  hundred  bales  of  cotton.  I  hope 
thee  did  not  ship  logwood,  as  I  find  that  article  will 
not  pay  any  freight;  therefore,  if  thee  has  not  made 
a  shipment  of  that  article,  please  omit  it  Thee 
must,  of  course,  keep  the  ship  as  long  as  demurrage 
is  paid." 

On  the  26th  of  November,  1806,  the  defendant 
wrote  the  plaintiff: 
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a  ]  wi8|ft  ^  $fac  g^  0gp  ^  ^q  as  possible,  1818. 
and  prepared  for  a  voyage ;  when  I  wish  five  hun- 
dred bales  of  cotton  shipped,  on  account  of  her 
owners,  for  Liverpool,  and  the  ship  filled  up  with 
freight  goods*  even  at  a  low  rate :  if  freight  should 
be  scarce,  and  thee  can  purchase  good  flour  at  about 
four  and  a  half  dollars  per  barrel,  thee  will  please 
ship  from  five  hundred  to  one  thousand  barrels,  on 
account  of  the  owners  of  the  Mac,  and  on  thy  making 
say  purchases  for  those  objects,  inform  Rathbone, 
Hughes  &  Duncan,  Liverpool,  by  letter  duplicate 
sod  triplicate,  requesting  them  to  have  the  full 
amount  of  thy  shipment  on  owners'  account  insured, 
slating  particularly  when  thee  expects  the  ship  to 
leave  New-Orleans,  &c,  &c  If  cotton  falls  to  twen- 
ty cents,  please  ship  five  hundred  bales  of  cotton  for 
my  account,  by  the  Mac,  consigned  to  Martin,  Hope 
k  Thornley,  drawing  on  me  at  sixty  days  for  the 
same.  I  do  not  wish  a  bale  shipped  at  a  higher  price 
than  twenty  cents,  and  1  hope  thee  will  engage  the 
freight  as  low  as  \±d.  My  only  reason  for  ordering 
k  in  die  Mac  is  to  assist  her  owners ;  therefore,  if  a 
foil  charter  offers  for  her,  or  if  any  thing  should  pre- 
vent her  going,  thee  will  ship  five  hundred  bales  by 
some  other  good  vessel,  or  vessels." 

Ob  the  29th  of  December,  1806,  the  defendant 
wrote  the  plaintiff : 

"  I  am  favoured  with  thy  letter  of  the  7th,  by  which 
I  am  pleased  to  observe  the  Mac  was  off,  and  likely 
to  be  despatched  for  Liverpool  Her  owners  are  de- 
sirous that  she  be  despatched  for  that  place  without 
delay,  as  I  mentioned  to  thee  in  my  last  letter  on  the 
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1816.      subject  of  the  Mac's  business.    If  thee  has  contract* 
Y^^   ed  for  the  cotton,  or  any  part  thereof,  that  I  ordered, 


V* 

Barker, 


let  all  that  has  been  contractedfor  be  shipped  according 
to  my  last  request,  but  do  not  purchase  a  bale,  for  my 
account,  after  this  letter  reaches  thee,  above  sixteen 
cents,  as  that  article  has  become  very  dull  at  Liver- 
pool, and  likely  to  be  low,  in  consequence  of  the  suc- 
cess of  the  French  army  on  the  continent     If  thee 
ran  purchase  at  or  under  sixteen  cents,  before  May, 
thee  may  purchase  and  ship  such  part  of  the  five 
hundred  bales  as  has  not  been  purchased  before  this 
letter  reaches  thee." 

On  the  22d  of  January,  1807,  the  plaintiff  wrote 
the  defendant  as  follows: 

"  I  have  now  commenced  the  purchase  of  cotton 
for  account  of  Messrs.  John  Taber  &  Son,  and  have 
paid  hitherto  twenty-two  cents  cash,  at  which  price 
seventy-two  bides  were  ready  to  be  shipped,  as  I  ex- 
pect to  find  an  opportunity  of  placing  my  bills  upon 
you.     I  shall  complete  the  purchase  of  500  bales, 
whiGh  will  be  necessary,  in  order  to  get  a  full*  freight," 
&c.  "  I  have  now  to  inform  you,  that  I  have  drawn 
on  you,  under  date  of  the  15th  of  January,  for  1 ,806 
dollars.   Say  eighteen  hundred  dollars,  payable  sixty 
days  after  sight,  to  the  order  of  Mr.  A.  Brasier,  in 
Philadelphia,  which  draft  goes  on  account  of  the  72 
bales  of  cotton  already  purchased,  and  request  you  to 
honour  the  same." 

And  on  the  same  day  he  wrote  the  defendant : 

"  The  present  merely  serves  to  inform  you,  that  I 
have  this  day  valued  upon  you, 
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$3011  23  sixty  days  after  sight,  and  refer  to 
my  letter  of  this  day." 

On  the  13th  of  February,  1807,  he  wrote  the  de- 
fendant: 

"  I  have  engaged  150  bales  for  account  of  Messrs. 
John  Taber  &  Son,  at  market  price,  which  I  expect 
in  town  in  a  few  days,  when  I  shall  without  delay 
ship  the  same  on  board  the  Mac,  making  the  220 
bales  in  all.  This  commencement,  I  hope,  will  en- 
courage shippers  to  give  us  some  freight;  at  all 
e?ents,  I  shall  keep  you  duly  advised  of  my  proceed- 
ings. Under  date  of  the  6th  inst  I  took  the  liberty  * 
of  valuing  upon  you  301  dollars  22$.  cents  sixty  days 
after  sight,  to  the  order  of  Jacob  D.  Stagg;  on  the 
12th  inst  573  dollars,  to  the  order  of  Samuel  Lord, 
and  shall  continue  drawing  as  opportunity  offers." 

On  the  16th  of  the  same  month  he  wrote  the  de- 
fendant: 

"  The  present  merely  serves  to  inform  you,  t,hat  I 
have  this  day  valued  upon  you  600  dollars.  Say  six 
hundred  dollars  to  the  order  of  Benjamin  Labarte, 
sixty  days  after  sight,  and  request  you  to  honour  the 
same,  and  place  to  account  of  J.  T.  &  S." 

On'  the  20th  of  February,  1807,  the  defendant 
wrote  the  plaintiff: 
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1818.  "  I  am  in  daily  expectation  of  hearing  of  the  Mac's 

progressing  for  Liverpool.  Before  this  readies  thee, 
I  hope  she  will  have  sailed;  if  not,  please  lose  no 
time  in  despatching  her.  That  thee  may  be  fully 
acquainted  with  the  wishes  of  her  owners,  I  annex  a 
copy  of  the  last  letter  I  have  received  from  them, 
and  request  thee  to  comply  with  their  wishes  in  every 
particular." 

The  copy  of  the  letter  from  John  Taber  &  Son, 
referred  to  in  this  letter,  is  as  follows : 

"Portland,  2d  mo.  9, 1807. 
"  Jacob  Barker, 

"  By  last  mail  we  received  thy  favour  of  the  3d  iqst 
enclosing  one  from  Captain  Swaine  to  thee.  We 
notice  thy  proposition  for  us  to  give  liberty  for  the 
Mac  to  take  freight  for  any  port  in  Europe,  hut  as 
we  have  got  her  and  her  freight  insured  in  Liver- 
pool, at  and  from  New-Orleans  to  that  port,  we  wish 
to  have  her  go  there,  even  if  we  load  on  owners'  ac* 
count.  We  are  well  satisfied  that  Lanusse  hath  not  jet 
loaded  her,  as  we  have  no  doubt  cotton  wiH  be  much 
lower  in  a  short  time.  And  as  we  apprehend  that 
shippers  of  cotton  will  now  turn  their  attention  to 
other  parts  of  Europe,  we  think  the  probability  is, 
that  cotton  will  be  in  demand  in  Liverpool  by  the 
time  the  Mac  will  arrive  there ;  we  likewise  think 
it  will  answer  to  ship  good  flour,  and  probably 
some  good  staves  can  be  purchased :  we  had  rather 
lave  her  loaded  on  our  own  account  with  those  three 
articles,  than  to  take  freight  for  any  other  port,  but 
we  think  there  can  be  no  doubt,  but  that  when  she 
begins  to  load  on  owners'  account,  that  some  consi- 
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deraUe  freight  can  be  obtained.  We  really  wish  thee  1318 
to  write  Lauusse  to  despatch  her,  with  liberty  to 
take  two  thousand  barrels  of  good  fresh  flour,  if  freight 
does  not  offer  sufficient  with  the  five  hundred  bales 
of  cotton  before  ordered,  to  load  her  without  delay ; 
as  we  have  no  doubt  good  flour  will  answer,  and  we 
cannot  think  of  her  being  longer  detained  at  New- 
Orleans. 

We  remain,  thy  assured  friends, 
(Signed)  JOHN  TABER  &  SON." 

And  on  the  3d  of  March,  1807,  the  plaintiff  wrote 
the  defendant: 

u  The  present  merely  serves  to  inform  you,  that  I 
have  this  day  valued  upon  you  10,000  dollars.  Say 
ten  thousand  dollars,  payable  sixty  days  after  sight, 
to  die  order  of  Mr.  Thomas  Ehnes,  and  request  you 
to  honour  the  same,  and  place  to  account  of  J.  T. 

On  die  6th  of  March,  1807,  he  again  wrote  the 
defendant: 

"  I  refer  to  my  respectful  last  of  13th,  16th,  24th 
tilt  and  3d  inst  the  contents  of  which  I  confirm.  On 
the  16th  I  valued  upon  you  for  600  dollars,  and  on 
die  Sd  inst  for  10,000  dollars,  making  in  all  the  sum 
of  16,361  3f  cents,  on  account  of  the  shipment  per 
Mac,  for  account  of  Messrs.  John  Taber  fc  Son.  I 
have  already  bought  72  bales  at  22  cents,  107  do.  at 
20f  cents,  175  do.  at  20£  cents,  together  354  bales, 
and  30m.  staves,  amounting  to  about  22,000  dollars. 
There  remains  146  bales  more  to  be  purchased,  which 
I  hope  to  get;  the  total  amount,  with  charges  and  com* 

Tot.  111.  16 
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1 8 18.  mission  will  be  about  34,000  dollars—for  which  sum 
I  shall  order  Messrs.  Rathbone,  Hughes  &  Duncan, 
to  get  insurance  effected.  I  shall  continue  to  draw  on 
you  as  occasion  presents." 

On  the  11th  of  March,  1807,  he  wrote  the  defend- 
ant, informing  him  that  he  had  drawn  on  the  defend* 
ant  to  the  order  of  Mr.  F.  Depau,  for  6,000  dollars,* 
and  to  the  order  of  Mr.  J.  P.  Ponton  for  691  dollars 
and  50  cents., 

On  the  15th  of  April,  1807,  the  defendant  wrote 
the  plaintiff: 

"  I  have  this  moment  received  the  unpleasant  in- 
formation of  the  failure  of  John  Taber  &  Son,  there- 
fore beg  the  favour  of  thy  taking  every  precaution  to 
secure  my  claim  on  them  for  the  payment  of  the  cot" 
ton  thee  has  shipped  for  their  account  by  the  Mac. 
If  that  ship  has  not  got  clear  of  your  river,  take  up 
the  bills  of  lading  and  fill  up  new  bills,  consigning 
the  cotton  to  my  order,  forwarding  me  several  of  the 
bills,  and  instruct  Captain  Swaine  to  hold  the  cotton 
until  he  hears  from  me;  and  if  part  of  the  old  set 
have  gone  on,  let  them  go,  but  take  a  new  set,  and 
make  all  the  freight  money  payable  to  my  order,  and 
if  she  has  got  clear  of  the  river,  make  an  arrange* 
ment  with  the  shippers  of  th&  cotton  to  pay  thee  the 
freight  money,  and  give  them  a  receipt  for  it,  for- 
warding that  receipt  to  Liverpool,  but  for  the  con- 
signee to  keep  as  a  secret  that  the  freight  money  has 
been  paid,  until  they  get  all  the  freight  goods." 

And  on  the  16th  of  April,  1807,  die  defendant 
again  wrote  the  plaintiff: 

\ 
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tt  I  have  taken  the  best  counsel,  and  find  the  goods      1818. 
per  ship  Mac  can  be  stopped  for  thy  account  in 
transitu,  and  have  therefore  taken  all  the  steps  in  my 
power  to  have  that  object  effected;  and  shall  succeed 
so  far  as  to  keep  the  property  at  thy  disposal  until 
thy  power  reaches  Martin,  Hope  &  Thornley,  which 
will  enable  them  to  hold  the  property  for  thy  use ; 
therefore  send  the  power  by  the  packet,  and  send  du- 
plicates and  triplicates  by  other  vessels,  and  several 
copies  by  mail  and  packet  to  me  to  be  forwarded ; 
also  draw  on  Rathbone,  Hughes  &  Duncan,  for  the 
whole  amount  of  shipment,  ordering  Martin,  Hope 
&  Thoraley,  to  pay  them  10Q0  pounds  of  the  amount 
drawn  for,  if  they  accept  the  biHs.    Confirm  what  1 
have  written,  copies  of  which  I  enclose  for  thy  go- 
vernment.   Thy  bills  on  me.  will  all  be  protested  for 
non-payment,  that  thee  can  say  thee  has  not  received 
pay  for  the  cotton,  but  shall  endeavour  to  furnish 
money  that  will  prevent  disappointment  to  the.  hold- 
ers.   This,  my  counsel  tells  me,  is  indispensable,  to 
enable  thee  to  benefit  by  transitu,  which  cannot  be 
done  by  any  other  person,  nor  by  thee  after  thee  gets 
pay  for  the  goods  shipped." 

And  en  the  same  day  the  defendant  wrote  to  Mar- 
tin, Hope  and  Thoraley,  of  Liverpool,  as  foHows:— 
"  I  enclose  a  letter  written  as  agent  and  friend  of 
Paul  Lannsse  to  Rathbone,  Hughes  and  Duncan, 
which  yon  will  have  the  goodness  to  hand  them,  and 
sake  a  memorandum  of  the  delivery,  and  endea- 
vour to  make  the  contract  for  Lanusse  as  therein 
mentioned,  and  I  will  .indemnify  you  from  all  loss 
in  90  doing;  if  you  cannot  make  an  absolute  agree- 
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lei*.  mcnt  with  R.  H.  and  D.  to  receive  all  the  property 
Lanusse  has  or  may  ship  by  the  Mac  for  account  of 
Taber  &  Son,  to  he  applied  for  the  payment  of  the 
bilk  Lanusse  has  or  may  draw  on  than,  excepting 
one  thousand  pounds,  and  the  profits  on  the  adventure, 
which  they  may  place  to  the  credit  of  Taber  &  Son, 
if  they  are  so  much  indebted  to  it,  H.  &  D. ;  if  not  so 
much,  then  such  sum  as  may  be  due  them.  Yon  will 
cause  insurance  on  the  cargo  of  ship  Mac  to  th$ 
amount  of  nine  thousand  pounds  sterling,  and  pro- 
ceed as  the  agent  of  Lanusse  to  get  hold  of  the  pro- 
perty ;  you  certainly  can  stop  it  in  transitu." 

On  die  same  day  the  defendant  also  wrote  to 
Rathbone,  Hughes  &  Duncan  : 

"  As  the  agent  of  my  friend  Paul  Lanusse  at  New- 
Orleans,  I  have,  in  consequence  of  the  failure  of  Jpha 
Taber  fc  Son,  to  inform  you,  that  the  goods  he  k 
shipping  on  board  the  Mac,  Captain  Swaine,  have 
not  in  any  part  been  paid  for,  therefore  they  are  to  t^ 
stopped  in  transitu,  for  the  benefit  of  rosy  said  friend 
Paul  Lanusse,  who  is  by  me  represented ;  and  as  his 
agent,  I  charge  you,  on  your  peril,  not  to  accept,  or  in 
any  manner-commit  yourselves  for  said  Taber  &  8on> 
en  account  of  said  shipment,  but  if  you  are  Witting  to 
reeeive  said  consignment,  sell  the  same,  and  apply 
the  whole  proceeds  to  the  payment  of  such  drafts  as 
Lanusse  may  draw  on  you,  which  shall  not  exceed 
the  amount  of  invoice." 

On  the  80th  of  April,  1807,  the  defendant  wro* 
the  plaintiff: 

"I  annex  copy  of  my  last  respects,  and  hove  tow* 
quest,  in  the  most  pointed  manner,  thy  particular  at- 
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tendon  to  my  request  theism.  I  hare  sent  eat  many  J*ie> 
letters  io  hopes  of  meeting  the  Mac;  if  any  of  theak 
met  her  in  the  Mississippi,  Captam  Swum  wiH  ier 
tun  to  New-Orieans  with  all  his  papers  for  thee  to 
alter  the  direction  of  the  goods  shipped  by  that  ves* 
selfor  account  of  Taber  &  Son ;  if  not  so  successful 
as  to  meet  her,  but  if  any  of  them  meet  her  after  she 
leaves  the  Mississippi,  she  will  stop  at  this  port,  wbsft 
I  irffl  make  the  necessary  alterations ;  but  if  none  of 
«y  letters  meet  her,  my  only  chance  for  securing  my+ 
self  is  by  thy  stopping  the  property  t*  irmsitu.  To 
have  that  done,  thee  most  immediately  send  out  paw* 
eft  to  Liverpool,  therefore  I  beg  thee  to  confirm  all  I 
have  written  to  Martin,  Hope  &  Thortilej." 

On  the  20th  of  May,  1807,  the  plaintiff  wrote  to 
the  defendant: 

"  Your  esteemed  favour  of  the  15th  ultimo  has 
jast  leached  me,  and  with  much  regret  do  I  learn  the 
failure  of  Messrs.  John  Taber  &  Son.  I  hope  that 
yon  will  not  be  a  sufferer,  and  that  you  have  taken 
ttoely  precaution.  Agreeably  to  your  request,  I  have 
written  cm  to  Liverpool,  but  am  afraid  my  letters  will 
come  too  late,  as  the  Mac  sailed  from  the  Balize  on 
the  23d  of  April,  and  as  she  is  a  good  sailer,  will  no 
fori*  hove  discharged  her  cargo  before  the  receipt  of 
my  letter.  For  your  government  I  enclose  you  in- 
*fce  and  bill  of  lading  «f  the  600  bales  cotton  ship- 
ped per  Mac  ;  also,  my  account  current  with  Messrs. 
Jskn  Taber  &  Son,  according  to  which  a  balance  of 
$1261  28},  for  which  amount  I  shall  value  upon  yon 
as  occasion  oilers.  Yon  will,  I  hope,  have  taken  the 
*eees*ary  measures  to  meet  my  drafts  dated  March 
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i8:t.  fifth,  drawn  direct  cm  Messrs.  Taber  &  Son,  in  Port* 
hod,  payable  in  New-York,  of  which  I  advised  you. 
I  am  anxious  to  receive  your  further  communications, 
and  most  sincerely  hope  that  you  have  been  able  to 
cower  your  claim,  and  not  be  a  loser  by  this  unfortu- 
nate accident." 

And  on  the  9th  of  June,  1807,  he  wrote  the  de- 
fendant: 

"I  have  only  time  to  inform  you  of  the  receipt  of 
your  favour  of  16th  and  30th  April,  and  to  assure 
you  that  I  shall  punctually  follow  your  instructions, 
and  lose  no  time  in  forwarding  to  you  and  to  Liver- 
pool all  necessary  papers,  relying  on  your  integrity 
and  honour.  I  feel  no  uneasiness  respecting  my  con- 
cern in  this  unfortunate  ^business,  at  the  same  time  I 
most  sincerely  regret  that  you  should  be  a  sufferer, 
but  hope  things  may  yet  result  favourable." 

On  the  28th  of  August,  1807,  the  plaintiff  wrote 
the  defendant : 

"  The  last  mail  brought  me  the  non-acceptance,  pro- 
test, &c.  of  the  two  bills  of  exchange  drawn  by  me 
on  the  house  of  John  Taber  &  Son,  under  date  of  the 
20th  of  March,  1807,  in  favour  of  Thomas  Ehnes, 
and  endorsed  .by  him  to  Messrs.  Corp,  Effis  and 
Shaw,  each  for  five  thousand  dollars,  making  the  sum 
of  ten  thousand  dollars,  and  which  I  have  been  obli- 
ged here  to  pay  to  Mr.  Elmes,  together  with  ten  per 
cent  damages,  amounting  to  the  further  sum  of  one 
thousand  dollars,  giving  a  total  of  eleven  thousand  dol- 
lars. It  is  unnecessary  for  me  to  dwell  upon  the  se- 
rious inconveniences  which  have  respited  from  this 
circumstance,  or  to  repeat  how  prejudicial  the  whote 
of  the  transaction  with  the  house  of  John  Taber  & 
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Son  has  been  to  my  affairs.  I,  however,  rely  upon'  isia. 
yon  for.  the  payment  of  this  money,  as  it  was  entirely 
upon  your  recommendation,  upon  the  strength  of  your 
assurances  and  the  respectability  of  your  guaranty,  that 
I  was  induced  to  embark  in  this  business,  and  to  pro* 
care  cotton  for  the  cargo  of  the  ship  Mac ;  but  this  sub- 
ject has  already  been  sufficiently  enlarged  upon  in  my 
former  letters  to  you,  and  I  sangmnely  trust  that 
you  will  not  delay  making  the  necessary  arrange- 
ments for  this  reimbursement.  No.  information  has 
as  yet  been  received  by  me  from  Liverpool,  respect- 
ing the  fate  of  the  500  bales  of  cotton  shipped  on 
board  the  Mac  I  feel  anxious  to  know  the  success 
of  the  steps  which  have  been  taken  in  that  quarter. 
I  trust  that  you  will  communicate  to  me  the  earliest 
information  that  you  may  receive  on  this  subject"  . 
.  On  the  30th  of  January,  1806,  John  Taber  & 
Son  wrote  to  the  plaintiff  as  follows : 

"  We  wrote  thee  the  24th  inst  since  which  we 
have  received  ja  letter  from  Jacob  Barker,  informing 
that  he  had  engaged  eight  hundred  bales  of  cotton 
for  the  Mac,  previous  to  her  sailing,  from  New-York, 
from  your  port  to  Liverpool,  which  has  fixed  her  rout; 
as  she  hath  so  much  freight  engaged,  we  flatter  our- 
selves that  she  will  be  filled  up  immediately.  .It  is 
our.  wish  to  have  two  hundred  bales  of  good  cotton 
shipped  on  owners'  account,  and  as  much  more  as 
may  be  necessary  to  make  despatch,  as  we  are  not 
willing  to  have  her  detained  in  your  port  for  freight 
To  reimburse  thyself  for  the  cotton  purchased  on 
owners9  account,  thou  may  draw  bills  at  sixty  days 
sight,  either  on  Jacob  Barker  or  on  us.     If  thou 
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Hit*  <nm  8a0  hitie  cm  Bathbone,  Hughes  fe  Duacaa, 
wrrrdmnts,  at  Liverpool  at  par,  thou  may  on  then, 
talring  care  not  to  send  the  bttb  before  sad 

to  write  en  timely  to  then  to  get  insurance  made  oa 
the  amount  of  property  shipped  on  our  account" 

On  the  27th  of  March,  1806>  thepfcsmtiff  wrote  J, 
TaberfeSon: 

*  Four  modi  respectful  favour  of  the  30th  of  Janu- 
ary last  came  duly  to  hand*   I  observe  what  you  say 
selecting  the  purchase  of  cotton  for  your  account  to 
gp  fay  ship  Mac,  of  which  our  friead,  Jacob  Barker, 
likewise  makes  mention ;  this  ship  has  not  yet  made 
her  appearance,  but  as  soon  as  she  does  you  may  de- 
pend on  my  utmost  exertions  to  fottow  your  orders, 
and  give  the  ship  all  despatch  that  lays  in  my  power. 
Themode  of  reimbursements  for  purchases*  made  here, 
Will  be  by  drawing  on  our  friend  Barker,  agreeable 
to  his  advice,  as  I  think  it  will  be  less  difficult  for  me 
to  place  bills  on  New-York*    Cotton  is  rising,  and 
fetches  now  26  cent*    Notwithstanding,  1  shall  fc^ 
low  your  ordets  with  respect  to  the  Mac,  unless  any 
thing  to  the  contrary  should  teach  me  before  she  ar- 
rives   As  for  drawing  on  Liverpool,,  it  in  altogether 
out  of  my  power,  for  such  biBs  are  seldom  ashed  for 
heit.    I  shall  advise  Messrs.  Itathboae,  Hughes  k 
Duncan,  in  due  ton*,,  to  effect  insurance  on  the  pro- 
perty I  may  ship  on  your  account.     Awaiting  the 
pleasure  of  aanonmsiKg  you  the  Mac's  arrival,  I  con- 
tinue with  respect,"  &c 

On  die  6th  of  June,  1806,  the  plaintiff  wrote  J. 
Tabes  &  Son :  "  Cotton  is  pretty  steady  at  22  cents. 
Should  circumstances  authorize  my  purchasing  for 
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your  account,  I  shall,  in  preference,  value  for  the      isi*. 
amount  on  Mr.  Jacob  Barter.".  lI^T 

On  the  2dth  of  June,  180ft,  John  Taber  &  Soh     ^jT* 
wrote  to  the  plaintiff ; 

u  We  h&ve  toot  beten  favoured  with  any  of  thy 
communications  since  4th  month,  7th;  We  have 
Seen  daily  ekpecting  to  hear  of  oUr  ship  Mac  being 
laden  and  ready  for  sea,  as  we  had  hot  the  teast  idea 
Bet  that  the  eight  hundred  bales  that  Jacob  Barker 
contracted  for  would  beiieady  at  the  timte  agreed  on, 
4ad  expected  thou  Would  have  purchased  a  sufficien- 
cy to  fill  up  on  owners'  account,  provided  freight  did 
hot  oflfer  in  season;  By  last  mail  we  received  a  letter 
ftom  Jacob  Barker,  informing  that  he  feared  the 
contractors  wduld  hot  fturnish  the  eight  hundred  bales, 
and  that  in  cohteauencb  thereof  the  Mac  would  be 
chained  until  further  orders  from  us.  We,  therefore, 
fcave  this  day  wrote  Barker  to  give  thefe  and  Captairi 
Swaine  such  directions  ad  he  may  think  proper.  But 
We  hope  she  Will  be  despatched  for  Liverpool  before 
tiiis  reached  thee,  as  it  is  cttir  wish  to  have  her  gd 
&erfc» 

On  the  15th  of  July,  1806,  John  Taber  &  Soii 
tvrote  the  plaintiff: 

u  Thy  favour  of  the  5th  ultimo  by  mail,  was  this 
ttky  received,  this  contents  noticed,  we  are  very  sorry 
to  find  that  the  Mac  is  so  detained  with  yoti,  we  hav- 
ing flattered  oufselvfes  that  she  wbhld  have  been  at 
Liverpodl  by  this.  We  wrote  thete  27th  ultimo  by 
mail,  dirfecting  thee  to  follow  Jacob  Barker's  instruc- 
tions respecting  the  Mac,  which  we  now  confirm,  and 
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1818.       say  that  we  wish  thee  to  follow  his  instructions  at  all 
times  the  same  as  from  us.9' 

On  the  29th  of  August  the  plaintiff  wrote  J-  Ta- 
ber  &  Son  : 

"  Your  esteemed  favour  of  the  29th  of  June  has 
duly  come  to  hand,  but  I  have  in  vain  expected  fur- 
ther directions  from  Mr,  Barker,  for  the  want  of  which 
I  have  experienced  many  difficulties." 

On  thex25th  of  July,  1806,  J.  Taber  &  Son  again 
wrote  the  plaintiff: 

"  Thy  favour  of  the  13th  ultimo  was  this  day 
handed  us  by  Captain  Webb  of  the  Phoenix.     It  had 
been  broken  open  at  sea  by  an  English  cruiser.    We 
have  not  received  a  copy  of  thy  protest ;  we  should 
like  to  see  it.    We  are  extremely  sorry  that  we  had 
not,  in  the  first  instance,  given  thee  orders  to  have 
laden  our  ship  with  staves,  logwood,  and  cotton,  on 
our  account,  with  what  freight  could  be  obtained ; 
we  should  certainly  have  done  it,  if  we  had  the  least 
idea  that  we  should  have  been  disappointed  of  the 
eight  hundred  bales.     We  have  this  day   received 
letters*  frQm  Jacob  Barker,  informing  he  had  given 
thee  direction  to  load  immediately  as  above ;  hope 
thou  can  make  it  convenient  to  put  a  large  share  of 
cotton  on  board  on  our  account,  as  we  think  that  ar- 
ticle will  pay  much  more  than  staves ;  we  trust  thou 
will  send  to  Jacob  Barker  such  documents  as  will 
enable  him  to  recover  the  freight  and  demurrage." 

And  on  the  30th  July,  1806,  Taber  &  Son  wrote 
die  plaintiff: 

"  We  hope  that  the  Mac  will  sail  for  Liverpool  be- 
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fore  this  reaches  thee,  with  a  cargo  on  owner's  ac-      i8is. 
count,  and  a  large  proportion  of  cotton." 

On  the  16th  of  September,  1806,  the  plaintiff 
wrote  J.  Taber  &  Son : 

"  I  am  successively  favoured  with  your  much  es- 
teemed, of  15th,  25th,  and  30th  of  July,  and  have 
taken  due  notice  of  their  contents.  Mr.  Jacob  Bar- 
ker has  likewise  wrote  me,  and  shall  follow  his  in- 
structions as  far  as  lays  in  my  power.'* 

On  the  3d  of  October,  1806,  Taber  &  Son  wrote 
the  plaintiff: 

"We  observe  that  thotf  had  thoughts  of  send- 
ing the  Mac  to  New-York  after  a  few  weeks,  if  thou 
did  not  receive  further  instructions :  but  we  trust  that 
will  not  be  the  case,  as  we  presume  that  thou  receiv- 
ed Jacob  Barker's  orders  soon  after,  to  load  her  on 
owners' account  for  Liverpool,  except  the  demurrage 
was  continued  to  be  paid.  If  so,  we  are  willing  to 
let  her  lay  until  the  charterers  procure  the  800  bales 
freight.  When  that  is  the  case,  we  presume  thou 
will  not  let  her  be  detained  for  the  remainder  part  of 
the  cargo  to  the  charterer's  damage.  We  renew  our . 
request  for  thee  to  continue  to  follow  Jacob  Barker's 
instructions  from  time  to  time,  respecting  the  Mac, 
the  same  as  from  us.  We  are  well  satisfied  with  thy 
proceedings." 

On  the  12th  of  December,  1806,  the  plaintiff  wrote 
J.  Taber  &  Son,  acknowledging  the  receipt  of  their 
letter  of  the  3d  of  October,  and  saying,  "  I  have  not, 
as  yet,  commenced  the  purchase  of  cotton,  only  small 
parcels  have  as  yet  come  to  hand ;  as  soon  as  I  can 
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1818.       succeed  I  shall  value  upon  Jacob  Barker  for  th$ 
amount/'  &c. 

On  the  9t^  of  November,  1806,  J.  TaJter  «md  Sou 
wrote  the  plaintiff: 

u  We  do  not  pretend  to  giv$  thee  any  positive  order 
respecting  the  Mac,  as  we  have  heretofore  directed 
thee  to  follow  Jacob  Barker's  directions;  but  v?e 
will  give  th$$  ^  sketch  of  our  wishes,  viz.  To  have 
the  Mac  despatched  to  Liverpool,  as  s9on  as  possible, 
with  about  five  hundred  bales  of  cotton  on  pwners* 
account,  and  the  remainder  of  her  cargo  on  freight," 

*  On  t£e  22d  Jaijwiry,  1§07,  th?  plaintiff  wrote  J. 
Tabfr  and  Son: 

"  I  h^ve  written  this  day  to  Mr.  Barker,  Bfid  k$ep, 
him  advised  ?f  the  state,  of  affairs  here.     Upon  his 
remarks  on  th^  subject;  of  demurrage,  I  have  uncon- 
ditionally passed  to  your  account,  the  t#tal  sum  paid; 
in,  and  shall  employ  th$  funds  for  the  expanses  of  the 
ship,  ajad  th{e  surplus  for  the  purchases  of  cotton  £35 
your  account     I  am  happy  to  inform  yoij,  that;  I 
have  already  made  a  commencement:,  aijd  purchased 
72  b^les  at  22  cents,  which  are  now  ready  to  be  ship- 
ped op  board  tljte  Mac.     I  shall,  as  opportunity  offers^ 
(Jraw  upon  Mr.  J.  Barker  for  the  amount,  and  com- 
plete the  500  bales  to  be  shipped  for  ypur  account^ 
which  upjl  be  absolutely  necessary  to  procqr#  a  fillip 
freight 

I  vakied  upon  Mr.  J.  Ba*k^r,  1,800  dollars,  whi^ 
aqm  is  passed  to  your  credit  I  need  not  recommend 
tp  you  to  take  the  necessary  measures,  in  order  to. 
tyave  my  drafts  duly  honoured  by  that  gentleman^ 
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pnthe  13th  of  February,  the  plaintiff  wrote  J.  Taher  isis. 
9&d  Son,  and  after  mentioning  a  farther  purchase  of 
cotton  for  their  account,  he  states :  "  I  add  you  a 
pote  of  my  drafts,  upon  Mr.  J.  Barker,  on  account  of 
this  shipment,  for  your  account,  and  shall  keep  you 
Constantly  advised  of  my  proceedings." 

On  the  frh  of  February,  1807,  Taber  &  Son 
wrote  the  plaintiff: 

"  We  haying  by  last  ro^il  received  account,  that  the 
Mac  had  not  begun  to  take  in  her  cargo  on  New 
Year's  day ;  we  are  well  satisfied  that  thou  had  not 
purchased  cotton  for  us  at  the  high  price  that  we  ud-i 
derstood  it  was  setting  at,,  a$  we  presume  it  will  be 
much  louver  by  the  time  ttiis  reaches  thee.  If  the 
Mac  hath  not  taken  in  any  of  her  cargo  before  thift 
reaches  thee,  we  wiah  thee  t<a  commence  loading  her 
00  owners'  account  immediately;  as  we  have  eve? 
(bond  that  when  our  ship  commenced  loading  oa 
ownera5  account,  that  freight  soon  offered.  Jacob* 
Barker  informed  qs  som^  time  past,  that  he  had  $\\m 
thee  directions  to  ship  five  hundred  bale?  of  cotton 
90  our  account,  and  liberty  to  ship,  sonje  flour,  which, 
w$  think  niay  answer  well,  provided  it  is  good.  U 
freight  cannot  be-  obtained,  to  fill,  her  uj*.  with  the. 
flour  and  CQttoQ  that  Backer  hath  ordered*  wsshoukt 
Kke  to  have  her  filled  up  with  good  staves  or  timber^ 
the  growth  of  your  country ;  but  no  lqpwood  or  ma-, 
topgaaj*  We  much  wisjx  to  have  the  Mac  despatch-, 
ed  for  Liverpool  as  soon  as  may  be." 

On  the  6th  of  March,  1807,  the  plaintiff  wrote  J. 
Taber  &  Son : 

^O^tJh?  1 3t,h  i|Ltiipq^  I  las$had.  the  pleasure  of 
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1816.      addressing  you.    I  have  since  procured  a  full  freight 

for  the  Mac  at  three  cents  per  pound  cotton,  and  she 

will  be  despatched  in  all  this  month  for  Liverpool. 

I  shall  ship  on  board  for  your  account,  five  hundred 

bales  cotton  and  thirty  thousand  staves,  of  which 

you  now  may  get  insurance  effected,  the  amount 

per  invoice  will  be  about  3,400  dollars.     I  have, 

since  my  last,  valued  upon  Mr.  J.  Barker,  for  600 

dollars  and  10,000  dollars,  on  account  of  these  pur* 

chases,  and  shall  continue  to  draw  as  occasion  offers. 

As  soon  as  the  entire  purchase  is  completed,  I  shall 

hand  you  the  invoice  and  account  current,  and  shall 

acquaint  Messrs.  Rathbone,  Hughes,  and  Duncan, 

with  my  proceeding  respecting  the  above  order  for 

insurance,  and  shall  have  early  opportunities  of  giving 

them  timely  information.    I  have  communicated  to 

Mr.  Jacob  Barker  the  present  state  of  affairs." 

And  on  the  20th  of  March,  1807,  the  plaintiff  wrote 

to  J.  Taber  &  Son :  9 

"  The  present  merely  serves  to  inform  you,  that  I 
have  this  day  Valued  upon  you,  payable  in  New- 
York,  the  sum  of  10,000  dollars,  in  two  bills  of  5,000 
dollars  each,  say,  ten  thousand  dollars,  sixty  days 
after  sight,  to  the  order  of  Thomas  Elmes,  Esq. 
which  drafts  go  on  account  of  cotton  purchased  for 
your  account]  and  shipped  on  board  the  ship  Mac. 
It  is  upon  thc^articular  request  of  Mr.  Elmes,  that 
I  have  altered  the  mode 'of  my  drawing  direct  on  Mr. 
Jacob  Barker." 

On  the  17th  of  April,  1807,  the  plaintiff  again, 
wrote  J.  Taber  &  Son : 
"  I  have  now  the  pleasure  of  informing  you  that 
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the  Mac  has  sailed  for  Liverpool)  having  on  board  .  1818. 
500  bales  of  cotton  for  your  own  account,  and  549 
bales  on  freight.  Enclosed,  I  hand  you  invoice  and 
lull  of  lading  of  the  former,  amounting  to  33,098 
dollars  31  cts.  for  which  you  will  please  credit  my 
account.  I  have  engaged  30  m  staves,  but  they  were 
of  inferior  quality,  and  I  preferred  not  shipping  them. 
With  my  next  I  shall  hand  you  account  current,  &c 
Cajpt  Swaine  has  taken  along  with  him  all  the  ne- 
cessary documents  to  recover  from  the  underwriters 
on  the  ship  Mac  ;  the  amount  of  expenses  incurred 
since  the  gale  until  she  was  afloat,  were  3,042  dollars 
25  cis." 

On  the  24th  of  April,  1807,  the  plaintiff  wrote  to 
J.Taber&Son: 

"  I  refer  to  my  respectful  last  of  the  17th  instant, 
and  have  now  the  pleasure  of  handing  you  account 
current  to  this  day,  and  other  papers  respecting  our 
transactions,  agreeable  to  which,  there  is  yet  a  balance 
due  me,  of  1,276  dollars  51 1  cents,  for  which  amount 
I  shall  value  upon  you  as  occasion  may  offer." 

Besides  the  above  correspondence,  the  plaintiff  pro- 
duced in  evidence  an  answer  of  the  defendant  to  a 
bill  of  discovery,  filed  by  the  plaintiff  in  a  suit  for- 
merly depending  in  the  supreme  court  of  the  state  of 
New-York, .  which  was  commenced  in  April,  1810, 
and  discontinued  in  October,  1813 ;  of  which  answer 
the  following  is  an  extract: 

And  this  defendant,  further  answering,  says,  that 
previous  to  the  month  of  May,  1807,  he  had  large 
commercial  dealings  with  the  house  or  firm  of  John 
Taber  &  Son,  of  Portland,  in  the  state  of  Massachu- 
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1818.  setts/  And  that  the  said  firm  or  house  of  John  Ti- 
ber &  Son,  having  failed  prior  to  the  s&id  month  of 
May,  1807,  atfd  at  the  time  of  Such  failure  targdjj 
indebted  to  this  defendant ;  and  this  said  defendant 
visited  Portland  for  the  pUrpose  of  securing  his  de- 
mand against  said  firift  or  house  of  Johft  Taber  & 
Son ;  and  soon  after  his  retufti,  he,  aflbbut  the  1st 
of  May,  1807^  in  conversation  with  t  Gabriel  S; 
Shaw,  of  the  firm  of  Corp,  Ellis  &  Shaw,  merchants, 
residing  in  this  city,  about  the  charter  of  a  ship,  men- 
tioned to  said  Shaw,  that  he,  Barkefr,  had  just  returned 
from  Portland,  where  he  had  been  for  the  p&rjxteeof 
getting  security  from  John  Taber  &  Son,  when  hej 
said  Shaw,  informed  him  that  they  had,  a  few  days 
previously*  sent  bills  drawn  at  New-Orleans  on  said 
Taber  and  Son,  Undfer  cover  to  the  said  Tabersf,  for 
acceptance,  to  the  amount  of  ten  thousand  dollars; 
and  inquired  if  he,  this  defendant,  supposed  they 
xvould,  in  the  deranged  state  of  their  business,  returil 
them  regularly  protested  or  accepted?  From  this 
defendant's  knowledge  of  said  Taber's  business  he 
believed  that  tho&e  bills  were  drawn  in  payment  for 
the  ship  Mac's  cargb ;  this  being  the  only  information 
this  defendant  had  of  any  bills  being  drawn  at  New- 
Orleans  on  said  John  Taber  &  Son,  he  was  induced 
to  accompany  the  said  Gabriel  Shaw  to  his  office,  to 
ascertain  the  particulars;  who,  at  the  instance  of  this 
defendant,  exhibited  to  him  either  a  letter  or  one  of  the 
same  sets  of  bills  by  which  this  defendant  learnt  they 
were  drawn  by  Paul  Lanusse,  at  New-Orleans,  on 
John  Taber  and  Son,  Portland,  in  part  payment  for 
the  cargo  of  the  Mac.    That  this  defendant,  acting 
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from  the  information  so  received,  and  from  no  other  isis. 
information  or  advice  whatever,  and,  also,  from  an  ap- 
prehension that  the  saidjcomplainant,  when  he  should 
hear  of  the  failure  of  the  said  house  of  John  Taber  & 
Son,  would  claim  from  this  defendant  the  amount  for 
which  the  said  bill  or  bills  were  drawn,  and  thereby 
expose  this  defendant  to  an  expensive  course  of  litiga- 
tion in  resisting  the  said  claim,  if  any  should  be  made, 
he,  this  defendant,  wrote  to  the  said  John  Taber  & 
Son  a  letter  on  the  subject  of  the  said  bill  or  bills/ 
and  which  letter,  he  believes,  is  as  follows,  to  wit: 

New-York,5mo.  5th,  1807- 
John  Taber  fr  Son, 

I  am  this  day  advised  of  Paul  Lanusse's  having 
drawn  on  you  to  the  amount  of  ten  thousand  dol- 
lars, which  bills  were  forwarded  to  you  for  accept- 
ance ;  for  the  payment  of  those  drafts  I  am  not  liable, 
as  I  only  promised  to  accept  in  case  of  his  drawing  on 
me.  You,  undoubtedly,  accepted  those  bills ;  if  not, 
and  you  have  them,  be  pleased,  at  all  events,  to  ac- 
cept them,  as  if  they  are  returned  without  acceptance, 
the  charge  will  be,  as  at  first,  for  the  shipment,  for 
which  Lanusse  may  possibly  think  me  answerable, 
but  if  the  bills  are  accepted,  he  can  only  look  to  you. 
The  debt,  as  to  him,  thereby  becomes  of  another  na- 
ture, but  as  to  you  it  is  the  same  thing,  and  cannot 
place  you  in  any  worse  situation.  Therefore,  let 
them  be  accepted,  and  if  you  have  returned  them 
without  acceptance,  authorize  me  to  accept  them  a& 
jrour  agent  to  this  business ;  give  immediate  attention  ' 

Vol.  II r.  la 


Laouste 
Barken 
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i8i«.      as  I  must  not  be  made  answerable  for  diem ;  although 
injured, 

I  am  jet  your  friend, 

JACOB  BARKER. 

And  that  afterwards  this  defendant  wrote  another 
letter  to  the  said  John  Taber  &  Son,  which  he  be- 
lieves is  as  follows : 

New-York,  bmo*  15, 1807. 
John  Taber, 

This  day's  mail  brought  me  thy  letter,  by  which 
I  am  surprised  to  observe  thee  has  refused  compliance 
with  my  request  I  cannot  account  for  the  strange 
advice  your  merchants  gave  respecting  protesting 
those  bills,  I,  however,  admit  that  in  ordinary  cases 
there  would  not  be  much  impropriety  in  protesting 
them,  though  I  could  not  possibly  alter  the  statetof 
your  business,  the  debt  being  indisputable,  their  be- 
ing accepted  only  acknowledged  the  debt  to  be  dute  j 
but  I  must  insist  if  thee  has  any  regard  to  justice, 
that  thee  will,  if  not  returned,  accept  them  for  ac* 
count  of  John  Taber  &  Son ;  if  returned,  authorize 
me  to  accept  them  for  their  account.  I. consider  the 
argument  that  I  expected  to  secure  the  Mac  and  car* 
go,  no  excuse  at  all,  particularly  as  no  attachment 
can  be  made  in  this  state  for  partial  benefit,  all  at- 
tachments must  be  made  for  the  benefit  of  all  the 
creditors-  So  that  if  I  have  property  in  my  hands, 
the  best  possible  step  the  creditors  could  take  would 
be  for  one  of  them  to  attach  it  in  my  hands ;  there- 
fore, must  pointedly  insist  oft  thy  accepting,  or  order- 
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ihg  me  to  accept  those  bills.  As  to  advice  from  thy  1818, 
neighbours,  it  is  one  of  those  simple  cases  that  do 
not  require  advice,  and  I  say  expressly,  when  thee 
considers  my  situation,  thee  cannot  honestly  refuse 
my  request  If  I  was  in  thy  situation,  and  all  the 
world  advised  me  not  to  do  it,  I  should  not  pay  the 
least  respect  to  such  advice,  but  accept  the  bills  with' 
out  a  moment's  hesitation.  If  thou  thinks  Paul  La- 
qusse  will  be  a  more  difficult  creditor  than  I  shall  be, 
thee  will,  under  present  circumstances,  be  mistaken, 
to  where  I  am  thus  forced  into  a  monstrous  loss,  I 
shall  be  very  difficult,  although,  in  common  cases, 
should  be  favourably  disposed. 

Your  friend, 

JACOB  BARKER 

The  plaintiff  further  proved  by  Joseph  Thebaud, 
mi  New-York,  the  plaintiff's  agent,  that  in  the  begin* 
wng  of  October,  1807,  he  received  from  the  plaintiff 
the  following  account,  dated  1st  September,  1807, 
at  New-Orleans,  which  he  showed  to  the  defendant, 
and  demanded  payment  of  the  same,  which  was  rd* 
by  the  defendant : 
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1818. 


Dr.  Mr.  Jacob  Barker  qf  flic*-  York,  for  account  •/  Afosrj.  John,  T*btr  tfSm.of 
Portiand,  in  mxt  current  mth  Paul  Urmst^  Cr. 


1997. 
April  13.  To  amount  of  500 

bales  of  cotton  as 

jfcr  invoice,  433,098  31 

24.  Disbursements  of  •* 

ship  Mac,  as  per 

account,  5043  00 

Mv  commissions  on 

freight  procured  for 

<he  Mac,  &J974  60 

•  5  per  cent  908  73 

Do.   on    demurrage 

collected  $5,150  a 

2 1-2  per  cent  128  75 

My    draft*    of 

March  28  on 

John  Taber  fc 

Son,  favour  of 

Tho.EImes,  $5000  00 
do  5000  00 

Damages  paid, 

10  per  cent'  100800 

— i 1100000 


$50409  48 


To  balance  per  eont    12251 28 


Feb.  8. 
12. 
16. 


137888 
30108 
57308 
60008 
508808 
500088 


1807. 
Jan.  23.  By  my  draft  fav.  Bra- 
Bier,  81808  08 
do  Stephen  Zacharie,    1 100  08 
do  Delarie  &  Canut,      007$ 
do  Jos.  Thebaud, 
do  J.  D.  Stagg, 
do  Samuel  Lord, 
__.   do  B.  Labarte, 
Mar.  a  do  Thomas  Eimes, 
do          do 
10.  do  Francis  Depau, 

do  J.  Paul  Poutx, 
28.  do  Thomas  Eimes, 
do  do 

Demurrage  ship  Mac, 
commencing  5th  June, 
to  the  16th  Sept  betas; 
103  days,  at  $50  per 
day- 
May  2.   1  junk  cable  from  ship 
Mac, 
Balance  due  Paul  La- 
nusse, 


00108 
500008 
500000 


515008 
2524 


1285128 
&50488  48 


Errors  excepted. 

New-Orleans,  1st  September,  1807- 
(Signed)  PAUL  LANUSSE. 


The  plaintiff  further  proved,  that  in  the  suit  first 
above  mentioned,  which  had  been  depending  between 
him  and  the  defendant  in  the  supreme  court  of  the 
state  of  New-York,  the  plaintiff  suffered  a  nonsuit, 
on  the  nineteenth  of  December,  1808,  after  the  judge 
had  charged  the  jury  in  favour  of  the  defendant  And 
the  plaintiff  further  proved,  that  he  did,  on  the  30th 
of  January,  1809,  draw  two  new  sets  of  bills  upon 
the  defendant,  which  were  produced  and  read  in  evi- 
dence by  the  plaintiff's  counsel,  and  are  in  the  words 
and  figures  following : 
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New-  Orleans,  30th  January,  1 809.      wis . 
Exchange  for  dolls.  10056  35  cents. 

Sixty  days  after  sight  of  this  my  second  of  ex- 
change, (first  and  third  of  same  tenor  and  date  not 
peud)  pay  to  Mr.  Jos.  Thebaud,  or  order,  ten  thou- 
sand and  fifty-five  dollars,  thirty-five  cents,  value 
received,  which  place  to  account  of  r 

PAUL  LANUSSE. 
To  Mr.  Jacob  Barker,  merchant.  New-  York. 

New- Orleans,  30th  January,  1809. 
Exchange  for  dolls.  2195  93£  cents. 

Sixty  days  after  sight  of  this  my  second  of  ex- 
change, (first  and  third  of  same  tenor  and  date  not 
paid)  pay  to  Mr.  Jos.  Thebaud,  or  order,  two  thou- 
sand one  hundred  and  ninety-five  dollars,  ninety-three 
and  a  half  cents,  value  received,  which  place  to  ac- 
count of  PAUL  LANUSSE. 
To  Mr.  Jacob  Barker,  merchant.  New-  York. 

That  the  said  bills  were  protested  for  non-accept- 
ance on  the  11th  of  March,  1809,  and  for  non-pay- 
ment on  the  13th  May,  1809.  The  notary  also 
proved;  Aat  at  the  time  of  presenting  the  said  hills, 
he  offered  to  the  defendant  the  account  and  letters 
herein  next  stated,  which  the  defendant  refused  to 
accept,  and  desired  the  notary  to  take  them  away, 
who  refused,  and  threw  them  on  his,  the  defendant's, 
counter.  The  bills  were  accompanied  with  a  letter 
of  advice,  mentioning  that  the  first  bill  was  for  the 
balance  due  for  the  purchase  of  the  500  bales  of 
cotton,  and  the  other  for  disbursements  of  the  ship 
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I8il      Mac,  and  1500  dollars  damages  paid  on  the,  twt 
drafts  of  5000  each  on  Taber  &  Son,  returned  pro- 


*:        tested  for  non-payment 

The  plaintiff  further  proted,  that  all  the  bilk  of  ex* 
change  drawn  by  plaintiff  oa  the  defendant,  and  con* 
tained  in  the  above  account,  amounting  to  23,042  dol- 
lars 96  cents  had  been  paid  by  the  defendant  afte* 
the  same  had  been  protested  for  non-payment,  ex- 
cepting the  last  mentioned  bills  for  5,000  dollars 
each,  drawn  in  favour  of  Thomas  Elmes,  and  for- 
warded as  aforesaid  to  Corp,  Ellis  &  Shaw.  It  was 
also  admitted,  that  the  plaintiff  had  received  no  part 
of  the  freight  of  the  Mac's  cargo,  although  it  is  men* 
tioned  in  a  letter  of  his,  that  he  had  received  th* 
freight  or  a  part  of  it 

The  plaintiff  then  proved,  that  the  ordinary  inte- 
rest of  money  in  New-Orleans  was  ten  per  cent  pet 
anmlm,  and  the  lawful  interest  in  New- York  was 
seven  per  cent 

The  plaintiff  having  made  the  proofs  on  his  part, 
here  rested  his  cause.  Whereupon,  the  defendant 
then  produced  in  evidence  the  following  account,  for* 
warded  to  him  by  the  plaintiff,  in  his  letter  of  the 
20th  of  May,  1807.  V 
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Sr.*««.  /.  Tkber  ifS^in  P*rikmd,ma£*nidc*rmmllk*mdbHmm.  C*         ***** 


1807. 
April  13L  To  amount  of  560 
bales  of  cotton  M 
per  invoice*  £33,098  31 

„  21.  Disboraemeot  of 
ship  Mac,  at  per 
account,  MO  09 1-2 

Mr  commission  on 
freight  procared  for 
the  Mac,  $5,97480 
•  6  percent.  396  79. 

Do.  on  demurrage 
collated,  g5,150  a 
2 1-2  per  cant  av 


1807. 
Jan.  22.  fy  my  draft  &▼.  Brasier,  1 
dp  Stephen  ^ofisgrie,' 
dp  Deiaire  ft  Canut, 


39,469  48  1-2 


19Qp 


25 


do.  Joseph  Thebaic  13ft 

do  Jacob  D.  Stan,  201  21 

<*>  Samuel  JUw),  473 

do  Labarte,  60fr 

do  Francis  Depaik     6000. 
do).  PaulPouU,         09199 
4a  Thames  Elmet,     5000 
do  do  JQ9» 

Demurrage  ofsl|ip  Mac. 
commencing   5tfo   ot 
June  to  16th  Sept  be- 
ing 103  day*  a  *50  515* 
April  24.  Balance  dne  me,  *12ff}  62 1-2 


Feb.  C, 
IX 
16. 

Mar.& 


29 


39,469  48  14 


April  24,    To  balance  per  I 

contra  dwe  me,  1276  42  1-21 

£rrors  and  omissions  excepted*    | 

tf  ev-Orletns,  April  24, 1807. 

(Signed)  PAD  L  LANUS9E. 

■  ■  "  ■   ■*  ^-fci    '  ■  ■*  ■     *  ;  ■  '■       .'       "".■i"  ♦    '  s      ".'  .    ■•'«?  ■'■■ii  ui| 

Dr.     Messrs,  J.  Taber  if  Son,  qf  Portland,  in  account  ntih  fagul  farms**.    Cr. 


1892. 
April  21    To  balance  per 

contra,  $12T6  52 1-2 


1807. 
Maj29L 


1276  52  1-2 


1807. 


May  2.    By  1  Junk  ctble,         25  24 
20.         balance,  1261281-2 


1276  52  !-£ 


To  balance  doe 

a#  1251281-? 

E.&0.  E. 
IfeW-Oriduai,  May  29th,  1807. 

(Signed) 


Jfibr  Ptvl  Lovnuss, 
P.  ft  H.  AMELWtO. 


The  defendant  then  proved,  by  Gabriel  Shaw,  o( 
the  house  of  Corp,  Ellis  &  Shaw,  ef  New- York, 
that  the  two  bills  of  exchange  drawn  by  Paul  La- 
liusse  on  John  Taber  &  Sonr  dated  the  20th  of 
March,  1807,  were  received  by  Corp,  Ellis  &  Shaw, 
from  Thomas  Elmes  of  New-Orleans,  in  whose  fa- 
vour they  were  drawn,  about  the  27th  or  28th  day  of 
April  in  the  same  year,  and  were  immediately  for- 
warded by  him  to  John  Taber  &  Son,  of  Portland, 
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1818.      for  acceptance ;  that  they  were  protested  on  the  30th 
of  the  same  month  at  Portland,  for  non-acceptance, 
and  were  received  by  the  witness  with  the  protests 
about  the  5th  or  6th  of  May,  about  which  day,  and 
after  the  receipt  of  the  said  bills,  he  either  met  the 
defendant  in  the  street,  or  called  at  his  house,  but 
which  he  cannot  recollect,  and  showed  him,  he  be- 
lieved, the  said  bills  and  protest,  having  understood 
the  said  defendant  had,  in  some  way,  some  concern  in 
the  business.  That  the  said  bills  at  maturity  were  pro- 
tested in  New- York,  for  non-payment,  and  were  af- 
terwards remitted  to  the  said  Thomas  Elmes  at  New- 
Orleans.    From  the  protest  it  appeared  that  the  twe ' 
bills  of  $5,000  each,  were  protested  for  non-pay- 
ment on  the  2d  day  of  July,  1807,  in  New-York,  and 
that  the  limited  time  mentioned  in  the  said  bills  with 
the  days  of  grace,  Were  then  expired,  since  the  bills 
were  protested  for  non-acceptance  in  Portland. 

The  defendant  then  rested  his  cause;  upon  which 
the  plaintiff  claimed  a  verdict  for  th?  sum  of 
$17,908  02,  if  the  court  and  jury  were  of  opinion 
that  interest  was  allowable  at  the  rate  of  ten  per  cent ; 
but  if  they  were  of  opinion  that  interest  at  the  rate  of 
seven  per  cent  only  was  allowable,  then  the  plaintiff 
claimed  a  verdict  for  the  sum  of  $15,910  94;  and 
the  plaintiff  exhibited  the  following  statement,  show- 
ing the  manner  in  which  the  said  several  sums  were 
calculated,  viz. 

Ut        1807. 

April  la    To  anumnt  of  HObalestf  cotton,  m  per  invoice,  g33,098  31 

24.    TocU»burtemeot«for8hipfwithcommis«<)iwat5percent.       £,943  60 

To  commissions  on  freight,  £5074  60,  at  5  per  cent.  298  73 

To   do.       on  demurrage  collected,  g51j0,  at  2 1-2  per  cent      128  7;> 

39,469  39 
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&-  18«. 

By  bills  paid, 223,042  98 

By  demurrage  received,      ....         5,150  00 

By  one  junk  cable, 25  24 

28,218  20 


£11,201  10 


To  interest  on  gll£51  19,  from  13th  of  May,  1809,  (proteit 
of  new  bills,)  to  13th  o£  April,  1815,  (day  of  verdict,)  at 
10  per  cent— 6  years  II  months,  6856  83 

17008  02 
M.         To  amount  of  damages  as  above,  11,2*1  10 

To  interest  en  the  above  stun  of  $11,251 10,  for 
the  same  period,  at  7  percent.  4^50  7S 

415010  04 

The  plaintiff  then  prayed  the  judge  of  the  circuit 

court  to  charge  and  deliver  his  opinion  to  the  jury, 

that  the  plaintiff  was  entitled  to  the  aforesaid  sum  of 
17,908  dollars  and  2  cents,  if  the  interest  was  to  be 

calculated  at  the  rate  of  10  per  cent,  or  to  the  sum  of 
15,910  dollars  and  94  cents,  if  the  interest  was  to  be 
calculated  at  the  rate  of  seven  per  cent.    The  de- 
fendant insisted  that  the  plaintiff  was  not  entitled  to 
any  damages ;  and  the  judge  so  charged  the  jury, 
pro  forma.    A  verdict  was  thereupon  taken  for  the 
defendant,  and  a  bill  of  exceptions  tendered.    An 
agreement  was  entered  into  by  the  counsel  for  both 
parties,  that  the  cause  should  be  carried  to  the  su- 
preme court  by  writ  of  error,  and  that  if  the  supreme 
court  ^hould  be  of  opinion  that  the  plaintiff  was  en- 
titled to  a  judgment  for  the  principal  sum  of  11,251 
dollars  and  19  cents  with  interest  at  the  rate  of  10 
per  cent.,  then  the  judgment  should  be  rendered  for 
the  sum  of  17,908  dollars  and  2  cents,  with  costs. 
Or  if  the  court  should  be  of  opinion  that  he  was  en-, 
titled  to  interest  at  the  rate  of  7  per  cent,  only,  that 
Vox.  III.  19 
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18!*.  judgment  should-  be  rendered  for  the  sum  of  15,910 
dollars  and  94  cents  with  costs :  or  if  the  court  should 
be  of  opinion  that  any  other  sum,  different  from  either 
of  the  above  sums,  is  recoverable  by  the  plaintiff,  that 
judgment  should  be  rendered  for  such  other  sum  as  the 
court  might  direct.  But  if  it  should  be  of  opinion  that 
the  plaintiff  is  not  entitled  to  recover  any  damages, 
then  the  judgment  for  the  defendant  should  be  affirmed. 

Fed.  9th.         Mr.  Pendleton,  for  the  plaintiff,  aigued,  that  the 
defendant  was  liable,  both  for  the  bills  drawn  by  the 
plaintiff  on  Taber  &  Son,  and,  also,  for  the  bills 
drawn  in  January,  1809,  on  the  defendant.    That 
the,  original  undertaking  of  the  defendant  Was  a 
guaranty  that  all  bills,  drawn  by  the  plaintiff,  on  ac- 
count of  the  ship  Mac,  should  be  paid,  whether  drawn 
on  the  defendant  or  on  Taber  &  Son.    The  learned 
counsel  entered  into  a  critical  analysis  of  the  opinion 
of  the  supreme  court  of  the  state  of  New-York  in 
.this  cause,*  and  contended,  that  the  rules  for  constru- 
ing contracts  extend  to  all  parties  alike,   whether 
sureties  or  principals :  That  they  must  be  construed 
according  to  the  intention  of  the  parties,  not  accord- 
ing to  the  mere  literal  meaning  of  the  words.     If 
these  are  ambiguous,  the  intention  must  be  ascer- 
tained by  the  context,  by  contemporaneous  declara- 
tions, writings,  and  transactions,  and,  above  all,  by 
the  purposes  and  objects  to  be  answered.    This  prin- 
ciple is  applicable  to  the  undertaking  of  a  surety/ 
It  is  by  no  means  a  well  established  rule  that  the 

a  10  Johns.  R.  525. 

b  Barclay  et  al.  t.  Lucsm,  1  T.  $*  £$1.    Note  «. 
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contract  of  a  surety  is  to  be  construed  more  favoura-      ioib. 
bly  than  that  of  the  principal/    The  law  knows  no 
favourites-    The  obligation  of  the  surety  is  the  in- 
ducement for  the  creditor  to  trust  the  principal,  with 
whose  affairs  and  circumstances  the  surety  is  pre- 
sumed to  be  best  acquainted.      Formerly,  nothing 
could  discharge  this  liability  at  law,  but  performance. 
If  the  creditor  had  discharged  the  principal,  or  ex- 
tended the  time  of  payment  by  a  new  contract  with 
the  principal,  without  the  surety's  consent,  the  surety 
bad  no  remedy.    In  latter  times,  the  courts  of  law 
have  interposed  to  protect  the  surety ;  but  there  is 
much  contrariety  in  the  numerous  cases  that  have 
been  decided,  upon  the  question  what  transaction^ 
between  the  creditor  and  the  principal  shall  discharge 
the  surety.    There  ip  no  doubt  that  an  absolute  di»* 
charge  of  the  principal  will  discharge  the  surety  also. 
But  it  is  contended  that  no  new  contract  or  transac- 
tion  between  the  creditor  and  principal  shall  discharge 
the  surety,  unless  it  deprive  him  of  the  right  he  al» 
ways  possesses  of  placing  himself  in  the  creditor'* 
situation  by  paying  the  debt  according  to  the  original 
contract,  and  thus  getting  into  bis  own  hands  the 
means  of  securing  himself.    This  principle  is  found* 
ed  cm  the  nature  of  the  contract  of  suretyship,  and  is 
supported  by  the  authorities,  except  one  or  two  cases, 
which  k  will  be  found  difficult  to  reconcile  with  prin- 
ciple.*   All- the  cases  decided  in  England  in  favour  , 
of  sureties  have  been  where  the  creditor  has  taken 
away  this  right  by  discharging  the  principal,  or  by 

•  Mam  T.  Prttcbwrd,  13  EaH,  227. 

b  Bishop  r.  Church,  2  Fes.  37L    Waffio£ton  r.  Sparks,  Id.  569. 
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laift.  grrteg  hkn  anew  extended  credit"  Mere  delay  and 
want  of  notice  have  been  uniformly  held  insufficient 
to -discharge  a  surety.*  But  even  if  the  law  were 
otherwise,  there  has  been  no  unnecessary  delay  or 
want  of  notice  in  the  present  case. 

The  Attorney  General,  and  Mr.  Jones,  contra,  con- 
tended, that  the  defendant  was  to  be  considered  in 
the  character  of  a  surety  merely;  that  this  was 
evinced  by  every  part  of  the  correspondence ;  and 
that  consequently  he  was  bound  only  according  to 
the  literal  terms  of  his  contract'  That  by  the  well- 
established  doctrine  of  law  and  equity,  a  different 
rule  was  to  be  applied,  in  the  Construction  of  the  coir- 
tract  of  the  surety,  from  that  which  was  applicable  to 
the  contract  of  the  principal.  In  regard  to  the  principal, 
a  liberal  interpretation  is  to  be  indulged,  to  reach  the 
substance  and  equity  of  the  contract ;  whilst  the  under-1 
taking  of  the  surety  is  to  be  limited  to  its  precise 
terms.  The  reasons  of  this  distinction  are,  that  there 
is  a  valuable  consideration  moving  frota  the  creditor, 
which  creates  an  equitable  obligation,  on  the  part  of 
the  principal,  independent  of  the  express  contract; 
vAilst,  in  respect  to  the  surety,  there  is  nothing  but  his 
etpress  promise,  acceding  to  that  of  the  principal 

a  Nesbitt  r.  Smith,  2  Bro.  CA.  Cot.  579.  Rets  r.  Harrington,  2 
Pirn  Jtm-  $iQ?  &**h  r.  Lew*.  2  Bro.  Ch.  Co*.  I.  Pfafflipt  v. 
AstfingV  2  Taunt  206.    Detain?  ▼*  Norton,  Kirfy,  397. 

ftC&rtiidgeT,  Eale*>  2  Com*  ZL  557.  Peel  r.  Tatfock,  1  Bos.  4> 
Jft*  41ft  Trwft  irrigation  Co.  r.  Hartej,  10  BtmL  34.  War- 
rington ▼.  Turbor,  8  East,  248.  CT&Hy  y.  Spirits,  10  Ea*t>  317* 
Barnard  v.  KortOD,  JHrigr,  133.  Mead*  r.  WDoaal!,  *Bnmt%f\  1». 


V. 
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debtor.    Another  reason  i^  one  of  legal  policy,  to  eft*      wm. 
courage  suretyships  for  the  benefit  of  commerce,  and 
the  exteosipn  of  credit,  and  at  the  same  jtime  to  pro- 
tect the  sureties  by  every  mean*  consistent  with  mor- 
tality.   All  the  eases  at  law  are  consonant  with  this 
distinction/   The  aid  of  the  courts  of  equity  has  beet 
invoked  in  vain  to  effect  a  more  enlarged  construction 
of  the  undertaking  of  sureties.*     Besides,  whatever 
was  the  undertaking  of  the  defendant  in  the  present 
case,  the  plaintiff  considered  the  order  contained  in 
the  letter  of  the  9th  of  January  as  completely  abro- 
gated by  the. letter  of  the  13th  of  February,  after 
which  date  the  principals  step  in,  and  the  plaintiff 
acts  under  their  orders,  and  corresponds  wkh  them 
only*    By  the  last  mentioned  letter,  the  defendant 
promises  to  answer  bills  drawn  on  himself  only, 
which  was  a  new  undertaking,  on  his  part,  under 
which  he  could  not  be  liable  for  bills  drawn  on  Ta- 
ber  fc  Son.    Nor  did  the  plaintiff  give  the  defendant 
any  notice  of  those  bills  being  drawn,  which  omis- 
sion would  alone  be  sufficient  to  discharge  him  from 
his  liability. 

Mr.  D«  B*  Ogden,  in  reply,  insisted,  that  though 
dm  nuiety  could  not  be  made  responsible  beyond  the 
tenor  of  his  engagement,  he  could  not  be  discharged 

«  Locd  Ariiaffeo  r.  lferiok,  t  Smmd.  411.  aid  Serpen*  WiOiaim' 
Mte,  (5.)  p.  4f«.  Wiitfhtr.n<ttMl,3  IKfr.  530.  8>C.2W.BL 
S34.     Mj«tbt.  Edge,  7  T.  JR.  S54.  Baiter  r.  Pfeifcftr,  1  lM&SSft 

Jbp.lt*.   Banal  t.  Clark,  fCtac*,  90. 
»  AfciliiiitnEHfrTTU  Sto^won y.  Field,  SCILC«#.«2.R«tT. 


142  CASBA  IN  THB  SUPREME  COURT 

«*  by  implication^  still  feat  by  studied  ambiguity  of  Unr 
^^  guage  and  artifice  of  conduct.  That  the  great  fun- 
^^  damental  principle,  in  the  interpretation  of  oootraots, 
ip  to  carry  into  eflfect  the  intention  of  the  parties,  and 
that  this  principle  was  peculiarly  applicable  to  com* 
nereiql  contracts*  That  where  there  is  a  doubt 
arising  from  the  ambiguity  of  expressions,  the  acts  of 
the  parties  may  be  resorted  to  as  supplementary  evi- 
dence of  their  intention.  That  even  supposing  there 
had  been  a  revocation,  or  modification  of  the  original 
eontract,  cm  the  part  of  the  defendant,  he  is  still  lia- 
ble under  his  subsequent  undertaking.  No  case  can 
he  found,  where  a  mere  attempt  to  recover  of  the 
principal  will  discharge  the  surety.  All  the  autho- 
rities are  the  .other  way.  The  drawing  the  bills  on 
Taber  &  Son  was  not  a  waiver  of  the  defendant's  lia- 
bility. Nor  was  anyjiotice  to  the  defendant  necessary, 
any  more  than  on  a  bill  of  exchange,  where  the  want 
offends  in  the  drawee's  hands  dispenses  with  the  ne- 
cessity of  notice.  So,  in  this  case,  the  defendant 
having  no  funds  in  the  hands  of  Tabor  &  Son,  notice 
to  him  would  not  have  enabled  him  to  get  into  his 
own  hands  the  means  of  securing  himself. 

Feb.  ink.  ]\jr^  Justice  Johnson  delivered  the  opinion  of  the 
-court.  This  case  comes  up  on  a  bill  of  exceptions*  NThis 
charge  of  the  judge  was  given  pro  forma,  generally 
against  the  plaintiff,  and  the  verdict  conforms  to  it. 
There  fire  many  counts  in  the  declaration,  and  if  on 
any  one  of  those  counts  the  plaintiff  was  entitled  tp 
recover,  the  judgment  below  must  be  reversed. 
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The  first  count  is  on  a  refusal  to  pay  two  sets  of      wis. 
bills  drawn  on  Taber  &  Son  of  Portland,  payable  i* 
New-York*    These  bills  were  duly  protested  and 
returned,  and  the  amount,  with  damages,  refunded 
by  the  plaintiff 

In  defence  to  this  count  it  is  contended:  That  the 
undertaking  of  Barker,  as  expressed  in  bis  letter  of 
the  9th  of  January,  1806,  relates  to  a  different  trans* 
action  from  that  upon  which  this  cotton  was  purchased ; 
that  this  transaction  originated  in  the  letters  of  4hfe 
26th  of  January,  or  24th  of  July,  1606,  or  of  the 
20th  February,  1807,  and  in  neither  of  those  letters 
is  the  undertaking,  on  bills  to  be  drawn  on  Taber  & 
Son,  reiterated :  That  the  letters  alluded  to  contain, 
in  feet,  an  implied  revocation  of  the  undertaking 
in  the  letter  of  the  9th,  of  whith  the  plaintiff  was 
bound  to  take  notice. 

To  the  correctness  of  these  positions,  this  court  JKktKTJf 
cannot  yield  its  assent.    Nothing  could  be  more  in-  hJ£^*£|" 
Consistent  with  that  candour  and  good  faith  winch  2£^Jq,& 
ought  to  mark  the  transactions  of  mercantile  men,  ST^rta? 
than  to  favour  the  revocation  of  an  explicit  contract  t*%f*?  m 
en  the  construction  of  a  correspondence  no  where      """"^ 
avowing  that  object.    It  was  in  the  defendant's  power 
to  have  revoked  his  assumption,  contained  in  the  letter 
of  the  9th,  at  any  time  prior  to  its  execution,  but  it 
was  incumbent  on  him  to  have  done  so  avowedly,  and 
in  language  that  could  not  be  charged  with  equivoca- 
tion.    In  this  case,  We  discover  nothing  from  which 
such  an  intention  can  fairly  be  inferred.    The  whole 
correspondence  refers  to  the  same  subject,  and  has  in 
fiew  the  same  object    The  expediting  of  the  ship 
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1819.      Mac  on  freight,  if  freight  could  be  obtained,  and 
SJT^"W    if  not,  to  be  filled  up,  (at  least  to  the  quantity  of 
v.        cotton  here  purchased,)  on  owners'  account.    This 
er#     agency  the  plaintiff  undertakes  expressly  on  the 
credit  of  Barker,  for  a  house,  with  whose  credit,  ex* 
cept  on  his  introduction,  he  is  unacquainted ;  and 
so  (ai  from  restricting  the  order  contained  in  the  let* 
ter  of  the  9th,  there  is  not  one  from  the  defendant, 
<  in  the  subsequent  correspondence,  that  does  not  en- 
large the  order  as  to  quantity,  upon  the  contingency 
of  the  strip  not  getting  freight 

But,  it  is  contended,  although  the  original  assump- 
tion may  not  have  been  revoked,  it  was  not  complied 
with,  according  to  the  term^  in  which  it  was  express- 
ed, and,  therefore,  was  not  binding  to  the  defendant 
And  on  this  ground,  so  far  as  relates  to  the  bills  in 
this  count,  the  court  is  of  opinion,  that  the  defence 
is  supported  on  legal  principles.    The  assumption  is 
tp  guaranty  bills, "  drawn  on  Taber  &  Son,  Portland, 
or  me,  at  60  days  sight"    These  bills  are  drawn  on 
Taber  &  Son,  Portland,  payable  in  New-York.  Now, 
although  we  cannot  see  why  an  honourable  discharge 
of  his  contract  did  not  prompt  the  defendant  to  ac- 
cept these  bills  for  the  honour  of  the  drawer,  when 
they  were  returned  to  New- York  for  non-acceptance, 
yet,  as  it  is  our  duty  to  construe  the  contracts  of  in- 
dividuals, and  not  to  make  them,  we  are  of  opinion, 
that  these  bills  were  not  drawn  in  conformity  to  the 
assumption  of  the  defendant    Merchants  well  un- 
derstand the  difference  between  drawing  bills  upon  a 
specified  place,  and  drawing  them  upon  one  [dace 
payable  in  another,    We  are  not  to  inquire  into  the 
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reasons  which  govern  them  in  forming  such  contracts,  is  1 8. 
or  competent  to  judge,  whether  any  other  mode  of 
complying  with  a  contract  may  not  be  as  convenient 
to  them,  as  that  which  they  have  consented  to  be  go- 
verned by*  But  it  will  be  perceived,  that  this  opinion  A\ihtn&  the 
can  only  affect  the  right  of  the  plaintiff  to  recover  the  $jus£  w£S 
damages  paid  by  him  on  the  return  of  those  bills,  ^Id^Z  £ 
and  has  no  effect,  in  this  view  of  the  case,  upon  the  sumpum^thls 
plaintiff's  right  to  recover,  upon  the  original  guaranty  f^the"i»- 
of  this  debt,  when  legally  demanded.  wcover&di- 

7  °       J  mngct  paid  by 

It  is,  however,  contended,  that  the  election  to  ^mJ ,ey£ 
draw  in  this  form,  was  conclusive  upon  the  plaintiff,  hadrtiiuright 
and  he  could  not  afterwards  resort  toa  draft  upon  the  de-  iL^Tig&u* 
fendant  himself.   And  this  brings  up  the  question  upon  theadS>u 
the  plaintiff's  right  to  recover  upon  the  second  count 
This  count  is  on  a  refusal  to  pay  a  bill  drawn  on 
Barker  himself,  for  the  exact  balance  of  the  invoice 
of  the  cotton,  after  crediting  the  defendant  with  the 
bills  that  he  had  paid.     This  bill  was  not  negotiated 
and  returned,  but  drawn  in  favour  of  an  agent  of 
the  plaintiff,  and  of  course  no  damages  are  demanded 
on  it. 

The  defence  set  up  to  this  count,  to  wit,  that  the  The  pininiiff, 
plaintiff,  by  making  his  election  to  draw  upon  Taber  eJ^^J^r 
and  Son,  is  thereby  precluded  from  resorting  to  Bar-  fnf°^n^J^ 
ker,  we  think  cannot  be  sustained.  It  is  in  vain  dudcn°hir£df 
that  we  look  for  any  passage  in  the  correspondence  S^hTXfcn* 
that  holds  out  this  idea,  nor  is  there  any  thing  in  the  undertaking0*6 
nature  of  the  transaction  that  will  sanction  this  court  p™iL'toefn£ 
in  attaching  such  a  restriction  to  Barker's  under-  w™***ry  to 
taking.  It  was  in  effect  a  promise  to  furnish  the  J2S5SL, ™* 
funds  necessary  to  carry  into  execution  this  adven- 

Vojl.  III.  20 
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1818.  ture.  Had  it  contained  a  mere  guaranty  of  h*Us  to 
be  drawn  on  Taber  &  Sens,  there  might  .have  beqp 
some  ground  fortius  argument;  but  where  the  defen? 
c)ant  confers  the  right  to  draw  upop  himself,  and,  19 
fact,  clearly  recommends  a  preference  to  such  bills,  bp 
makes  himself  the  paymaster,  and  we  eonaider  it  aft 
original  substantive  undertaking.  In  this  view  of 
the  case,  the  law  quoted  on  the  subject  of  securityship 
undertakings  cannot  be  applicable,  and  we  tipple,  tfcf 
plaintiff  ought  to  recover  on  this  coupt 

There  are  other  items  in  the  plaintiff's  demand,  on 
which,  as  the  case  will  be  sept  back,  it  is  necessary  to 
express  an  opinion.  The  first  is  the  charge  of  about 
1200  dollars  for  services  and  expenses  incident  to 
this  agency ;  the  other  is  the  charge  of  interest 

The  first  of  these  items  we  are  clearly  of  opinion 

the  plaintiff  is  entitled  to,  and  that  it  is  recoverablf 

under  the  counts  for  services  performed,  and  mcpej 

w  her*  a  **•  expended  in  the  discharge  of  this  undertaking.     And 

>!iib  e&omrwI  M  lo  *     secon">  we  are  equally  satisfied  that  late- 

m  a!"o«St,ICo<f  r€st  *s  recoverable  under  the  second  count  in  natty*? 

mad^Tb^an^  of  damages.    But  some  difficulty  has  arisen  on  th$ 

n>pUc«n?theto  question  whether  the  plaintiff  is  entitled  to  recover 

$22!  tUiJ-  the  interest  of  New-Orleans  or  of  New- York.    The 

t«*re»t  of  New-    -"--...  .  , 

foieaHoi«dTa  f°rmer  t*ie  km  °*  excepUons  states  to  be  ten  per  oept.  j 
cm  cm        the  latter  seven  per  cent. 

Where  a  general  authority  is  given  to  draw  bills 
from  a  certain  place,  on  account  of  advances  there 
made,  the  undertaking  is  to  replace  the  money  of 
that  place.  Had  this  bill  on  Barker  b$en  negotiate 
.  and  returned  under  protest,  the  holder  would  havq 
been  entitled  to  demand  Qf  the  drawer  the  interns*  <pf 
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N&w-Orleans,  and  thus,  incidentally  at  least,  the  de-  1818. 
fendaht  wouMi  hare  been  Compelled  to  pay  the  plain- 
tiff that  interest  But  it  may  be  contended  that  as 
the  fetter  of  the  26th  appears  to  restrict  the  order  for 
&is  purchase,  so  ai  to  make  it  depend  on  the  condi- 
tion of  the  practicability  of  negotiating  bills  on 
Netfr-York,  the  undertaking  of  Barker  was  limited 
to  payments  to  be  made  in  New-York.  On  this 
point  the  court  are  of  opinion  that,  even  though 
we  attach  this  condition  to  Barker's  undertaking, 
Ae  liability  to  replace  the  money  at  New-Or- 
leans still  continued;  and  any  necessary  loss  on 
the  bills  on  account  of  the  difference  of  exchange, 
would  have  been  chargeable  to  the  defendant ;  but 
We  think,  farther,  that  the  restrictive  words  in  tlje 
tgBbSt  alluded  to  may  justly  be  considered  as  enlarged 
into  a  general  order  in  his  subsequent  correspond- 
ence. 

The  coart  is  therefore  of  opinion,  that  as  the  mo- 
ney was  advanced  at  New-Orleans,  and  to  be  re- 
pfcrtcetf  at  New-Orleans,  die  plaintiff  may  claim  the 
legal  Interest  at  that  place/ 

This  court  is  of  opinion  that  there  is  error  in 
the  judgment  below,  and  that  it  must  be  reversed. 
But  this  court  can  do  no  more  than  order  a  venire    Agreement 

of  the  parties* 

jkciasdenovo.  £-3  *-; 

An  attempt  has  been  made  to  obtain  from  this  adjSedLSj 
court  a  mandate  to  the  circuit  court,  to  enter  a  judg-  !£*><»  dire- 
st conformity  to  an  agreement  of  parties  en-  Siw  '<fcnow 

,  .  «  •   ,  ,  ,       awarded    to 

on*  the  transcript,  which  states  the  amount  to  be  have  the  dama- 

•  *..-•  1.  .  mages  Mtewe<jl 

to  the  plaintiff  upon  several  alternatives.  b> » jwj- 


BW  W£  aje  of  opinion  that  this  court  can  take  no  no- 
tice of  that  consent    The  verdict  presents  no  alter- 
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native ;  and  the  consent  entered  on  the  transcript  or  on 
the  minutes  of  the  circuit  court,  forms  no  part  of  the 
record  brought  up  by  this  writ  of  error.  Nor  will 
this  court  be  led  into  the  exercise  of  a  power  so  near- 
ly approaching  the  province  of  a  jury  in  assessing 


Judgment  reversed/ 


o  Although  contracts  of  gua- 
ranty sire  very  familiar  in  the 
practice  of  the  commercial 
world,  comparatively  few  cases 
have  been  subjected  to  judicial 
decision  in  the  English  and 
American  tribunals.  It  may 
not,  howevtr,  be  without  use 
to  the  learned  reader,  to  col- 
lect the  principal  adjudications 
on  this  subject,  especially  as 
no  attempt  has  yet  been  made 
to  bring  them  before  the  pub- 
lic in  a  connected  view. 

Contracts  of  guaranty,  like 
all  commercial  contracts,  have 
received  a  liberal  interpreta- 
tion in  furtherance  of  the  in- 
tention of  the  parties.  But  at 
the  same  time,  they  are  not 
extended  beyond  the  obvi- 
ous import  of  the  terms 
in  their  reasonable  interpre- 
tation. Where,  in  a  letter  of 
introduction  of  a  mercantile 
firm,  the  defendants  used  the 
following  terms.—"  We  do 
ourselves    the    pleasure    of 


introducing  them  to  your  cor-, 
respondence,  as   a   house  on 
whose  integrity  and  punctuali- 
ty, the  utmost  dependence  may 
be  placed ;    they   will  write 
you  the  nature  of  their  inten- 
tions, and  you  may  be  assured 
of  their  complying  fully  with 
any  contract  or  engagements 
they  may  enter  into  with  you," 
it  was  held  that  the  letter  did 
not  import  a  guaranty  of  such 
engagements  ;   and  that  parol 
evidence  was  not  admissible  to 
explain  the  terms  60  as  to  af- 
fect their  import,  with  regard 
to    the   supposed    guaranty. 
Russell  v.  Clarke,  3  Doll.  415. 
S.  C.  7  Cranch,  69.  So  where 
B.  wrote  to  C.  "  as  I  under- 
stand Messrs.  A.  &  Co.  have 
given  you  an  order  for  rigging,. 
&c.    which   will   amount     to 
4,000/.  1  can  assure  you,  from 
what  I  know  of  A's  honour 
and  probity,  you  will  be  per- 
fectly safe  in  crediting  them  to 
that  amount;  indeed,  I  have -no 
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<kpec&mtQ  guaranty you  against, 
any  loss,  from  giving  them  this 
crtdit;"  it  was  held  that  the 
writing  did  not  import  a  per- 
fect and  conclusive  guaranty, 
but  only  a  proposition  or  over* 
tore    tending   to  a  guaranty ; 
and  that  to  make  it  a  guaranty, 
B.  ought  to  have  had  notice, 
that  it  was    so  regarded  and 
meant  to  be  accepted,  or  there 
should  have  been  a  subsequent 
consent  on  his  part  to  convert 
it  into  a  conclusive  guaranty. 
M'lver     v.      Richardson,     1 
MauU  and  Selwyny  667.     But 
it  is  said  that  the  words  are  to 
be  taken  as  strongly  against  the 
P*rty  giving  the  guaranty,,  as 
the  sense  of  them  will  admit 
of.    Therefore,  where  the  de- 
fendant wrote  to  the  plaintiff, 
w  I  hereby  promise  to  be  re- 
sponsible to  T.  M.  [the  plain- 
tiff,] for  any  goods  he  hath  or 
may  supply  my  brother  W.  P. 
to  the  amount  of  100/."  it  was 
held  that  this  was  a  standing 
or  continuing  guaranty  to  the 
extent  of  100/.,  which  might 
«t  any  time  become  due,  for 
jfMs  supplied,  until  the  credit 
was  recalled.    At  the  time  the 
latter  was  written,  goods  had 
been  supplied  to  the  amount  of 
INT.,  and  afterwards  another 
parcel  was  defivered,  amount- 
ing together  with  the  former 


to  124/.,  all  which  had  been 
paid  for,  and  the  sum  now  in 
dispute,  (and  which  by  the 
judgment  of  the  court,  the 
plaintiff  recovered,)  was  for  a 
farther  supply  to  W.  P. — Mason 
v.  Pritchard,  2  Camp.  N.  P. 
436.  S.  C.  12  East.  227.  So, 
where  the  defendant  wrote  to 
the  plaintiff,  "  I  have  been  ap- 
plied to  by  my  brother,  W.  W. 
to  be  bound  to  you  for  any., 
debts  he  may  contract,  not  to 
exceed  100/.  (with  you,)  for 
goods  necessary  in  his  business, 
as  a  jeweller ;  I  have  wrote  to 
say  by  this  declaration,  I  con- 
sider myself  bound  to  you  for 
any  debt  he  may  contract  for 
his  business  as  a  jeweller,  not 
exceeding  100/.  after  this  date;" 
Lord  Ellenborough  said,  that 
die  defendant  was  answerable 
for  any  debt  not,  exceeding 
100/.,  which  W.  W.'might/rosn 
time  to  time  contract  with  the 
plaintiff  in  the  way  of  business ; 
that  the  guaranty  was  not  con- 
fined to  one  instance,  but  ap- 
plied to  debts  successively  re- 
newed; and  that  if  a  party 
meant  to  be  a  surety  only  for 
a  single  dealing,  he  should  say 
so.  Herle  v.  Wells,  2  Camp. 
JV.  P.  R.  413.  So,  where  the 
defendant  wrote,  "  I  hereby 
undertake  and  engage  to  be 
answerable  to  the    extent  of 
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&t*'  $001.  for  Any  tallo*  o*  soap 
^-^"^  wppiied  by  HhB.(lU  plam- 
**£"■*  iflTj  to  P.  &  B.,  provided  fliey 
Aaiafc  shall  neglect  €6  pay  in  due 
time;'*  Lord  Eflenboroughhehf 
it  to  be  &  continuing  guaffcHf? 
while  ttte  parties  continued  to 
deal  on  (be  fooling  established 
ithefi  it  Was  given ;  but  that 
goods  supplied  afte*  n6tf  ar- 
rahgentenls  were  ttrfde,  tfeffc 
%  not  within  the4  slope'  of1  the 
guaranty  ;  and  be  retted  oil  the 
word  "any,"  #ithbut  tfblcli 
he  thought  it  might  perhaps  be 
confined  to  One  dealing  to  the 
amount  of  300/.  Baston  y.  Ben- 
nett, 3  Camp.  JV.  P.  £20.  But 
in  debt  on  a  bond  entered  into 
by  A.  and  B.  with  the  plaintiffs, 
reciting,  that  it  was  to  enable  A. 
to  carry  on  his  trade,  and  con- 
ditioned for  the  payment  of  all 
such  sum  or  sums  of  money 
not  exceeding  3,000/.  with  law- 
ful interest,  which  should  or 
iriight  at  any  time  or  times 
thereafter  be  advanced,  and 
lent  by  the  plaintiffs  to  A.  or 
paid  to  his  use,  by  his  order 
and  direction,"  it  was  held, 
that  it  Was  a  guaranty  for  the 
definite  amount  of  3,000/.,  and 
when  an  advance  was  made  to 
that  amount,  the  guaranty  be- 
came functus  officio,  and  was 
not  a  continuing  .guaranty. 
Kirby  v.  Duke  of  Marlborough, 


i  Jtiaule  and  &fayn,  18. 
And,  where  the  defendants 
wrote  to  the  plaintiff  "  If  W. 
&  B.,  our  dons,  wish  to  take 
goods  of  you  on  credit,  we  are 
w9Ehg  16  lend  our  names  as 
Security  lor  any  amount  they 
rimy  wish,*  the  court  held, 
that  it  was  not  a  continuing 
guaranty,  but  Was  Confined  to 
tie  flttt  pftrcet  of  goods  sold 
ttl  W.  k  B. ;  that  it  gave  an 
dnftiftited  credit  &  to  amount, 
but  Was  dilent  aft  to  the  con- 
tinusfnce"  of  the  credit  to  fu- 
ture sales,  and  expreisio  unius, 
e$i  txclurio  alterius.  Rogers  v. 
Warner,  8  Johns.  Rep.  U& 
And  in  a  very  recent  case, 
where  the  defendants  wrote 
to  the  plaintiff,  "  our  friends 
and  connexions  S.  k  H.  H. 
contemplate,  under  certain  cir- 
cumstances, making  a  conside- 
rable purchase  of  goods  on 
the  continent,  and  for  that 
purpose,  are  about  to  send  aa 
agent  to  Europe.  They  wish- 
ed a  letter  of  credit  from  us 
to  increase  their  means,  and 
to  be  used  or  not  as  circum- 
stances may  require.  As  We  a 
are  now  indebted  to  you,  and  * 
have  no  fundk  on  the  continent 
of  Europe,  we  told  them  we 
could  not  give  a  positive  letter 
of  credit  for  any  sum,  but  th«£ 
we  had  no  doubt  you  wouNT 
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he  disponed  to  furnish  thea) 
with  funds  under  our  guaranty. 
The  object  of  the  present  let-* 
ter  is,  therefore,  tq  request 
j<w,  if  convenient,  to  frrouty 
ttan  wfth  any  suin  they  jnag 
mat,  a*  ftr  as  #>,QQQ  doWa*, 
•ay,  40,000  dollars.  They 
^reimburse you  the,  amount 
tbey  receive,  tqge{her  ijrith, 
interest,  as  soo*  at  ar^ango* 
(wots  can  be  made  to  do  ft* 
We  shall  W4  quiielvas  en^ 
swerable  to  you  for  the, 
awount;"  it  was  held,  thai 
this  was  a  guaranty  fop  a  sin- 
ale  advance  to  the  amount  of 
60,000  dojlaps,  and  not  a  coa- 
tinning  guaranty ,  totics  qnotiu, 
to  thai  amount,  and  tjhnt  aa 
soon  as  60,000  dollars  woe* 
once  advanced,  die  guaranty 
earned  tp  operate  upon  future 
afcaacea,  although  by  inter- 
sjediate  payments  the  sup  due 
at  die  time  of  snob  new  ad- 
were  below  509000 
Cramer  ▼.  Higginson, 
circuit  court  U.  S.  Mass* 
Oct  T.  1817.  MSS.  Whew 
A.  jetjeestodB.  to  yneC.  any 
in  the  purchase  of 
.  by  letter,  or  otherwise, 
yea  may  consider 
a*  accountable  with  him  to 
yon,  for  any  contract  be  may 
awfee ;  it  was  held,  that  A.  was, 
tab*  conwiriered  a*  a  guarantee, 


Md  9<*t  a,  joint  debtor,  and  that       igis. 
g  contract  by  (J.  with  3.  to    **rv>nf 
pay  his*  a  premium  for  gua»     fcaausse 
ranteein4  a^ontract  of  Q.  with     Barter. 
§t   tfekd   person  was.  within 
A'aproqyae.  Meedev.tf'Dow* 
tf,  ?«**<*  19$. 

A  guaranty  to  tfce  platatip>t 
"  that  if  *ey  will  credit  P.  a 
sum  not  exceeding  60Q  4oQara , 
in  case  lu>  shall  no,t  pay  it  in 
twelve  joquthf,  the  fwraatea 
will  pay  «V'  does  not  iwply  a 
condition  that  &•  pontiff 
njaj  not  afraece  awe.  4m 
£00  flttHftgq.  if  the  additional  ad* 
Vance  be  o*tte*^ro|cre4H 
oi  I?.-r*3turge*  ?•  Robins,  7 
Jlfot.  Ay.  301. 

A  guaranty,  "  we  jointly  and 
severally  promise  to  guaranty 
a  payment  of  $00/.  at  &  percent 
lay,  by  a  bill  drawn  on  G.  Jf. 
bj  p.  and.  F.  ipr  500/,  dated 
UMh  of  January,  1808,"  is  to 
be  construed  as  a  general  gua- 
ranty of  the  bin,  not  (as  usual) 
a  guaranty  that  the  acceptor 
should  pay,  but  a  contract  that 
either  the  drawer  or  the  ac- 
ceptor should  pay.  Philips  v. 
Aatling,  *  T<m*.  fop.  206. 
Butt  upon  such  a  guaranty  (if 
it  is  to  be  construed  as  limiting 
the  bill  to  the  specific  sum  of 
600/.)  the  guarantee  would  not 
be  liable  to  the  extent  even  of 
the  600/.  if  the  hill  be  drawn 


152 


CASES  IN  THE  SUPREME  COURT 


1818. 


for  a  larger  sum ;  for  the  terms 
of  the  contract  must  be  strictly 
complied  with.  lb.  And  a  gua- 
ranty to,  A.  for  goods  to  be  sold 
by  him  on  credit  to  B.  will  not 
enure  to  the  benefit  of  a  third 
person,  who  shall  actually  fur- 
nish the  goods  to  B.  although 
at  the  request  of  A.,  for  a  sure- 
ty is  not  to  be  held  beyond 
the  scope  of  his  own  engage- 
ment Robbins  v.  Bingham,  4 
Johns.  Rep,  416.  .Walsh  v.  Bai- 
lie, 10  Johns.  Rep.  180.  And 
see  1  Maule  4*  Selw.  557.  So 
if  a  letter  of  credit  be  address- 
ad  to  A.,  and  part  of  the  goods 
are  delivered  by  A. ,  and  part  by 
C.andD.,thelattercannot  reco- 
ver on  the  guaranty.  Bobbins 
v.  Bingham,  4  Johns.  Rep.  476. 
So,  a  letter  of  guaranty,  ad- 
dressed to  J.  &  A.  N.  by  mis- 
take, for  J.  &  J.  N.  will  not  co- 
ver advances  made  by  the  lat- 
ter on  the  faith  of  the  letter. 
Grant  v.  Nayior,  4  Cranch, 
224.  Many  cases  analogous 
to  this  have  been  decided.  As 
where  A.  became  surety  by 
bond  that  B.  should  truly  ac- 
count to  C.  for  all  sums  of  mo- 
ney received  by  B.  for  C.'s 
use,  and  afterwards  B.  took  a 
partner  with  C«'s  knowledge, 
it  was  ruled  that  the  guaranty 
did  not  extend  to  sums  receiv- 
ed by  B.  and  his  partner,  for 


C.'s  use,  after  the  formation  of 
the  partnership.    Bellairs    v. 
Elsworth,  3  Camp.  JV.  P.    53. 
So  a  bond  conditioned  to  repay 
all  sums  advanced  by  five  per- 
sons, or  any  of  them,  was  held 
not  to  extend  to  sums  advanced 
after  the    decease  of  one  of 
them  by  the  four  survivors,  the 
four  then  acting  as  bankers. 
Weston  v.  Barton,  4  Taunt. 
674.  And  to  the  same   effect 
win  be    found  the   foDowing 
cases,  Arlington  v.  Merritt,  £ 
Saund.  44*    WrightV.  Russell, 
2  W.  Bl.  934.  S.  C.  3  WUs.  539. 
Barker  v.  Parker,  1  T.  R.  287. 
Myers  v.  Ede,  7  T.  R.  264. 
Strange  v.  Lee,  3  East,  484. 
But  if  a  bond  be  given  to  trus- 
tees conditioned  for  the  faith- 
ful service  of  a  person  during 
his  continuance  in  the  service 
of  a  fluctuating  or  successive 
body  of  persons,  not  incorpo- 
rated, as  the  Globe  Insurance 
Company,  it  will  extend  to  the 
whole  time  the  party  is  in  the 
service  of  such  company,  al- 
though the  members  may  be 
continually  changing.  Metcalf 
v.  Bruin,  12  East,  400.     An 
agent  in  England  for  merchants, 
the  vendors  of  goods  in  Ruseia. 
who  guaranties  "  that  the  ship- 
ment shall  be  in   conformity 
with  the  revenue  laws  of  Great 
Britain,  so  that  no  impediment 
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shall  arise  upon  the  importa- 
tion thereof,  or  that  in  default 
the  consequence  shall  rest  with 
the   sellers,"    makes   himself 
personally  responsible  to  the 
Tendee.     Readhead  et  ah  v. 
Cator,  1  Siarkie's  j\\  P.  R.  14. 
An  impediment    arising  from 
non-compliance  with  the  Navi- 
gation Act,  is  an  impediment 
within  the  terms  of  the  guaran- 
ty.   And  such  a  guaranty  is  not 
within  the  statute  of  frauds,  if 
the  terms  of  the  agreement  can 
be  collected  from  the  written 
correspondence   between  the 
parties.    IeL     A.  engages   to 
guarantee  the  amount  of  goods 
supplied  by  B.  to  C,  provided 
IB  montbscredit  be  given  ;  if 
B.  give  credit  for  12  months 
only,  he  is  not  entitled,  at  the 
.expiration  of  six  months  more, 
to  call  upon  A.  or  his  guaranty. 
But  fi.  having,  after  the  com- 
mencement of  the  action,  deli- 
vered an  invoice  from  which 
it  appears  that  credit  was  given 
£>r  12  months  only,  is  at  liber- 
ty to  show  that  this  was  a  mis- 
take,   and     that,  in    fact,   18 
aiMMiff"1  credit  was  given.    Ba- 
con v.  Chesney,  1  Siarkie's  A". 
P.R.  192. 

In  cases  of  guaranty,  it  has 
been  made  a  question,  whe- 
ther notice  ought  to  be  given 
to  the  guarantee  of  the  advan- 


ces made,  and  of  the  non-pay- 
ment by  the  debtor.  In  Oxley 
v.  Young,  2H.  Bl.  613.  where 
the  defendant,  upon  an  under- 
taking of  D.  to  indemnify  him, 
guarantied  to  the  plaintiff  an 
order  sent  to  him  by  A.  for 
certain  goods,  and  the  plaintiff 
informed  the  defendant  that  the 
goods  were  preparing,  but  did 
not  give  him  notice  of  the 
actual  shipment,  the  court 
thought  that  the  right  to  sue 
on  the  guaranty  attached  when 
the  order  was  put  in  a  train  for 
execution,  subject  to  its  being 
actually  executed ;  and  that  the 
notice  of  such  intended  execu- 
tion was  sufficient;  and  the 
court .  farther  \hought,  that 
that  right  could  not  be  devested 
even  by  a  wilful  neglect  of 
the  plaintiff,  though,  perhaps, 
he  might  be  liable  to  on  action 
on  the  case  at  the  suit  of  the  de- 
fendant, if  any  such  neglect 
could  be  shown  contrary  to  all 
good  faith,  and  by  which  a  loss 
had  been  incurred.  In  Peel 
v.  Tutlock,  1  Bos.  *  Pull.  419. 
Chief  Justice  Eyre  appears  to 
have  been  of  opinion,  that  at 
least  in  guaranties  for  good  be- 
haviour, notice  of  any  embez- 
zlement or  fraud  ought  to  be 
given  within  a  reasonable  time ; 
but  the  case  finally  went  off 
upon  narrower  grounds.     In 
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Russet  v.  Clarke,  7  CtauA, 
69,  3*.  it  wis  distinctly  held 
by  the  court*  that  if  the  con- 
tract in  that  case  had  been  a 
guaranty,  it  would  certainly 
hare  been  the  duty  of  the 
plaintiff  to  have  given  immedi- 
ate notice  to  the  defendant  of 
the  extent  of  his  engagement. 
And  the  same  doctrine  was  as- 
serted in  the  circuit  court,  in 
Cremer  v.  HiggjnsOn,  already 
cited. 

Where  there  is  a  guaranty 
of  advances  or  supplies,  it  is  ne- 
cessary in  the  first  instance  to 
make  a  demand  of  payment 
from  the  original  debtor,  or  at 
least  to  use  reasonable  diligence 
in  endeavouif  ng  to  make  such 
a  demand,  and  notice  of  non- 
payment must  be  given  in  a 
reasonable  time  to  the  guaran- 
tee. This  may  be  collected  as 
the  general  result  of  the  cases 
on  this  subject.  But  where  an 
agent  in  England,  for  mer- 
chants the  vendors  of  goods  in 
•Russia,  who  guarantees  "  that 
the  shipment  shall  be  in  con- 
formity with  the  revenue  laws 
of  Great  Britain,  so  that  no 
impediment  shall  arise  upon 
the  importation  thereof,  or  that 
in  default  the  consequence  shall 
rest  with  the  sellers,"  it  was 
held  that  the  agent  made  him- 
self personally  responsible  to 


<the  vendee,  and  that  in  a  &-' 
ciaration  upon  such  a  guano- 
tee  against  the  agent,  it  is  un- 
necessary to  allege  any  appli- 
cation  for  indemnity  to  the 
principals.     Readhead  tt  a/. 
v.  Cator,  1  Starlutt  JV.  P.  &  14. 
And  it  is  not  necessary  to  sue  die 
debtor,  before  the  right  attach- 
es to  sue   on  the  guaranty* 
Bank  of  New- York  v.  Living- 
ston, 2  Johns.  Cat.  409.    And 
where  the  guaranty  is  of  a  note 
or  bill  payable  at  a  future  time, 
although  it  is  not  necessary  to 
pursue  the  same  strictness  in 
order  to  charge  a  guarantee  m 
to  charge  the  drawer  4  yet  a 
due  demand  and  notice  of  non* 
payment  ought  to  be  given  to 
the    drawer   and    guarantee; 
and  if  the  necessary  steps  are 
not  taken  to   obtain  payment 
from  the  parties  who  are  liable 
on  the  bill,  and  solvent,  the 
guarantee  is  discharged.  Phil- 
lips v.  Astling,  «  TatmU  «06. 
-Warrington  v.  Furher,  8  East, 
245.    But  it  is  a  sufficient  ex- 
cuse for  not  making  a  demand, 
that  the  debtor  cannot  be  found, 
or  that  he  is  insolvent.     War- 
rington v.  Furber,  8  East,  «45. 
Phillips  v.   Aatling,  2   Tmmt. 
206.     And  if  there  be  gross 
laches  in  secuing   the  debt. 
(Duval  v.  Trask,  13  Muss.  JL 
154.    The  People  v.  Jensen, 
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7  Jtff.  It    332.     Hunt  v. 
United  States,  1  titf&s.  34.)  or 
ifrthe  creditor  undertake  to  do 
any  thing  whereby  to  lessen  or 
postpone  the  responsibility  of 
the  debtor ;  (Commissioners  of 
Berks  t.  Ross,  3  Amacy,  620.) 
•rif  die  right  of  the  parties  be 
altered*  a*  if  any  new  debt 
tare  been  incurred ;  or  if  the 
demand  hare  been  enlarged  to 
the  prejudice  oi  the  guarantee ; 
(Peel  t.  Tatlock,  1  Bos.  an  J 
PwL  419.    King  t.  Baldwin, 
gJoW.OWm.  R.  664.  Boultbee 
r.  Stubbs,  18  Fes.  20.)  or  il  the 
creditor  gire  time  to  bis  debtor 
without' the  knowledge  of  the 
guarantee ;  (Skip  t.  Huey,  3. 
Mu  9k     6  Fei.  809.  note  o. 
Rees  v%  Berrington,  2  Fe*.  Jan. 
640.    Xiebit  v.  Smhb,  2  JRro. 
OL  Cat.  679.    Moore  v.  fiow- 
mafcer,  6  Tarn*.*  379.  S.  C. 
ZMmrshmlTsILSl.)  or  if  upon 
a-  guaranty   of  a  partnership 
the  partnership  debt  is 
fey    carrying    the 
i  of  each  partner  to 
ham  separate  account  without. 
nay  notice  to  the  guarantee ; 
(Cramer  v.  Higginson,  MSS. 
afeove  eked ;)  or  if  there  he  a 
fraudulent  concealment  to  the 
injury  of  the  guarantee  ;  (Ox- 
ley  t.    Young.  2  0.  AT.  613. 
*,  Eyre,  C.  J.)  in  all: 
case*  the  guarantee  is 


discharged.  And  it  has  been 
held  in  a  recent  case,  that  if 
the  holder  of  a  note  is  request- 
ed by  the  surety,  (being  one 
of  the  joint  makers,)  to  pro- 
ceed without  delay  and  collect 
the  money  of  the  principal, 
who  is  solvent,  and  he  omits  to 
do  it,  until  the  principal  be- 
comes insolvent,  the  surety 
will  be .  exonerated  at  law. 
(Paine  t.  Packard,  13  John's  J?. 
174.)  But  this  decision  has 
been  questioned  by  very  high 
authority.  (King  t.  Baldwin, 
£  Johns.  Own.  R.  663,  664.) 
Where  there  are  several  debts 
due,  some  of  which  are  guaran* 
tied  and  some  not,  and  pay- 
meats  are  made  by  one  debtor, 
the  same  general  rule  applies 
in  this,  as  in  other  cases;  that 
where  the  debtor  makes  no  ap- 
plication of  any  payment,  the 
creditor  may  apply  it  to  any 
account  he  pleases.  (Kirby  v. 
Duke  of  Marlborough,  2 
Mtmk  &  Setaqpt,  rS.  Dawson  v. 
Remnant,  6  £sp.  Jt.  26.  Field 
v.  Holland,  6  Cramck.  ft. 
Hutchinson  v.  Bell,  1  Taunt. 
55U.  Sturgts  v.  Robbing  7 
Jtfo**  A  30U) 

Pothier,  in  his  treatise  on 
obligations,  has  dfactnsed  with 
great  learning  and1  ingenuity 
the  whole  doctrine  of  surety* 
ship  and  guaranty.     Trtritf  4ts 
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Obligations,  part  2.  ch.  6.  sect. 
J  to  8.     Among  other  things, 
he  remarks,  that  care  should 
he  taken  not  to  take  for  a  pro- 
mise to  become  surety,  what 
one  says  or  writes,  unless  there 
be  a  well-marked  intention  to 
do  so.     Therefore,   he  adds, 
if  f  wrote  or  said  to  you,  that 
a  man  who  asked  yon  to  lend 
you  money,  was  solvent,  this 
could    not    be  taken   for  an 
agreement  to  become  a  surety, 
for  I  might  well  have  bo  other 
intention  than  to  inform  you  of 
what  ( believed  to  be  the  case, 
and  not  to  bind  myself.      On 
this  principle  it  was  adjudged 
in  a  case  reported  in  Papon  X. 
4.  19.  that  these  words  in  a 
letter  to  the  keeper  of  a  board- 
ing-house, "  A.  B.  intends  to 
send  his  son  to  board  with  you. 
He  is  an  honest  man  and  will 
pay  you  well,"  did  not  include 
an  obligation.    On  the  same 
principle,    if .  I  accompany  a 
person  to  a  woolen-draper's, 
where  he  buys  doth,  the  dra- 
per ought  not  to  conclude  that 
I  am  security  for  him.     The 
following  distinctions  and  prin- 
ciples stated  by  this  learned 
writer,  seem  worthy  of  notice, 
in  reference  to  the  subject  of 
this  note.  1 .  Where  the  surety 
has  expressed  the  sum   and 
cause    for  which  he  became 
surety,  hjs  obligation  does  n<rf 


extend  beyond   the  sum  and 
cause   expressed.    As  if  one 
become  bound  for  the  principal 
debt,  he  will  not  be  liable  for 
interest  2.  On  the  other  hand, 
when  the  words  of  the  surety- 
ship *re  general  and  indeter- 
minate, the  surety  is  presumed 
to  have  bound  himself  for  all 
the  obligations  of  the  debtor  re* 
suiting  from   the   contract  to 
which  he' acceded  ;  and,  there- 
fore, a  surety  in  general  terms 
is  bound  not  only  for  the  prin- 
cipal sum,  but  for  interest ;  and 
not  only  for  the  interest  duee* 
rei  nature,  but  for  that  occa- 
sioned by  the    delay  of  tl.« 
debtor.     And  this  is  conform- 
able to  the  doctrine  of  the  Ro- 
man law.     3.  And,  in  general, 
however  unlimited  the  sure- 
ty-ship may  be,  it  does  not  ex- 
tend to  the  penalties  to  which 
the  debtor  may  be  condemned, 
officio  judieis  propter  suam  co»- 
tumaciam.  4**-  The  ^obligation 
of  suretyship  is  extinguished 
by  an  extinction  of  the  princi- 
pal debt ;  by  the  creditor's  dis- 
abling himself  by  his  own  act 
from  ceding  his  action  against 
his  principal  debtor,  which  the 
surety  has  an  interest  in  having 
assigned  to  him ;  by  the  credit 
tor's  accepting  in  payment  pro- 
perty, the  title  to  which  after- 
wards proves  to  be  invalid,  at 
least  if  the  principal  debtor  in 
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the  mean  time  become*  insol- 
vent 5.  And  Che  principal'debt 
may  be  extinguished  not  only  by 
payment  or  a  set  off  or  release, 
bat  also  by  a  novation  of  the 
debt,  that  is,  by  accepting  a 
new  obligation  in  discharge  of 
the  old  one.     6.  Pothier  then 
pats    tiie   case,  whether  the 
surety  be  discharged  by  the 
creditor's  granting  to  the  debt- 
or a  delay  for  the  payment,  and 
agrees  with  Vinnius  in  hold* 
ing  the  negative,  for  he  says, 
the  simple  delay,  not  making 
the   debt  appear  discharged, 
deprives  the  surety  of  no  means 
of  providing  for  his  own  safety, 
and  the  surety   cannot   pre- 
tend that  the  delay  prejudices 
him,   since   he    himself   de- 
rives an  advantage    from  it 
1p   According  to  the  princi- 
ples of  the  ancient  civil  law, 
the  creditor  could  demand  pay- 
ment from  the  surety  without 
first  resorting  for  payment  to 
the  principal  debtor.    But  Jus- 
tinian altered  that  rule,   and 
gave  to  the  surety  an  excep- 
tion or  plea,  which  is  called  an 
exception  of .  discussion   or  of 
order,  by  which  he  may  re- 
quire the  creditor  to  proceed 
in  the  first  instance  against  the 
principal    debtor.      And    this 
rule,  with    some  exceptions, 
wsj  adopted  injo  the  ancient  ju- 


risprudence of  France.  But  at 
no  time,  either  in  the  civil  or 
French  law,  did  the  bringing  of 
a  suit  by  the  creditor  against 
his  principal  debtor  discharge 
the  surety,  who,  therefor^,  re- 
mained bound  until  payment. 
And  the  omission  of  the  credi- 
tor to  institute  a  suit  of  dis- 
cussion against  the  principal 
debtor,  notwithstanding  a  re- 
quest of  the  surety,  until  after 
the  debtor  becomes  insolvent, 
is  not  thought  to  discharge  the . 
surety.  But  if  a  surety  had 
contracted  only  to  pay  what  the 
creditor  could  not  obtain  from 
the  principal  debtor,  an  omis- 
sion to  sue  for  a  long  time,  and 
until  after  an  insolvency,  may 
discharge  the  surety.  8.  To 
entitle  the  surety,  afterpay- 
ment, to  recover  over  against 
the  principal  debtor,  it  is  ne- 
cessary that  the  surety  should 
not  have  neglected,  by  his  own- 
fault,  to  plead  any  proper  plea 
in  bar  of  the  creditor ;  that  the 
payment  should  have  been  va- 
lid, and  should  have  discharg- 
ed the  principal  debtor;  and 
that  the  principal  debtor  should 
not  have  paid  a  second  time  by 
the  fault  of  the  surety.  See 
Pothier y  Trait*  des  Obligations, 
part  2.  ch.  6.  s.  1  to  8.  The  < 
Code  Napoleon,  or  civil  code, 
adopts,  for  the  most  part,  the 


1818. 


Lanuue 

v. 
Barker. 


158 


CASES  IN  THE  8UP!t£l£  COOltT 


18*8. 


doctrines  stated   in   Pothier. 
Idv.  3.  tit.  14,  art  SOI  1,  *c.  to 
2048.    It  declared  that  a  goa* 
rantyor  suretyship,  (caution- 
nement,)  ought  not  to  be  pre- 
famed  ;  it  ought  to  be  express ; 
and  ought'  not  to  be  extended 
beyond  the  limits  of  die  con- 
tract itself    An  indefinite  gua- 
ranty of  a  principal  obligation 
extends  to  all  the  accessories 
of  the  debt    The  guarantee 
is  not  bound  to  pay  but  upon 
the  default  of  the  debtor,  who 
ought,  in  the  first  instance,  to 
be  sued  by.  discussion,  against 
lit*  goods.    In  a  suit  against 
the  guarantee,  he  may  enter 
the  same   exceptions  to   the 
debt  (except  they   are  pure- 
ly personal)  as  the  principal 
debtor  may.    The  surety  is 
discharged,  when  by  the  act  of 
the  creditor  the  guarantee  can- 
not hare  the  benefit  of  a  sub- 
stitution to  the  rights,  hypothe- 
cation, and  privileges  of  the 


creditor;    A  simple  postpone- 
ment of  die  time  granted  by 
the  creditor  to  the  debtor,  does 
not  discharge  the  guarantee, 
who  may,  however,    in  that 
case,  pursue  the  debtor  to  en- 
force payment    Code  NapoU* 
on,  ubi  supra.    See  also,  the 
Digest  of  th*  Civil  Laws  of 
Louisiana,  p.  429.    Erskinefs, 
Institute*  of  the  Lavs  of  Scot* 
land,  10th  ed.  526.    The  co- 
incidences between  the  doc- 
trines of  the  common  law,  and 
those  of  the  civil  law,  and  the 
codes  derived   from    it,   sure 
very  striking  ;  and  the  diffe- 
rences   in    particular   cases, 
seem  to  result  rather  from  the 
difference  of  the  remedies,  of 
guaranties  and  sureties,  under 
the  various  systems,  (which, 
of  course,  require  a  corres- 
ponding change  as  to  their  lia* 
trility,)  than  from  any  theoreti- 
cal opposition  in  principles*. 
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Hughes  v.  The  Union  Insurance  Company. 


Insurance  on  a  vessel  and  freight  M  at  and  from  Tenerifle  to  the  Ha- 
vanna, and  at  and  from  thence  to  New- York,  with  liberty  to  stop, 
at  Matanzas,"  with  a  representation  that  the  vessel  was  "  to  stop  at 
MatMizas  to  know  if  there  were  any  men  of  war  off  the  Hay  anna." 
The  ▼easel  sailed  on  the  voyage  injured,  and  put  into  Mataraas  to 
avoid  British  cruisers,  who  were  then  off  the  Havanna,  and  werela 
the  practice  of  capturing  neutral  vessels  trading  from  one  Spanish  port 
to  another.  While  at  Matanzas  she-unladed  hercargo.'uoder  an  order 
from  the  Spanish  authorities;  and  afterwards  ,procetded  to  Haven- 
aa,  whence  she  sailed  on  bar.  voyage  for  New-York,  and  was  after* 
wards  lost,  by  the  perils  of  the  seas.  It  was  proved  that  the  stop- 
ping'and  delay  at  the  Havanna  was  necessary  to  avoid  capture,  that 
no  delay  was  occasioned  by  discharging  the  cargo,  and  that  the  risk 
was  not  increased,  but  diminished. 
Hell,  that  the  order  of  the  Spanish  government  was  obtained  under 
each  circumstances  as  took  from  it  the  character  of  a  vis  major  im- 
posed upon  the  master,  and  was,  therefore,  no -excuse  for  discharg- 
ing the  cargo  ;  bat  that  the  stopping  and  delay  at  Malansas  were  per- 
mitted by  the  policy,  and  that  the  unlading  the  cargo  was  not  a  de- 
viation. This  case  distinguished  from  that  of  the  Maryland  Ins*  Co. 
v.  lAtBoyet  at.  7  Crandk,  26, 

Ekror  to  the  circuit  court  for  the  district  of  Ma- 
ryland. 

This  was  an  action  of  assumpsit  brought  on  a  po- 
licy insuring  the  ship  Henry,  and  her  freight,  "  at  and 
from  Tenerifle  to  the  Havanna,  and  at  and  from 
thence  ttfNew-York,  with  liberty  to  stop  at  Matan- 
ens."  At  the  trial  the  plaintiff  gave  in  evidence  the 
representation  on  which  the  policy  was  made,  which 
contained  this  expression :  u  We  are  to  stop  at  Ma- 
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1818.      tanzas  to  know  if  there  are  any  men  of  war  off  the 
S1T>^*0'    Havanna."    The  vessel  sailed  from  Teneriffe  on  the 

Hughes 

v.        7th  of  April,  1807,  and  on  the  7th  of  June  following, 
Company.*'  Put  mto  Matanzas,  in  the  island  of  Cuba,  to  avoid 
British  cruizers,  who  were  then  cruizing  on  her  way 
to,  and  off  the  port  of,  Havanna,  and  who  were  then 
in  the  practice  of  capturing  American  vessels  sailing 
*  from  one  Spanish  port  to  another.    On  the  6th  of 

July,  as  soon  as  the  passage  was  clear,  she  proceeded 
to  the  Havanna,  whence,  on  the  14th  of  July,  she 
sailed  on  her  voyage  to  New-York.  On  the  28th  of 
that  month  she  foundered  at  sea,  and  was  totally  lost. 
The  action  was  for  the  insurance  on  the  vessel  and 
freight  from  the  Havanna.  The  underwriters  gave 
in  evidence,  that  while  at  Matanzas  she  unladed  her 
cargo,  and  insisted  that  this  was  a  deviation,  by  which 
they  were  discharged.  To  repel  this  evidence,  the 
plaintiffs  showed  that  the  stopping  and  delay  at  'Ma- 
tanzas were  necessary  to  avoid  capture,  and,therefore, 
allowed  by  the  policy  ;  that  no  delay  was  occasioned 
by  discharging  the  cargo ;  that  the  risk  was  not  in- 
creased, but  diminished  by  it ;  and  that  an  order  from 
the  Spanish  government  had  made  this  act  necessary. 
The  court  instructed  the  jury,  that  unlading  the 
cargo  at  Matanzas  was  a  deviation  which  discharged 
'  the  underwriters,  unless  it  was  rendered  necessary  by 
the  order  of  the  Spanish  government  at  the  Havanna. 
That  in  this  case  the  order  did  not  justify  such  un- 
lading, and  that  the  underwriters  were,  consequently, 
discharged.  Under  these  directions  the  jury  found 
a  verdict  for  the  defendants.  The  plaintiff  having 
excepted  to  the  opinion  of  the  court,  the  judgment 


OF  THE  UNITED  STATES.  161 

which  was  rendered  in  favour  of  the  defendants  was      I8is. 
brought  before  this  court  on  writ  of  error.  V^teT' 

Union     lot. 

Mr.  Hmper,  for  the  plaintiff,  argued,  that  the  u'n-  Company. 
lading  at  Matanzas  was  by  a  mandate,  and  not  a  per-  Feb' l2th* 
mission  from  the  Spanish  government,  which  being  a 
vis  major ,  excused  the  master.  That  in  this  case  the 
nek  was  not  irwreasdybiit  diminished,  by  stopping  at 
Afatanzas.  Neither  party  is.  at  liberty  to  vary  the 
risk;  but  this  rule  applies  to  cases  where  the  change 
mag  produce  some  inconvenience  to  the  insurer,  not 
where  it  does  actually  produce  it  merely.  Unne- 
cessary deviation  always  discharges  the  underwri- 
ters, because  it  may  increase  the  risk.  But  here  the 
policy  permitted  the  stopping  and  delay  at  Matanzas ; 
and  die  risk  not  only  could  not  be  increased,  but  was 
actually  diminished  by  discharging  the  cargo,  and 
proceeding  with  the  vessel  close  along  die  shore  to 
the  Savanna.  This  doctrine  is  not  impugned  in  the 
Maryland  Insurance  Company  v.  Le  Roy  et  ah*  That 
case  went  on  the  ground  of  variation  from  the  terms  of 
die  policy.  The  taking  on  board  the  jack  asses  might 
fc*ve  increased  the  risk ;  but  whether  in  point  of  fact 
it  4id,  or  not,  the  court  said  was  immaterial.  But  in 
the  present  ease  there  is  no  variation  from  the  terms 
of-  the  contract »  the  risk  neither  was,  nor  could  be, 
increased,  by  unlading  the  cargo.  In  Raine  v. 
Bell/  the  court  of  K.  B.  determined  that  a  ship  may 

«  7  Cfwndfc,  *6. 

b  9  Ead,  195.    Manhatt  on  In*.  App.  No.  VIII.  834.  a. 
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1618.      trade  at  a  port  where  she  has  liberty  to  touch  and 

VHughw'  8iah  Prov>ded  this  occasions  no  delay,  nor  any*  air 

.  v         crease  or  alteration  of  the  risk.    It  has  also  been 

Company,    held  in  the  courts  of  our  own  country,  that  selling  a 

part  of  the  cargo  during  a  necessary  detention,  does 

not  discharge  the  insurers.  ? 

Mr.  Winder }  and  Mr.  Jones,  contra,  argued,  that  the 
proceedings  of  the  Spanish  authorities  were  a  mere 
permission,  which  the  party  might  -use  or  not  at  his 
pleasure,  and  jiot  an  imperious  mandate  which  he  was 
compelled  to  obey.  It  is  an  elementary  principle  of 
insurance  law,  that  whether  the:  deviation':  increase 
the  risk  or  not,  it  discharges  the  underwriters.'  '  The 
case  of  the  Maryland  Insurance  Company  v.  Le  Roy 
et  al  illustrates  the  rule,  and  the  jury  there  found 
that  taking  on  board  the  jackasses  did^not  incr«a#c 
the  risk.  Discharging  the  cargo  at  a  place  where 
permission  is  only  given  to  touch,  is  a  deviation.* r.  It 
is  immaterial  whether  the  risk  be  increased,  or  dimi- 
nished, or  remain  the  same  in  quantum.'  In  Raine.v. 
Bell,  the  jury  found  that  the  vessel  would  have  other- 
wise been  necessarily  detained  while  she  was  taking 
in  the  cargo ;  and  that  case  proves"  nothing  more  than 
that,  while  so  detained,  the  master  may  take* in  cargo, 
bilt  not  break  bulk.  Staying  to  unlade  increases  the 
risk ;  but  taking  cargo  on  board,  while  necessarily  de- 
tained, does  not  increase  or  alter  the  risk. 

c  1  Emerigon,  Des  Atsurances,  668*    1  MarthaU  m  /*».  105.  «C 

infra. 

d  Marshall  on  Ins.  208.  275,  and  the  cases  there  collected. 


i 
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«  Mr.  D.  B.  Ogden,  in  reply,  contended  that, the      i8i& 
qaestioa  was  whether  during  the  necessary  detention    ^f^* 
of  the  vessel  the  master  had  a  right  to  land  the  cargo.       .  ?• 
The  authority  of  Kane  v.  The  Columbian  Insurance    company? 
Company  is  conclusive  to  show  that  he  had.    If  ac- 
cording to  Raine  v.  Bell,  it  be  not  a  deviation  to  take 
on  board  a  cargo  at  a  port  of  necessity,  neither  is  it 
a  deviation  to  land  the  cargo  at  a  port  of  necessity. 
.The  case  of  the  Maryland  Insurance  Company  v. 
Le  Roy  et  alls  distinguishable.    Where  the  master 
deviates  from  necessity,  his  subsequent  conduct,  if 
bond  fide,  cannot  discharge  the  insurers.    But  in  this 
ease  fee  acted  in  good  faith  for  the  benefit  of  all 
parties. 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  FA* im- 
of  die  court,  and  after  stating  the  facte,  proceeded  as  * 
follows: 

.  At  -the  trial  the  cause  seems  to  have  turned 
principally  on  the  necessity  to  unlade  the  cargo  at 
produced  by  the  order  of  the  Spanish  go* 
at  the  Havanna.  As  this  court  concurs 
the  circuit  judge  in  the  opinion  that  this  order 
obtained  under  circumstances  which  take  from 
k  die  character  of  a  force  imposed  on  the  master, 
.and  compelling  him  to  discharge  his  cargo,  and  is, 
therefore,  no  excuse  for  such  discharge,  it  will  be  un- 
necessary farther  to  notice  that  part  of  the  case.  The 
question  to  be  considered  is  that  part  of  the  opinion 
which  declares  that  unlading  the  cargo  at  Matanzas, 
although  it  occasioned  no  delay,  and  did  not  increase, 
but  did  diminish  the  risk,  was  a  deviation  which  dis- 
charged the  underwriters. 
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1818.  *  In  considering  this  question,  it  is  to  be  observed  that 
^JP^  die  termini  of  the  voyage  were  not  changed,  Thfe 
-*•        Henry  did  sail  from  Teneriffe  to  the  Havanna,  and 

TJdiod  Ins.  ,  '       # 

Company.  was  lost  on  the  voyage  from  the  Havanna  to  Baiti* 
JtESHi  more.  The  policy  pennitted  her  to  stop  at  Mataa- 
peS  w£  zas,  and  the  purpose  of  stopping  was  to  know  if  there 

&  policy.  1  *  rn     t         tr  »  U 

were  any  men  of  war  off  the  Havanna.  It  would 
be  idle  to  stop  for  the  purpose  of  making  this  inqui- 
ry, if  it  were  not  intended  that  the  Henry  might  con- 
tinue at  Matanzas  so  long  as  the  danger  continued. 
The  stopping  and  delay  at  Matanzas  is  then  ex- 
pressly allowed  by  the  policy. 

But,  admitting  this,  it  is  contended,  that  unlading 
the  cargo  is  a  deviation. 

t i?£m *•■      ^n<*  w^y  ls  lt  a  deviation  -?  ft  produced  no  delay, 
»>ta  deviation,  ^  increase  0f  rfsk,  and  did  not  alter  the  voyage. 

The  vessel  pursued  precisely  the  course  marked  out 
for  her  in  the  policy.  In  reason  nothing  can  be  found 
in  this  transaction  which  ought  to  discharge  the  un- 
derwriters. If,  however,  the  case  has  been  other- 
wise decided,  especially  in  this  court,  those  decisions 
must  be  respected. 

In  Stitt  v.  Warfel,(l  Esp.  N.  P.  Rep.  610.)  it  wts 
determined  that  liberty  to  touch  and  stay  at  any  port 
did  not  give  liberty  to  trade  at  that  port;  and  in 
Sheriff  v.  Potts,  (6  Esp.  N.  P.  Rep.  96.)  it  was  de- 
cided that  liberty  to  touch  and  discharge  goods  did 
not  authorize  the  taking  in  of  other  goods.  These 
cases  certainly  bear  with  considerable  force  on  that 
under  consideration,  but  they  were  decided  at  nisi 
priusj  and  seem  to  have  been  in  a  great  degree  over- 
ruled by  the  court  in  the  case  of  Raine  v.  Be!!,  re- 


OF  THE  tFNITED  STATES.  166 

ported  in  9th  East.  In  that  case,  under  a  policy  to  tsft. 
touch  and  stay  at  any  place,  goods  were  taken  on 
hoard  during  a  necessary  stay  at  Gibraltar.  The 
court  was  erf  opinion  that  as  this  occasioned  no  delay 
nor  any  increase  or  alteration  of  the  risk,  the  plaintiff 
was  entitled  to  recover.  Between  the  case  of  Rame 
v.  Bell,  and  this  case,  the  court  can  perceive  no  es- 
sential difference. 

In  the  supreme  court  of  Pennsylvania,  (Kingston 
V-  Gerard,  4  Dal.  274)  a  omilar  question  occulted, 
and  it  was  there  held,  that  unlading  and  selling  part 
of  her  cargo  by  a  captured  vessel  during  her  deten- 
tion, would  not  avoid  the  policy. 

But  it  is  contended,  that  this  point  has  been  settled    tn#  <*» 
in  tins  court,  in  the  case  of  the  Maryland  Insurance  fo£^M»- 

rylaadfaw.Co. 

Company  against  Le  Roy  and  others.    In  that  case,  j  i*  &?, * 

*  liberty  was  reserved  in  the  policy  "  to  touch  at  the  2a 

Cape  de  Verd  Islands  for  the  purchase  of  stock,  such 

4s  hogs,  goats,  and  poultry,  and  taking  in  water." 

The  vessel  stopped  at  Fago,  one  of  the  Cape.de 

Verd  Islands,  and  took  in  four  bullocks  and  four 

jackasses,  besides  water  and  other  provisions,  un* 

Mowed  the  dry  goods,  and  broke  open  two  bales,  and 

look  40  pieces  out  of  each,  for  trade.    The  vessel 

senutined  at  die  island  from  the  7th  to  the  24th  of 

May,  although  the  usual  delay  at  those  islands  fat 

taking  in  stock  and  water,  when  the  weather  is  good, 

is  from  two  to  three  days.    The  weather  was  good 

during  this  delay;   and  .the  bullocks  and  jackasyes 

encumbered  the  deck  of  the  vessel,  more  than  small 

stock  would  have  done.    The  court  left  it  to  the 
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itfifc      jury  to  determine,  whether  the  risk  was  increased  by 

^p^*    taking  the  jackasses  on  board,  and  directed  them  t* 

_T . y  T      find  for  the  plaintiffs,  unless  die  risk  was  thereby  in* 

Company,    creased.    The  jury  found  for  the  plaint  itfs;  and  this 

court  reversed  the  judgment  rendered  on  that  verdict, 

because  the  taking  in  the  jackasses  was  not  within 

the  permission  of  the  policy; 

It  is  perfectly  clear,  that  the  case  of  the  Maryland 
Insurance  Company  v.  Le  Roy  and  others,  differs 
materially  from  this.  In  that  case,  articles  wer$ 
taken  on  board  which  encumbered  the  deek  of  the 
vessel,  and  which  were  not  within  the  liberty  reserv- 
ed in  the  policy.  .In  that  case  too,  the  insured 
-  traded,  and  the  delay  was  considerable  and  unneces- 
sary;  the  risk,  if  not  increased,  might  be,  and  certain- 
ly was,  varied.  The  judge,  therefore,  ought  not  to 
have  Icfft  it.  to  the  jury  on  the  single  point  of  increase 
of  risk  by  taking  in  the  jackasses.  *  Although  the 
risk  might  not  be  thereby  increased,  the  unauthorized 
delay  and  unauthorized  trading  during  that  delay, 
connected  with  taking  on  board  unauthorized  articles, 
discharged  the  underwriters  according  to  the  settled 
principles  of  law ;  and  die  court  does  not  say  in  that 
case. that  these  circumstances  were  immaterial  or 
without  influence.  The  court  does  not  feel  itself 
constrained  by  the  decision  in  the  Maryland  Insu- 
rance Company  v.  Le  Roy  et  al.  to  determine  that 
in  this  case  also,  which  differs  from  that  in  several 
important  circumstances,  the  underwriters  are  dis- 


/ 


OF  THE  UNITED  STATES. 


167 


charge^    The  judgment  is  reversed,  and  the  cause      i8is. 
remanded,  with  directions  to  issue  a  venire  facias  S^T^ 
de  novo.  v. 

Union  Ins. 
Company; 

Judgment  reversed/ 


a  In  the  case  of  Urquhart  v. 
Barnard,  it  was  held  by  the 
English  court  of  C.  B.  that  if 
a  ship  has  liberty  to  touch  at 
a  port,  it  is  no  deviation  to 
take  in  merchandize  during 
her  allowed  stay  there,  if  she 
does  not  by  'means  thereof  ex- 
ceed the  period  allowed  for 
her  remaining  there.  And 
that  if  liberty  be  given  to  touch 
art  a  port,  the  contract  not  de- 
;  for  what  purpose,  but  a 
hi  having  been 
to  the  underwriter,  that 
the  ship  was  to  touch  for  a 
purpose'  of  trade,  it  shall  be 
intended  as  a  liberty  to  touch 
ibr  that  purpose.  1  Taunt. 
480.    Liberty  to   touch  at  a 


port  for  any  purpose  whatever, 
includes  liberty  to  touch  for 
the  purpose  of  taking  on  board 
part  of  the  goods  insured. 
Violet  v.  Allnntt,  2  Tamt. 
419.  Under  a  liberty  to  touch 
and  stay  at  all  ports  for  all 
purposes  whatsoever,  the  stay 
must  be  for  some  purpose  con- 
nected with  the  furtherance 
of  the  adventure.  Whether 
die  purpose  *>  within  the 
scope  of  the  policy,  is  a. ques- 
tion for  the  court  The  poli- 
cy not  limiting  the  time  of  stay, 
whether  a  ship  has  staid  a 
reasonable  time  for  the  pur- 
pose, is  purely  a  question  ibr 
the  jury.  Langhorn  v.  Alnutt, 
4  Taunt.  511. 
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(Common  Law.) 

Swan  v.  The  Union  Insurance  Company  of 
Maryland. 

tV>  entitle  the  plaintiff  to  recover  k  an  action  en  a  policy  of  insurance* 
•   the  lots  most  be  occasioned  by  one  of  the  perils  insured  against 
Hie  insured  cannot  reeorer  for  a  lost  by  barratry,  unless  the  barn- 
try  produced  die  lost ;  but  it  it  immaterial  whether  the  lest,  so  pro* 
dnoed,  occurred  during  the  continuance  of  (he  barratry  or  tAsr* 


Error  to  the  circuit  court  for  the  district  of  Ma- 
ryland. 

This  was  an  action  on  a  policy  of  Insurance  upon 
the  schooner  Humming  Bird,  at  and  from  New- 
York  to  Port  an  Prince,  and  at  and  from  thence  hack 
to  New-York.    The  policy  was  dated  cm  the  21st 
of  July,  1810,  and  the  vessel  sailed  on  the  voyage 
insured  on  the  5th  of  that  month.    About  the  5th  of 
August  following,  she  arrived  at  Port  au  Prince,  and 
was  there  stripped  of  her  sails  and  a  considerable  part 
of  her  rigging  by  one  James  Gillespie,  to  whom  she 
had  been  chartered  for  the  voyage.     This  was  done 
with  the  knowledge  and  acquiescence  of  the  master, 
either  for  the  purpose  of  procuring  the  loss  of  the 
vessel,  or  of  fitting  up  another  vessel,  which  Gillespie 
wished  to  despatch  to  the  United  States.     On  her 
return  voyage  she  was  sunk  by  Gillespie,  but  whe- 
ther with  or  without  the  knowledge  of  the  master, 
did  not  appear.    The  plaintiff  insisted  at  the  trial, 
that  as  barratry  had  been  committed  at  Port  au  Prince, 
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the  subsequent  loss,  however  occasioned,  was  to  be      isis. 
ascribed  to  that  cause,  and  he  was  entitled  to  reco- 


Sw&flt 

▼er.    But  the  court  directed  the  jury  that,  admitting        ▼. 
the  act  at  Port  au  Prince  to   be   barratry,  the   c^Ly!* 
plaintiff  could  not  recover  on  account  of  it,  unless  the 
jury  should  be  of  opinion  that  it  produced  the  loss. 
Under  this  direction,  to  which  the  plaintiff  excepted, 
the  jury  found  a  verdict  for  the  defendants. 

Mr.  Harper,  for  the  plaintiff,  argued  that  the  loss,  JV6.  it**. 
though  not  immediately  consequent  upon  the  act  of 
barratry,  was  a  ground  of  recovery ;  the  insured  ought 
to  be  protected  against  the  incidental  consequences  of 
that  act ;  and  could  not  else  have  the  benefit  of  his 
contract  of  indemnity.  In  the  case  of  Vallejo  v. 
Wheeler,'  the  smuggling  which  was  the  barratrous 
act,  was  not  the  immediate  and  direct  cause  of  the 
loss :  yet  die  insured  recovered,  because  the  loss  was 
sustained  in  consequence  of  the  alteration  of  the  voy- 
age. Sergeant  Marshall  deduces  from  that  case  this 
corrolary,  that  if  barratry  be  once  committed,  every 
pent  loss  or  damage  may  be  ascribed  to  that  ^ 
) ;  and  the  underwriters  are  liable  for  it  as  for  a 
loss  by  a  barratry,*    . 

Mr.  Winder,  contra,  contended  that  it  did  not  ap- 
pear that  the  act  of  the  master  at  Port  au  Prince  was 
barratrous,  or  any  thing  more  than  gross  neglect,  or 
that  he  had  any  interest  in  the  consequences  of  his 
supposed    misconduct.      The  case,  of   Vallejo  v. 

aCawp.143.    t  Marshall  <mjn$.  528.  bid. Ml. 

Vol.  in.  23 
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1818.  Wheeler  does  not  support  the  inference  of  Marshall) 
and  his  opinion  is  not  authority  any  further  than  it  is 
borne  out  by  the  case.  It  has  been  doubted  by  the 
most  enlightened  jurists  whether  barratry  ought  to  be 
the  subject  of  insurance,  and  certainly  it  ought  not  to 
be  extended  beyond  its. direct  and  immediate  conse- 
quences. 

Feb.  nth.        Mr.  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  court,  and  after  stating  the  facts,  proceed- 
ed as  follows : 
The  insured      The  general  principle  unquestionably  is,  that  to 

cannot  recover  °  *  11 

boirStl0i- »  en^e  the  plaintiff  to  recover,  the  loss  must  be  occa- 
try8t^rod5SS  ^krned  hy  one  of  the  perils  in  the  policy.  This  is 
^in^ten-ii  equally  the  rule  of  reason  and  the  rule  of  law-  But 
iom  welprod^  the  plaintiff  contends  that  die  case  of  Vallejo  V. 
Suringtfecoii-  Wheeler  denies  the  application  of  this  principle  to  a 

tinuanceofthe  .  .  i  •    i    <■  11  •« 

tj*"^.or  •/-  Joss  w  a  case  in  which  barratry  has  been  committed. 
This  court  is  not  of  that  opinion.  The  case  of  Val- 
lejo v.  Wheeler  declares  it  to  be  immaterial  whether 
the  loss  occurred  during  the  continuance  of  the  barra- 
try, or  afterwards,  not  whether  the  loss  was  produced 
by  the  barratry.  In  that  case  the  court  was  of  opi- 
nion that  the  loss  was  produced  by  the  barratry. 

Judgment  affirmed/ 

a  The  cases  on  the  subject  To  which  add  the  following : 

of  barratry  are  collected  in  Where  the  owner  of  a  vessel 

Condy's  edition  of  Marshall  an  chartered  her  to  the  master 

Insurance,  vol.  II.  p.  615.  et  for  a  certain  period  of  time, 

infra,  and  note  (84)  p.  534.  the    master    covenanting    t* 
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victual  and  man  her  at  his  own 
expense,  he  was  held  to  be 
owner  pro  hoc  vice,  and  no  act 
of  his  would  amount  to  barra- 
try.   And  if  he  committed  an 
act,  which,  were  ,he  invested 
with  no  other  character  than 
that  of  master,  would  be  bar- 
ratrous, the  insurer  would  not 
be  liable  even  to  an  innocent 
owner  of  the  goods  laden  on 
board  the  vessel.    Hallett  v. 
The    Columbian    Ins.   Co.  .8 
Johns.    Rep.   272.      Barratry 
may  be  committed  by  the  mas- 
ter, in  respect  of  the  cargo, 
although  the  owner  of  the  car- 
go is,  at  the  same  time,  owner 
of  the  ship,  and  although  the 
owner  is,  also,  supercargo  or 
consignee    for    the    voyage. 
Cook  et  al.  v.  The  Commer- 
cial fns.  Co.  11  Johns.  Rep.  40. 
Qwer*,   Whether  information 
or  foots,  known  to  the  assured, 
as  to  the  carelessness,  extra- 
vagance, and  want  of  economy 
in  the   master,    be  material, 
and  ought  to  be  disclosed  to 
the  insurer  at  the  time  of  ef- 
fecting the  policy  ?  Walden  v. 
The  Firem.  Ins.  Co.  12  Johns. 
Rep.  128.  513.    A  vessel  was 
insured,   among  other   risks, 
egainst./Ere  ;  during  the  voyage 
a  tu^m^an  of  the  crew  careless- 
ly put   up  a  lighted  candle  in 
the  binnacle,  which  took  fire, 


and  communicating   to   some        i8\Q. 
powder,  the  vessel  was  blown    v^-v^** 
up,  and  wholly  lost;  it  was       Swaa 
held  that  the  insurers  were  Union*  Ins. 
not  liable  for  the  loss.    A  loss    Company, 
occasioned  by  the  mere  negli- 
gence or  carelesness  of  the 
master  or  mariners,  does  not 
amount  to  barratry,  which  is 
an  act  done  with  a  fraudulent 
intent,  or  ex  maleficto.    Grim  v. 
The  United  Ins.  Co.  13  Johns. 
Rep.   451.     See  8  Mass.  Rep. 
308.     A  sentence  condemning 
as  enemy's  property  a  cargo, 
which  the  master  had  barra- 
trously  carried  into  an  enemy's 
blockaded  port,  although  con- 
clusive evidence  that  the  car- 
go was  enemy's  property  at 
the  time  of  capture  and  con- 
demnation, does  not  disprove 
an   averment  that  the  caigo 
was  lost  by  the  captain**  bar- 
ratrously  carrying  it  to  places 
unknown,  whereby  the  goods 
became  liable  to  confiscation*, 
and  were  confiscated.    Gold- 
schmidt  v.  Whitmore,  3  Taunt. 
508.    Where  the  plaintiff  de- 
clared on  a  policy  from  Jutland 
to  Leith,  and  averred  a  loss 
by  seizure ;  the  master  testi- 
fied that  the  ship  was  pursuing 
her  course  for  Leith,  when 
she  was  captured  by  a  Swedish 
frigate,  five  German  miles  off 
the  coast  of  Norway.     The 
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defendant  produced  a  Swedish 
sentence  of  condemnation  for 
I>«*a»  breaking  the  blockade  of  Nor- 
Unit  States,  way.  Held,  that  this  was  con* 
elusive  evidence  of  the  breach 
of  blockade,  but  that  it  was  not 
sufficient  evidence  to  fix  the 
master  with  barratry.  That 
cannot  be  done,  unless  he  act 
criminally ;  and  to  say  that  he 
broke  the  blockade  in  disobe- 
dience to  Hie  instructions  of 
bis  owners,  from  some  private 
interest  of  his  own,  was  too 
strong  an  inference  from  the 
evidence  as  it  stood.  The 
ship  might  have  been  bound 
for  Leith,  and  yet  might 
have  received  instructions  to 
touch    at    Norway;  and  for 


other  reasons  she  might  have 
gone  thither,  without  any  im- 
putation of  barratry.  But 
the  court  did  not  decide  whe- 
ther the  plaintiff  could  have 
recovered  without  a  count  for 
barratry,  nor  whether,  upon  a 
count  for  barratry,  the  sentence 
for  a  breach  of  blockade  would 
be  conclusive.  Everth  ef  at.  v* 
Hannam,  t  Marshall's  Rep.  72» 
S.  C.  6  Taunt.  375.  Impro- 
per treatment  of  the  vessel  by 
the  master  will  not  constitute 
barratry,  although  it  tend  to 
the  destruction  of  the  vessel, 
unless  it  be  shown  that  he  act* 
ed  against  his  own  judgment 
Todd  v.  Ritchie,  1  StorbVa 
N.  P.  240. 


3whl72 
76f  004 
77f  738 

I  3whl72' 
106  f   43 


(Common  Law.) 

Dugan  et  oL,  Executors  of  Clarke,  v.  The  United 

States. 


Where  a  bill  of  exchange  was  endorsed  to  T.  T.  T.,  treasurer  of  the 
United  States,  who  received  it  in  that  capacity,  and  for  account  mt 
the  United  States,  and  the  bill  had  been  purchased  by  the  Secretary 
of  the  treasury  (as  one  of  the  commissioners  of  the  sinking  fond,  and 
as  agent  of  that  beard)  with  die  money  of  the  United  States, 
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iMfttonrards  endorse*  By  T.  T.T.,  treasurer  of  the  United  State*       1818. 

to  W.  &  S.,  and  by  them  presented  to  the  drawees  for  acceptance, 

and  protested  for  non-acceptance  and  non-payment,  and  sent  back  by 

W.  4r  S.  to  the  secretary  of  the  treasury ;  held,  that  the  endorsement 

toT.  T.  T.  passed  such  an  interest  to  the  United  States  as  enabled 

them  to  maintain  an  action  on  the  bill  against  the  first  endorser. 

Qwere,  whether  when  a  bill  is  endorsed  to  an  agent,  for  the  use  of 
Jns  principal,  an  action  on  the  bill  can  be  maintained  by  the  prin- 
cipal in  his  own  name  ? 

However  this  may  be  between  private  parties,  the  United  States 
oigbt  to  be  permitted  to  sue  in  their  own  name,  whenever  it  ap- 
pears, not  only  on  the  face  of  the  instrument,  but  from  -all  the  evi- 
dence, that  they  alene  are  interested  in  the  subject  matter  of  the 
controversy* 

Held,  that  the  United  States  might  recover  in  the  present  action, 
without  producing  from  W.  St  S.  a  receipt  or  a  re-endorsement  of  the 
hul ;  that  W.  4  S.  were  to  be  presumed  to  have  acted  as  the  agents 
or  bankers  of  the  United  States ;  and  that  all  the  interest  which 
W.  4r  S.  ever  had  in  the  bill,  was  devested  by  the  act  of  returning  it 
to  the  party  from  whom  it  was  received. 

If  a  person  who  endorses  a  bill  to  another,  whether  for  value,  or  for  the 
purpose  of  collection,  comes  again  to  the  possession  thereof,  be  is 
to  be  regarded,  unless  the  contrary  appears  in  evidence,  as  the  bonBL 

JUk  holder  and  proprietor  of  such  bill,  and  is  entitled  to  recover 
thereon,  notwithstanding  there  may  be  on  it  one  or  more  endorse- 
ments in  raH,  subsequent  to  the  endorsement  to  him,  without  pro- 
ducing: any  receipt  or  endorsement  back  to  him  from  either  of  such 
endorsees,  whose  names  he  may  strike  from  the  bill  or  not  as  he 
thinks  proper. 


Error  to  the  circuit  court  for  the  district  of  Ma- 
ryland. 

B  y  the  special  verdict  in  this  cause,  it  appeared, 
that  on  the  22d  of  December,  1801,  Aquila  Brown 
at  Baltimore,  drew  a  bill  of  exchange  on  Messrs.  Van 
Staphorst  &  Co.  at  Amsterdam,  for  60,000  guilders, 
payable  at  60  days  sight,  to  the  order  of  James 
Clarke,  the  defendants1  testator.    James  Clarke  en- 
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1818.  dorsed  the  bill  to  Messrs.  Brown  &  Hackman,  who 
afterwards  endorsed  itto  Beale  Owings,  who  endorsed 
the  same  to  Thomas  T.  Tucker,  Esq.  treasurer  of  the 
United  States,  or  order,  and  delivered  it  to  him  as 
treasurer  as  aforesaid,  who  received  it  in  that  capacity, 
and  on  account  of  the  United  States.  It  farther  ap- 
peared, that  this  bill  had  been  purchased  with  money 
belonging  to  the  United  States,  and  under  the  order, 
and  by  an  agent  of  the  then  secretary  of  the  treasury 
of  the  United  States,  for  the  purpose  of  remitting 
the  same  to  Europe,  for  the  government  of  the  Uni- 
ted States,  who,  in  ordering  the  purchase  of  this  bill 
acted  as  one  of  the  commissioners  of  the  sinking 
fund,  and  as  agent  for  that  board.  The  bill  was  af- 
terwards endorsed  to  Messrs.  Wilhem  &  Jan  Wii- 
link  &  N.  &  J.  &  R.  Van  Staphorst,  by  Thomas 
Tucker,  treasurer  of  the  United  States,  and  appears 
by  an  endorsement  thereon,  to  have  been  registered, 
by  the  proper  officer,  at  the  treasury  of  the  United 
States,  on  the  28th  of  December,  1801,  before  it 
was  sent  to  Europe.  The  bill  having  been  regularly 
presented  for  acceptance  by  the  last  endorsees  to  the 
drawees,  was  protested  for  non-acceptance.  It  was 
afterwards  protested  for  non-payment,  and  then  re- 
turned by  them  to  the  secretary  of  the  treasury  of  the 
United  States,  for  and  on  their  behalf,  who  directed 
this  action  to  be  brought.  Of  these  protests  due  no- 
tice was  given  to  the  drawer  of  the  bill. 

On  this  state  of  facts,  the  circuit  court  rendered 
judgment  for  the  United  States,  to  reverse  which,  this 
writ  of  error  was  brought. 
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Mr.  Winder,  and  Mr.  D.  B.  Ogden,  for  the  plaintiffs      i$i8. 
in  error,  argued,  1.  That  the  finding  of  the  jury    "^^ 
that  Tucker  endorsed  the  bill  to  Messrs.  Willinks  and        ▼• 
Van  Staphorst,  which  endorsement  was  filled  up  at  ^  1^8" 
the  time  by  Tucker,  and  so  remained  at  the  trial  and 
judgment  below,  showed  the  legal  title  to  this  bill  out 
of  the  United  States,  and  defeated  their  right  to  main* 
tain  the  action.    The  transfer  to  the  last  endorsees 
being  in  full,  a  recovery  could  not  be  had  in  the  name 
of  the  United  States,  without  producing  from  the  en- 
dorsees a  receipt  or  re-endorsement  of  the  bill ;  and  the 
endorsement  not  being  in  blank  could  not  be  struck  out 
at  the  trial,  so  that  the  court  and  jury  were  bound 
to  believe  that  the  title  was  not  in  the  United  States, 
but  in  the  persons  to  whom  Tucker  had  endorsed  the 
bill     If  a  bill  be  endorsed  in  blank,  and  the  endor- 
see fills  up  the  blank  endorsement,  making  it  paya- 
ble to  himself,  the  action  cannot  be  brought  in  the 
name  of  the  endorser,  which,  otherwise,  it  might." 
Every  endorsement  subsequent  to  that,  to  the  holder 
er  plaintiff^  must  be  struck  out  of  the  bill,  before  or 
at  the  trial,  in  order  to  render  the  evidence  corres- 
pondent to  the  declaration.*    Value  received  is  im- 
jpBed  in  every  bill  or  endorsement,  "and  a  transfer  by 
endorsement  or  delivery,  vests  in  the  assignee  a  right 
of  action  on  the  bill  against  all  the  preceding  parties 
to  it     An  endorser  having  paid  a  bill  must,  when 
he  sues  the  acceptor,  drawer,  or  preceding  endorser, 
prove  that  it  was  returned  to  him,  and  he  paid  it* 

•  ChXfy  on  Bilk,  148.  American  ed.  of  1817. 
b  ChUtyvn  BiUty  378.  American  ad.  of  1817. 
c  Mendez  r.  Cameron,  1  Ld.  Raym.  742. 


Unit  States. 
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1810.  The  special  verdict  does  not  find  that  the  endorse- 
s^r^/  ment  to  Willinks,  &c  was  as  agents;  but  that  by 
v.  the  endorsement  the  contents  of  the  bill  were  directed 
to  be  paid  to  them.  The  finding  that  the  bill  was 
afterwards  returned  by  them  to  die  secretary  of  the 
treasury  of  the  United  States,  for  and  on  behalf  of 
the  United  States,  is  not  finding  that  they  were 
agents ;  nor  can  the  court  infer  it:  and  if  they  did, 
still  the  outstanding  endorsement  shows  the  legal 
title  in  the  last  endorsee.  ,It  has  been  determined 
by  the  court  that  the  mere  possession  of  a  promisso- 
ry note  by  an  endorsee,  who  had  endorsed  it  to  ano- 
ther, is  not  sufficient  evidence  of  his  right  of  actum 
against  his  endorser,  without  a  reassignment  or  receipt 
from  the  last  endorsee.*  2.  The  United  States  can- 
not be  the  endorsees  of  a  bill  so  as  to  entitle  them  to 
bring  an  action  on  it  in  their  own  name.  It  is  essen- 
tial to  a  bill  of  exchange  that  it  should  be  negotiable* 
The  government  of  the  United  States,  as  such,  are 
incapable  of  endorsing  a  bill ;  of  receiving  and  giving 
notice  of  non-acceptance  and  non-payment  It  is 
essential  to  the  very  nature  of  this  species  of  instru- 
ments that  all  the  parties  should  be  compelled  to  re- 
spond according  to  the  several  liabilities  they  may 
eontract  in  the  course  of  the  negotiation.  But  the 
United  States  cannot  be  sued,  and,  consequently, 
cannot  be  made  answerable  as  the  drawers  or  endor- 
sers of  a  bill.  The  national  legislature  is,  probably, 
competent  to  provide  for  the  case,  and  to  designate 
some  public  officer  who  shall  be  authorized  to  nego- 

a  Welch  v.  Lindo,  7  Cranch,  151. 


Unit  States, 
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tfote  bills  for  the  United  States-    But  until  some  sta-      1818; 
tntory  provision  on  the  subject  is  ftiade,  the  existence  >^v^%^ 
of  such  an  authority  in  any  particular  officer  of  the   t    t. 
government  cannot  be  inferred.    3.  But  even  suppos- 
ing that  any  endorsement  whatever  can  vest  the  legal 
title  to  a  bill  of  exchange  in  the  United  States,  so  as 
to  render  them  capable  of  maintaining  an  action  on,  it 
ja  their  own  name,  the  endorsement  to  Tucker  under 
the  circumstances  of  tins  case,  did  not  vest  such  a  title 
in  them.    The  treasurer  of  the  United  States  has  no 
authority,  car  officio,  to  draw,  or  endorse,  or  otherwise 
negotiate  bills.    The  only  officers  of  the  government 
who  possess  the  power  of  drawing  bills  are  the  com- 
missioners of  the  Sinking  FuncL    To  them  it  is  ex* 
pressly  given  by  law.    But  &  power  to  draw  or  en- 
dorse bills  as  an  agent  cannot  be  delegated  to  another, 
unless  the  power  of  substitution  be  expressly  given.4 
Besides,  the  agent  constituted  by  the  commissioners 
was  the  secretary  of  the  treasury,  who  employed,  not 
Tucker,  but  another  person,  to  purchase  the  bill. 
Where  a  Mil  is  payable  to  A.  for  the  use  of  B.,  the 
hitter  has  only  an  equitable,  not  a  legal,  interest 
The  tight  of  assignment  is  in  the  former  only.6  Here 
the  action  ought  to  have  been  brought  in  the  name  of 
the  trustee,  and  not  of  the  cestui  que  trust. 

The  Attorney- General,  contra,  contended,  that  the 
position  on  the  other  side  as  to  agency  in  the  negotia- 
tion of  bills  was  not  law.    An  aetioiL  could  not  be 

aChiOyo%BQU,M.    American  ed.  of  1817. 
b  Id-  139.    Price  r.  Stephens,  3  J&a*u  Rep.  £tt« 
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1618.  maintained  in  the  name  of  Tucker  for  want  of  inte- 
rest in  him.  According  to  the  doctrine  on  the  other 
side,  he  alone  is  suable,  as  well  as  empowered  to  sue* . 
But  all  the  authorities  show  that  an  ageat  contracting 
on  the  behalf  of  government  is  not  personally  liable  f 
and  the  other  alternative  of  the  proposition,  that  he 
is  personally  capable  of  maintaining  an  action,  can- 
not be  supported.  A  person  may  become  a  party  to 
a  bill,  not  only  by  his  own  immediate  act,  but  by  pro- 
curation; by  the  act  of  his  attorney  or  agent:  and  all 
persons  may  be  agents  for  this  purpose,  whether  ca- 
pable of  contracting  on  their  own  account,  so  as  to 
bind  themselves,  or  not1  An  agent  of  the  govern- 
ment who  draws  or  endorses  a  bill  will  not  be  per- 
sonally bound,  even  if  he  draws  or  endorses  in  Ins 
own  name,  without  stating  (hat  he  acts  as  agent c  But 
here  Tucker  subscribed  the  style  of  his  office.  It  is 
sufficient  to  declare  on  a  bill  of  exchange  according  to 
the  legal  intendment  and  efl^  and  an  averment  that  the 
endorsement  was  to  the  party  interested  is  satisfied  by 
showing  an  endorsement  to  his  agent'  The  United 
States,  though  not  natural  persons  engaged  in  com- 
merce, may  be  parties  to  a  bill  of  exchange.  The  Unit- 
ed States  area  body  politic  and  corporate ;  and  it  has 

a  Macbeath  ?.  Haldimand,  1  T.  R.  172.  Umrin  v.  Wolaetey,  Id. 
674.  Myrtle  r.  Bearer,  1  East,  135.  Rice  v.  Chute,  Id.  579. 
Hodgson  y.  Dexter,  1  Cranchy  363.  Jones  v.  Le  Tombe,  3  DaU.  SS4. 
Brown  v.  Austin,  1  Mam.  Rep.  SOS.  Sheffield  r.  Watoon,  3  C*inc$* 
M$p,to.    Freeoaany.Ot^^Afcu*. J^.27J. 

b  Chtity  on  Bills,  34*    Am.  ed.  of  1S17. 

c  Id.  40. 
'    d  Id.  3€5.  367.    App.  5*8.  639. 
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long  since  ceased  to  be  necessary  in  a  declaration  on  a  1*1** 
biff  of  exchange  to  state  the  custom  of  merchants,  and 
that  the  parties  to  it  were  persons  within  the  customs* 
Consequently,  they  have  t£e  same  right  to  sue  on  a  trill 
as  any  other  persons ;  and  that  they  are  not  reciprocal- 
ly liable  to  be  sued,  is  an  attribute  of  sovereignty.  In- 
dividuals contracting  with  them  rely  on  their  dignity 
and  justice.  But  the  power  of  suing  on  their  part  is 
essential  to  the  collection  of  the  public  revenue,  to 
the  support  of  government,  and  to  the  payment  of 
the  public  debts. 

Mr*  Jdstke  Livingston  delivered  the  opinion  of  f«&.  19& 
die  court,  and  after  stating  the  facts,  proceeded  as  fol- 
lows: ♦ 

The  first  question  which  will  b4  disposed  of,  al- 
though not  the  first  in  the  order  of  argument,  will 
he,  whether  die  endorsement  of  this  bill  to  Mr. 
Tucker,  under  the  peculiar  circumstances  attending 
the  transaction,  did  not  pass  such  an  interest  to  the 
United  States,  as  te  enable  them  to  sue  in  their  own 
name.  In  deciding  this  point,  it  will  be  taken  for 
granted,  that  no  doubt  can  arise  on  the  special  ver- 
dict as  to  the  party  redly  interested  in  this  bilk  It 
was  purchased  with  the  money  of  the  United  States* 
It  was  endorsed,  to  their  treasurer ;  it  was  registered 
at  their  treasury ;  it  was  forwarded  by  their  secretary 
of  the  treasury,  to  whom  it  was  returned,  after  it  had 
been  dishonoured)  Jor  and  an  behalf,  as  the  jury  ex- 
pressly find,  of  the  United  States*  Indeed,  without 
denying  the  bill  to  be  the  property  of  the  United 
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1618.      States,'  it  is  supposed  that  the  action  should  have  been 


Du_n     in  the  name  of  Mr.  Tucker,  their  treasurer,  and  not 
r.        in  the  name  of  the  cestug  que  trust.    If  it  be  admit- 
ted,  as  it  must,  be,  that  a  party  may  in  some  cases 
declare  according  to  the  legal  intendment  of  aa  in- 
strument, it  is  not  easy  to  conceive  a  case  where  such 
intendment  can  be  stronger,  than  in  the  case  before 
the  court    But  it  is  supposed,  that  before  any  such 
intendment  can  be  made,  it  must  appear  that  Mr. 
Tucker  acted  under  some  law,  and  that  his  conduct 
throughout  comported  with  his  dutiep  as  therein  pre* 
scribed.    It  is  sufficient  for  the  present  purpose  that 
,  •  he  appears  to  have  acted  in  his  official  character,  and 
in  conjunction  with  other  officers  of  the  treasury. 
The  court  is  not  bound  to  presume  that  he  acted 
otherwise  than  according  to  law,  or  those  rules  which 
"had  been  established  by  the  proper  departments  of 
government  for  the  transaction  of  business  of  this 
OMNLwhe-  nature.     If  it  be  generally  true,  that  when  a'biltis 
binu endorsed  endorsed  to  the  agent  of  another  for  the  use  of  his 

to  an  agent  for 

th^cT'iof  an  principal,  an  action  cannot  be  maintained,  in  the 
^n^nw  name  °f  such  principal  (on  which  point  no  opinion  is 
^TdpaVin  w!  given,)  the  government  should  form  an  exception  to 
Hote£r**i.  such  rule,  and  the  United  States  be  permitted  to  sue  in 
iwmh  private  their  own  name,  whenever  it  appears,  not  only  on  the 
aited  states    face  *of  the  instrument,  but  from  all  the  evidence,  that 

jpkj    me    io 

*me  «jro  they  alone  were  interested  in  the  subject  matter  of  the 
££  &*?*•«  controversy.  There  is  a  fitness  that  the  public  by 
'a™  iKflSE  its  own  officers  should  conduct  all  actions  in  which 
jectipatter.  jt  ^  interested,  and  in  its  own  name;  and  die 
inconvenience?  to  which  individuals  may  be  exposed 
in  this  way,  if  any,  are  light,  when  weighed  against 
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those  which  would  result  from  lis  being  always  isis. 
farced  to  bring  an  action  in  the  name  of  an  agent. 
Not  only  the  death  or  bankruptcy  of  an  agent  may 
create  difficulties,  but  set-offs  may  be  interposed 
against  the  individual  who  is  plaintiff,  unless  thtf 
court  will  take  notice  of  the  interest  of  the  United 
States ;  and  if  they  can  do  this  to  prevent  a  set-off, 
which  courts  of  law  have  done,  why  not  at  once  per* 
mk  an  action  to  be  instituted  in  the  name  of  the  Uni« 
ted  States  ?  An  intimation  was  thrown  out  that  the 
United  States  had  no  right  to  sue  in  any  case,  with- 
out an  act  of  congress  for  the  purpose*  On  this  point 
the  court  entertains  no  doubt  In  all  cases  of  con- 
tract with  the  United  States,  they  must  have  a  right 
to  enforce  the  performance  of  such  contract,  or  to  re- 
cover .damages  for  their  violation,  by  actions  in  their 
own  name,  unless*  different  mode  of  suit  be  prescribed 
by  law,  which  is  not  pretended  to  be  the  case  here. 
It  would  be  stfange  to  deny  to  them  a  right  which  is 
secured  to  every  citizen  of  the  United  States. 

It  is  next  said  by  the  plaintiff  in  error,  that  if  the 
endorsement  to  Mr.  Tucker  as  treasurer  of  the  Uni- 
ted States,  passed  such  an  interest  to  the  latter,  as  to 
enable  them  to  sue  in  their  own  name,  yet  such  title 
was  devested  by  Mr.  Tucker's  endorsing  the  bill  to 
the  Messrs.  Wilfinks  and  Van  Staphorst,  which  en* 
dorsement  appeared  on  the  bill  at  the  trial,  and  is 
still  on  it 

The  argument  on  this  point  is,  that  the  transfer  to 
the  last  endorsees  being  in  full,  a  recovery  cannot  be 
had  in  the  name  of  the  United  States,  without  pro- 
ducing from  them  a  receipt,  or  a  re-indorsement  of 
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1819-  the  bill,  and  that  this  endorsement  not  being  in  blank 
could  not  be  obliterated  at  the  trial,  so  that  the  court 
aifd  jury  were  bound  to  believe,  that  the  title  to  this 
bill  was  not  in  the  United  States  but  in  the  gentle- 
man to  whom  Mr.  Tucker  had  endorsed  it 

The  mere  returning  of  this  bill,  with  the  protest 
for  non-acceptance  and  non-payment  by  the  Messrs* 
Willinks  and  Van  Staphorst  to  the  Secretary  of  the 
Treasury  of  the  United  States,  for  their  account,  is 
presumptive  evidence  of  the  former  haying  acted  only 
as  agents  or  as  bankers  of  the  United  States.  When 
that  is  not  the  case,  it  is  not  usual  to  send  a  bill  back 
to  the  last  endorser,  but  to  some  third  person,  who 
may  give  notice  of  its  being  dishonoured  and  ap- 
ply for  payment  to  such  endorser,  as  well  as  to 
every  other  party  to  the  bill.  In  the  case  of  an  agen- 
cy, then  so  fully  established,  it  would  be  vain  to  ex- 
pect either  a  receipt  or  a  fe-endorsement  of  the  bill* 
The  first  could  not  be  given  consistent  with  the  truth 
of  the  fact,  and  the  latter  might  well  be  refused  by  a 
cautious  person  who  had  no  interest  whatever  in  the 
transaction.  In  such  case,  therefore,  a  court  may  well 
say  that  all  the  title  which  the  last  endorsees  ever  had 
in  the  bill,  which  was  a  mere  right  to  collect  it  for  the 
United  States,  was  devested  by  the  single  act  of  re- 
turning it  to  the  party  of  whom  it  was  received. 
of  a  bin,  who  But  if  this  agency  in  the  Messrs.  Willinks  and  Van 

comes     again  ©        * 

££ionhL£5;  Staphorst  were  not  established,  the  opinion  of  the 
^n£?£li  court  would  be  the  same.    After  an  examination  6f 

fide  holder  and 
proprietor,  un- 
less the  contiry  appears,  and  may  recover  thereom,  notwithstanding  there  may  be  one  or  mwren- 
jlorsements  in  full,  subsequent  to  the  endorsement  to  him,  without  producing-  any  receipt  or 
endorsement  \ac<t  to  him;*fxom  cither  of  «ch  endorsees,  and  without  striking  tbeir'name*  (totn 
the  bill. 
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die  cases  on  this  subject,  (which  cannot,  all  of  them,  1818. 
be  reconciled,)  the  court  is  of  opinion,  that  if  any 
person  who  endorses  a  bill  of  exchange  to  ano- 
ther, whether  for  value,  or  for  the  purpose  of  collec- 
tion, shall  copie  to  the  possession  thereof  again,  he 
shall  be  regarded,  unless  the  contrary  appear  in  evi- 
dence, as  the  bond  fide  holder  and  proprietor  of  such 
bill,  and  shall  be  entitled  to  recover,  notwithstand- 
ing there  may  be  cm  it  one  or  more  endorsements  in 
foil,  subsequent  to  the  one  to  him,  without  producing 
any  receipt  or  endorsement  back  from  either  of  such 
endorsees,  whose  names  he  may  strike  from  the  bill, 
or  not,  as  he  may  think  proper. 

Judgment  affirmed. 


(Common  Law.) 

Olivera  v.  The  Union  Insurance  Company. 

A  vessel  within  a  port,  blockaded  after  the  commencement  of  her 
voyage,  and  prevented  from  proceeding  on  it,  sustains  a,  loss  by  a 
peril  within  that  Clause  of  the  policy  insuring:  against  the  "  arrests* 
restraints,  and  detainments  of  kings,"  &c.  for  which  the  insurers  are 
liable ;  and  if  the  vessel  so  prevented  be  a  neutral,  having  on  board 
a  neutral  cargo,  laden  before  the  institution  of  the  blockade,  the  re- 
«tmnt  is  unlawful. 

A  blockade  does  not,  according  to  modern  usage,  extend  to  a  neutral 
vsssel  found  in  port,  nor  prevent  her  coming  out  with  the  cargo 
which  was  on  board  when  the  blockade  was  instituted. 

A  technical  total  lqn  must  continue  to  the  time  of  ubandonmefJt 
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1818  Vrj'r/r-  **  to  llie  application  of  this  principle  to  a  case  where  €h€ 

s^^V^^        loss  was  by  a  restraint  od  a  blockade,  and  proof  made  of  the  com* 

Oh  vera  tntncemcot  of  the  blockade,  but  no  proof  that  it  continued  to  the 

*"■  time  of  Hit;  abaudoameut  ? 

Union     Ids. 
Company. 

Error  to  the  circuit  court  for  the  district  of 
Maryland. 

On  the  29th  day  df  December,  in  the  year  1812, 
the  plaintiffs,  who  are  Spanish  subjects,  caused  insu- 
rance to  be  made  on  the  cargo  of  the  brig  called  the 
St.  Francis  de  Assise,  a  at  and  from  Baltimore  to  the 
Havanna,"  Beside  the  other  perils  insured  against 
in  the  policy,  according  to  the  usual  formula,  were 
u  all  tmlaivful  arrests,  restraints,  and  detainments  of 
all  kings,"  Lc.  The  cargo  and  brig  were  Spanish 
property,  and  were  regularly  documented  as  such* 
The  vessel  sailed  from  Baltimore,  and  was  detained 
by  ice  till  about  the  8th  day  of  February,  in  the  year 
1813,  when,  being  near  the  mouth  of  the  Chesapeake 
bay,  the  master  of  the  brig  discovered  four  frigates, 
which  proved  to  be  a  British  blockading  squadron. 
He,  however,  endeavoured  to  proceed  to  sea.  While 
making  this  attempt,  he  was  boarded  by  one  of  the 
frigates,  the  commander  of  which  demanded  and  re- 
ceived the  papers  belonging  to  the  vessel,  and  en- 
dorsed on  one  of  them  the  words  following :  "  I  here- 
by certify  that  the  bay  of  Chesapeake,  and  ports 
therein,  are  under  a  strict  and  rigorous  blockade,  and 
you  must  return  to  Baltimore,  and  upon  no  account 
whatever  attempt  quitting  or  going  out  of  the  said 
port."  The  brig  returned ;  after  which  the  master 
made  his  protest,  and  gave  notice  to  the  agent  of  the 
owners  in  Baltimore,  who  abandoned  "in  due  and 
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reasonable  time."    The  underwriters  refused  to  pay  %  ms. 
the  loss  on  which  this  suit  was  brought    It  appear-   vfTv^^/ 
cd,  also,  on  the  trial,  that  the  vessel  had  taken  her        v. 
cargo  on  board,  and  sailed  on  her  voyage  before  the  Tc^an^a 
blockade  was  instituted.     On  this  testimony  the 
plaintiff's  counsel  requested  the  court  to  instruct  the 
jury,  that  if  they  believed  the  matters  so  given  to  them 
in  evidence,  the  plaintiffs  were  entitled  to  recover. 
The  court  refused  to  give  this  instruction,  and  the  jury 
found  a  verdict  for  the  defendants ;  the  judgment  on 
which  was  brought  before  this  court,  on  a  writ  of  er- 
ror. 

Mr.  Harper,  for  the  plaintiffs,  argued,  that  a  right  Feb.  4th. 
of  abandonment  accrued  on  the  original  restraint  or 
obstruction  of  the  voyage  by  the  blockade,  without 
an  actual  attempt  to  pass.  Upon  reason  and  autho- 
rity, the  interposition  of  the  blockade  was  a. preven- 
tion of  the  prosecution  of  the  voyage,  and,  conse- 
quently, a  loss  within  the  policy.  To  constitute  a 
technical  total  loss,  which  would  give  a  right  to 
abandon,  it  was  not  necessary  that  the  vessel  should 
expose  herself  to  a  physical  risk,  or  actual  manucap- 
tion, k  was  sufficient,  that  there  was  a  moral  im- 
possibility of  prosecuting  the  voyage.  But  here  was 
an  actual  restraint  by  the  vis  major  in  endorsing  the 
▼easels  papery  and  ordering  her  back  to  Baltimore, 
which  would  unquestionably  justify  the  abandonment 
The  restraint  was  "  unlawful/1  according  to  the  true 
intent  of  this  qualification  of  the  usual  terms  of  the 
policy ;  because  the  blockade  was  instituted  after  the 
cargo  was  taken  on  board,  and  the  vessel  had  a  legal 
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1818.      right  to  proceed  with  it,  notwithstanding  the  block- 
s^^/   ade.*    The  case  of  Barker  v.  Blakes*  supports  the 

.  ri  T     doctrine  that  the  insured  may  abandon  upon  a  mere 

Company.  *  proclamation  of  blockade,  although  under  the  peculiar 

circumstances  of  that  case  the  party  was  held  to  have 

delayed  his  abandonment  too  long.    The  decisions  of 

our  own  courts  concur  to  support  this  doctrine/ 

Mr.  Jones  and  Mr.  Winder,  contra,  contended,  that 
the  decisions  of  this  court  laid  the  true  foundation  for 
the  determination  of  the  present  case.  The  loss  did 
mot  fall  within  the  peculiar  clause  of  the  policy  as  to 
"unlawful  arrests,  restraints,  and  detainments." 
The  case  of  M'Call  et  al.  v.  The  Marine  Insurance 
Company,  determines  that  the  qualification  "  unlaw- 
ful/' extends  to  all  the  perils  mentioned,  to  arrests, 
and  restraints,  and  detainments ;  and  that  a  block- 
ade is  not  an  unlawful  restraint4  Whether  egress 
in  the  present  case  was  unlawful  or  not,  is  immaterial, 
unless  the  vessel  had  been  actually  detained  and  car- 
ried in  for  adjudication.  The  manner  in  which  the 
blockade  is  to  be  enforced,  is  of  military  discretion, 
and  a  neutral  vessel,  with  a  cargo  taken  on  board 
after  the  commencement  of  the  blockade,  may  be 
turned  back,  though  she  may  not  be  liable  to  con- 
demnation as  prize.    Had  the  vessel  been  seat  in 

s  The  Betsey,  I  Rob.  S3.    The  Vrow  Jadftft,  JM.  I50.%  Tfae  F*t- 
4am,  4  Rob.  89, 

b  2  Eart,283.  S.  C.  2  Marshall  on  Ins.  App.  No.  VIII.  p.  835. 

e  Schmidt  r.  The  United  Ins.  Co.  1  Johns.  Rep.  249.    Symond* 
V.  The  United  Ins.  Co.  4  Doll  417. 
t   d  8  Crxmch,  59. 
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for  adjudication,  the  captors  would  have  been  ex-      ms. 
cused  from  costs  and  damages,  though  she  might    VJ^V~^/ 
have  been  acquitted,  and  pursued  her  voyage.    Con-        v. 
sequently,  the  restraint  was  not  unlawful.    This  is   q!££J£ 
a  claim  for  indemnity  on  account  of  a  technical  total 
loss,   consequential  on  some  of  the  perils  insured 
against;  a  loss  breaking  up  the  voyage,  or  rendering  it 
not  worth  pursuing.    But  there  is  no  proof  on  the 
record  that  the  blockade  still  continued  at  the  time 
of  the  abandonment.    Besides,  the  voyage  must  be 
completely  and  entirely  broken  up.    The  authorities 
have  settled  it  that  mere  apprehension  is  no  ground 
of  abandonment;  no  loss,  quia  timet,  is  known  to  the 
law.    In  Barker  v.  Blakes,  the  two  circumstances  of 
capture  and  the  supervening  blockade  were  combi- 
ned and  connected  together  to  render  the  voyage  not, 
worth  pursuing,  and  to  justify  the  abandonment  The 
elementary  writers  have  collected  the  cases  concur- 
ring to  establish  the  doctrine  that  a  blockade,  or  em- 
bargo, or  any  other  inhibition  of  trade  will  not  au- 
an  abandonment* 


Mr*  Harper,  in  reply.  The  case  of  M'Call  et  aU 
r.  the  Marine  Insurance  Company,  went  on  the 
groofid  that  the  blockade  was  lawful,  and,  therefore, 
die  insured  was  held  not  entitled  to  recover.  But  in 
this  case,  it  is  contended  that  the  blockade  was  un- 
lawfully applied  to  k  neutral  vessel  attempting  to  de- 
part with  a  cargo  taken  on  board  before  the  com- 
of  the  blockade.    The  right  of  the  neu- 


•  1  Mankalion  Ins.  £19.    Park  on  Jiw.  223.  6th ed. 
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1918.  tral  to  depart  is  inconsistent  with  the  pretended  right 
of  the  belligerent  to  prevent  his  egress.  The  sup* 
posed  exemption  from  costs  and  damages  on  the  part 
of  the  blockading  squadron  would  not  show  that  the 
neutral  had  no  right  to  proceed,  but  only  that  his  right 
was  not  so  manifest  and  apparent  as  to  subject  the 
captors  to  costs  and  damages.  It  was  unnecessary 
for  the  insured  to  prove  that  the  blockade  continued 
after  the  vessel  was  turned  back*  The  legal  pre- 
sumption is,  that  it  still  continued ;  and  it  is  a  public, 
notorious,  historical  fact,  that  it  did  continue.  In 
Barker  v.  Blakes,  the  court  of  K.  B.  merely  state  the 
previous  detention  by  the  capture,  in  order  to  show 
that  the  party  was  not  in  fault,  in  not  reaching  Havre 
before  the  blockade  commenced.  But  the  main  stress 
of  the  opinion  tends  to  show  that  the  institution  erf 
a  blockade  may  afford  a  ground  of  abandonment, 
without  an  actual  attempt  to  enter  the  blockaded 
port  The  cases  cited  by  Marshall  and  Park,  are 
not  cases  of  blockade,  but  of  municipal  edicts  inter* 
dieting  trade  with  the  ports  of  the  sovereign  by  whom 
they  were  established. 

Ptb.  nth.  Mr.  .Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  court,  and  after  stating  the  fapts,  proceed* 
ed  as  follows: 

On  the  part  of  the  plaintiff  in  error,  it  has  been 
contended,  that  the  assured  hav^sustained  a  techni- 
cal total  loss,  by  a  peril  within  that  elause  in  the  po- 
licy, which  insures  "  against  all  unlawful  arrests,  re- 
straints, and  detainments  of  kings,"  &c. 
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*  He  contends,  1st  That  a  blockade  is  u  a  restraint"      wis. 
of  a  foreign  power,    2d.  That,  on  a  neutral  vessel, 
wkh  a  neutral  cargo,  laden  before  the  institution  of 
the  blockade,  it  is  "  an  unlawful  restraint" 

Hie  question,  whether  a  blockade  is  a  peril  in- 
sared  against,  is  one  on  which  the  court  has  enter* 
tained  great  doubts.  In  considering  it,  the  import  of 
the  several  words  used  in  the  clause  has  been  examin- 
ed. It  certainly  is  not  "  an  arrest,"  nor  is  it "  a  de- 
tainment" Each  of  these  terms  implies  possession  of 
the  thing  by  the  power  which  arrests  or  detains; 
and,  in  the  case  of  a  blockade,  the  vessel  remains  in 
the  possession  of  the  master.  But  the  court  does  not 
understand  the  clause  as  requiring  a  concurrence  of 
die  three  terms,  in  order  to  constitute  the  peril  de- 
scribed. They  are  to  be  taken  severally ;  and,  if  a 
blockade  be  a  "  restraint,"  the  insured  are  protected 
against  it,  although  itta  neither  an  "  arrest"  nor  de- 
tainment" 

What,  then,  according  to  common  understanding, 
is  the  meaning  of  the  term  "  restraint  ?"  Does  it  im- 
ply, that  the  limitation,  restriction,  or  confinement, 
must  be  imposed  by  those  who  are  in  possession  of 
the  person  or  thing  which  is  limited,  restricted,  or 
confined;  or  is  the  term  satisfied  by  a  restriction,  cre- 
ated by  the  application  of  external  force?  If,  for  ex- 
ample, a  town  be  besieged,  and  the  inhabitants 
confined  within  its  walls  by  the  besieging  army,  if  in 
attempting  to  come  out,  they  are  forced  back,  would  * 
k  be  inaccurate  to  say  that  they  are  restrained  within 
those  limits?  The  court  believes  it  would  not;  and, 
if  it  would  not,  then  with  equal  propriety  may  it  be 
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1816.      said,  when  a  port  is  blockaded,  that  the  vessels  with* 
**f"v^/   in  are  confined,  or  restrained  from  coming  out.   The 
*.        blockading  force  is  not  in  possession  of  the  vessels  in* 
Cmptiiy.    closed  in  the  harbour,  but  it  acts  upon  and  restrains 
them*    It  is  a  vis  major,  applied  directly  and  effect- 
ually to  them,  which  prevents  them  from  coming  out 
of  port.    This  appears  to  the  court  to  be,  in  correct 
language,  "  a  restraint"  of  the  power  imposing  the 
blockade,  and  when  a  vessel,  attempting  to  come  out, 
is  boarded  and  turned  back,  this  restraining  force  is 
practically  applied  to  such  vessel. 

Although  die  word,  as  usually  understood,  would 
seem  to  comprehend  the  case,  yet  this  meaning  can- 
not be  sustained,  if,  in  policies,  it  has  uniformly  re- 
ceived a  different  construction.  The  form  of  this 
contract  has  been  long  settled ;  and  the  parties  enter 
into  it  without  a  particular  consideration  of  its  terms. 
Consequently,  no  received  construction  of  those  term* 
ought  to  be  varied. 

It  is,  however,  remarkable,  that  tie  industrious  re- 
searches of  the  bar  have  not  produced  a  single  case, 
from  the  English  books,  in  which  this  question  has  been 
clearly  decided.  In  the  case  of  Barker  v.  Blakes,  which 
has  been  cited  and  relied  on  at  the  bar,  oneof  the  points 
made  by  the  counsel  for  the  underwriters  was,  that  die 
abandonment  was  not  made  in  time,  and  the  court  was 
of  that  Opinion.  Although,  in  this  case,  it  may  fairly 
be  implied,  from  what  was  said  by  the  judge,  that  a 
mere  blockade  is  not  a  peril  within  the  policy,  still 
this  does  not  appear  to  have  been  considered,  either 
at  the  bar  or  by  the  bench,  as  the  direct  question  in 
the  cause,  nor  was  it  expressly  decided.    The  opinion 
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ef  the  court  wta,  that  the  blockade  constituted  a  total  ma. 
loss,  which  was  occasioned  by  the  detention  of  the 
vessel;  but  that  the  abandonment  was  not  made  within 
reasonable  time  after  notice  of  that  total  loss.  In 
forming  this  opinion,  it  had  not  become  necessary  to 
inquire  whether  the  blockade,  unconnected  with  the 
detention,  was,  in  itself,  a  peril  against  which  the  po- 
licy provided.  The  judgment  of  the  court  could  not 
he,  in  the  most  remote  degree,  influenced  by  the  re* 
salt  of  this  inquiry;  and,  consequently,  it  was  not 
made  with  that  exactness  of  investigation  which 
would  probably  have  been  employed,  had  the  case 
depended  on  it  It  is  also  to  be  observed,  that  the 
vessel  did  not  attempt  to  proceed  towards  the  block- 
aded port,  but  lay  in  Bristol  when  the  abandonment 
was  made.  The  blockading  squadron,  therefore,  did 
not  act  directly  on  the  vessel,  nor  apply  to  her  any 
physical  force.  It  is  not  certain,  that  such  a  circum- 
stance might  not  have  materially  affected  the  case. 
This  court,  therefore,  does  not  consider  the  question 
as  positively  decided,  in  Barker  v.  Blakes. 

The  decisions  of  our  own  country  would  be  great- 
ly respected,  were  they  uniform ;  but  they  are  in  con- 
tradiction to  each  other.  In  New-York,  it  has  been 
bdd,  that  a  blockade  is,  and  in  Massachusetts,  thai 
it  is  not,  a  peril  within  the  policy.  The  opinions  of 
the  judges  of  both  these  courts  are,  on  every  account, 
entitled  to  the  highest  consideration.  But  they  op- 
pose each  other,  and  are  not  given  in  cases  precisely 
similar  to  that  now  before  this  court.  The  opinion 
that  a  blockade  was  not  a  restraint,  was  held  by  the 
courts  of  Massachusetts;  but  was  expressed  by  the 
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leio-       very  eminent  judge  who  then  presided  in  that  court, 
**£?****   in  a  case  where  the  vessel  was  not  confined  within  a 

Oh  vera  -     *        • 

v.         blockaded  port  by  the  direct  and  immediate  apph- 
Compwiyl"   cation  of  physical  force  to  the  vessel  herself. 

Believing  this  case  not  to  have  been  expressly  de- 
cided, the  court  has  inquired  how  far  it  ought  to  be . 
influenced  by  its  analogy  to  principles  which  have 
been  settled. 

It  has  been  determined  in  England  that  if  the  port 
for  which  a  vessel  sails  be  shut  against  her  by  the 
government  of  the  place,  it  is  not  a  peril  within  the 
policy.  In  Hadkinson  v.  Robinson,  a  vessel  bound 
to  Naples  was  carried  into  a  neighbouring  port  by  the 
master  in  consequence  of  information  received  at  sea- 
that  the  port  of  Naples  was  shut  against  English  ves- 
sels. In  an  action  against  the  underwriters  the  jury 
found  a  verdict  for  the  defendants,  and,  on  a  motion 
for  a  new  trial,  the  court  said  "  a  loss  of  the  voyage 
to  warrant  the  insured  to  abandon  must  be  occasioned 
by  a  peril  acting  upon  the  subject  matter  of  the  insu- 
rance immediately,  and  not  circuitously,  as  in  tjie  pre; 
sent  case.  The  detention  of  the  ship  at  a  neutral 
port,  to  avoid  the  danger  of  entering  the  port  of  des- 
tination cannot  create  a  total  loss  within  the  policy, 
because  it  does  not  arise  from  any  peril  insured 
against"  r 

It  will  not  be  denied  that  this  case  applies  in  prin- 
ciple to  the  case  of  a  vessel  whose  voyage  is  broken 
up  by  the  act  of  the  master  on  hearing  that  his  port 
of  destination  is  blockaded.  The  peril  acts  directly 
on  the  vessel  not  more  in  the  one  case  than  in  the 
other.    But  if,  in  attempting  to  pass  the  blockading 

/  3  Bot.  fy  Pul.  588. 


OP  THE  UNITED  STATES.  193 

squadron,  the  vessel  be  stopped  and  turned  back,  the      1818. 
force  is  directly  applied  to  her,  and  does  act  directly 
and  not  circuitously. 

Without  contesting  or  admitting  the  reasonableness 
of  the  opinion,  that  the  loss  of  the  voyage  occasioned  by 
the  detention  of  the  ship  by  her  master  in  a  neutral 
port  is  not  within  the  policy,  it  may  well  be  denied  to 
follow  as  a  corollary  from  it,  that  a  vessel  confined  in 
port  by  a  blockading  squadron,  and  actually  prevent- 
ed by  that  squadron  from*  coming  out,  does  not  sus- 
tain the  loss  of  her  voyage  from  the  restraint  of  a  fo- 
reign power,  which  is  a  peril  insured  against. 

Lubbock  v.  Rowcroft,  which  was  decided  at  nisi 
jprfaj,  is  in  principle  no  more  than  the  case  of  Had- 
tinmn  v.  Robinson.  Having  heard  that  his  port  of 
destination  was  blockaded  by  or  in  possession  of  the 
enemy,  the  master  stopped  in  a  different  port,  and 
die  insured  abandoned.  The  loss  was  declared  to  be 
produced  by  a  peril  not  within  the  policy.  It  is  un- 
necessary to  repeat  the  observations  which  were  made 
on  the  case  of  Hadkinson  v.  Robinson. 

An  embargo  is  admitted  to  be  a  peril  within  the 
policy.  But,  as  has  been  already  observed,  the 
sovereign  imposing  the  embargo  is  virtually  in  pos- 
sesion of  the  vessel,  and  may,  therefore,  be  said  to 
arrest  and  detain  her.  Yet,  in  fact,  the  vessel  re- 
mains in  the  actual  possession  of  the  master  or  owner, 
and  has  the  physical  power  to  sail  out  and  proceed 
cm  her  voyage.  The  application  of  force  is  not  more 
direct  on  a  vessel  stopped  in  port  by  an  embargo,  than 
on  a  vessel  stopped  in  port  by  a  blockading  squadroq. 
The  danger  of  attempting  to  violate  a  blockade  is  as 
Vou  IIL  26 
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!8i8.       great  as  the  danger  of  attempting  to  violate  an  i 
^£^    go-    The  voyage  is  as  completely  broken  up  in  one 
v.        case,  as  in  the  other,  and  in  both  the  loss  is  produced 
Compaq    by  the  act  of  a  sovereign  power.    There  is  as  much 
reason  for  insuring  against  the  one  peril  as  against 
the  other ;  and  if  the  word  restraint  does  not  neces- 
sarily imply  possession  of  the  thing  by  the  restraining 
power,  it  must  be  construed  to  comprehend  die  forci- 
ble confinement  of  a  vessel  in  port,  and  the  forcible 
prevention  of  her  proceeding  on  her  voyage.     If  so, 
the  blockade  is  in  such  a  case  a  peril  within  the 
policy. 

The  next  point  to  be  decided  is  the  unlawfulness 
of  this  restraint. 

That  a  belligerent  may  lawfully  blockade  the  port 
of  his  enemy  is  admitted.  But  it  is  also  admitted, 
that  this  blockade  does  not,  according  to  modem 
usage,  extend  to  a  neutral  vessel,  found  in  port,  not 
prevent  her  coming  out  with  the  cargo  which  was  on 
board  when  the  blockade  was  instituted.  If,  then, 
such  a  vessel  be  restrained  from  proceeding  on  her  voy- 
age by  the  blockading  squadron,  the  restraint  h  un- 
lawful. The  St.  Francis  de  Assise  was  so  restrained! 
and  her  case  is  within  the  policy. 

It  has  been  contended  that  it  was  the  duty  of  the 
neutral  master  to  show  to  the  visiting  officer  of  the 
belligerent  squadron  his  right  of  egress,  by  showing 
not  only  the  neutral  character  of  his  vessel  and  cugo, 
but  that  his  cargo  was  taken  on  board  before  the  m* 
t  stitution  of  the  blockade. 

This  is  admitted  ;  and  it  is  believed  that  the  bill  of 
exceptions  shows  satisfactorily  that  these,  facts  were 
proved  to  the  visiting  officer.    It  is  stated  that  the 
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m&d  and  cargo  were  regularly  documented ;  that  the      wis. 
papers  were  shown,  and  that  the  cargo  was  put  on    ^^^ 
board,  and  the  vessel  had  actually  sailed  on  her  voy-        v. 
age,  before  the  institution  of  the  blockade.  Company. 

There  is,  however,  a  material  fact  which  is  not  stated 
in  the  bill  of  exceptions  with  perfect  clearness.   The 
loss,  in  this  case,  is  technical,  and  the  court  has  de- 
cided that  such  loss  must  continue  to  the  time  of 
abandonment/    It  is  not  necessary  that  it  should  be 
known  to  exist  at  the  time  of  abandonment,  for  that 
m  impossible ;  but  that  it  should  actually  exist ;  a  fact 
which  admits  of  affirmative  or  negative  proof  at  the 
trial  of  the  cause.    Upon  the  application  of  this  prin-    ^ 
cjple  to  this  case,  much  diversity  of  opinion  has  pre-    , 
Tailed.    One  judge  is  of  opinion  that  the  rule,  having    ! 
been  bud  down  In  a  case  of  capture,  is  inapplicable  to    ; 
a  less  sustained  by  a  blockade.    Two  judges  are  of  / 
opinion  that  proof  of  the  existence  of  the  blockade   * 
having  been  made  by  the  plaintiff,  his'&ase  is  com-    j 
plete ;  and  that  the  proof  that  it  was  raised  before  the    | 
abandonment  ought  to  come  from  the  other  side.    A    \ 
fourth  judge  is  of  opinion,  that  Connecting  with  the     { 
principle  last  mentioned,  the  fact  stated  in  the  bill  of    / 
exceptions  that  the  abandonment  was  "  in  due  and    ; 
reasonable  time,"  it  must  be  taken  to  have  been  made 
during  the  existence  of  the  technical  loss.     Four    ' 
jfldges,  therefore,  concur  in  the  opinion  that  the  plain  - 
tift  are  entitled  to  recover;  but  as  they  form  this   j 
opinion  on  different  principles,  nothing  but  the  case    \ 
itself  is  decided  :  That  is,  that  a  vessel  within  a  port     « 

a  See  Rfainelander  v.  Tke  ware  Ins.  Com.  Id.  202.  Alex- 
Iml  Com.  of  PenBsylTaoia,  4  aoder  v.  The  Baltimore  Ins. 
Owe*,  ».  Marshal*  r.  Deb-    Com.  U.  370. 
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blockaded  after  the  commencement  of  her  voyage, 
and  prevented  from  proceeding  on  it,  sustains  a  loss  by 
a  peril  within  the  policy ;  and  if  the  vessel,  so  pre- 
vented, be  a  neutral,  having  on  board  a  neutral  cargo 
received  before  the  institution  of  the  blockade,  the 
restraiat  is  unlawful- 
Judgment  reversed.* 


a  On  the  question  of  block- 
ade three  things  most  be  pro* 
vcd :  lit*  the  existence  of  an 
actual  blockade;  2dly.  The 
knowledge  of  the  party ;  and, 
3dly,  some  act  of  violation, 
either  by  going  in,  or  by  com- 
ing out  with  a  cargo  laden  af- 
ter the  commencement  of 
blockade.  The  Betsey,  1 
Rob.  93. 

The  government  and  courts 
of  the  United  States  have  con- 
stantly maintained,  "  that  ports 
not  actually  blockaded  by  a 
present,  adequate,  stationary 
force,  employed  by  the  power 
which  attacks  them,  shall  not 
be  considered  as  shut  to  neu- 
tral trade  in  articles  not  con- 
traband of  war ;  that,  though 
it  is  usual  for  a  belligerent  to 
give  notice  to  neutral  nations, 
when  he  intends  to  institute  a 
blockade*  it  is  possible  that  he 
may  not  act  upon  his  intention 
at  all,  or  that  he  may  execute 
it  insufficiently,  or  that -he  may 
discontinue  his  blockade,  of 


which  it  k  not  customary  to 
give  any  notice :  that  conee- 
queajfly,  the  presence  ef  the 
blockading  force  is  the  natural 
criterion  by  which  the  neutral 
is  enabled  to  ascertain  the  ex- 
istence of  the  blockade  at  any 
given  period,  in  like  manner  an 
the  adtual  investment  of  a  be- 
sieged place  is  the  evidence  by 
which  we  decide  whether  the 
siege,  which  may  be  commen- 
ced, raised,  recommenced,  and 
raised  again,  is  continued  or 
not ;  that  of  course  a  mere  no- 
tification to  a  neutral  minister* 
shall  not  be  relied  upon,  as  af- 
fecting with  knowledge  of  the 
actual  existence  of  the  block- 
ade, either  his  government  or 
its  citizens ;  that  a  vessel  clear- 
ed or  bound  to  a  blockaded 
port,  shall  not  be  considered 
as  violating  in  any  manner,  the 
blockade,  unless,  on  her  ap- 
proach towards  such  port,  she 
shall   have  been   previously 
warned  not  to  enter  it ;  Hunt 
this  view  of  the  law,  in  itself 
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perfectly  correct,  is  peculiarly 
important  to  nations,  situated  at 
tgreat  distance  from  the  belli- 
gerent parties,  and,  therefore, 
incapable  of  obtaining  other 
fan  tartly  information  of  the 
actual  state  of  their  ports; 
that  whole  coasts  and  conn  tries 
shall  not  be  declared  (for  they 
can  never  be  more  than  oYefe* 
«4)  to  be  in  a  state  of  block- 
ade, end  thee  the  fight  of 
Hodoade  converted  into  the 
■leans  of  exunguisiung  tne 
trade  of  neutral  nations;  and 
lastly,  that  every  blockade 
shall  be  impartial  in  its  opera- 
tion, or,  in  other  words,  shall 
not  open  and  shot  for  the  con- 
venience of  the  party  that  in- 
stitutes it,  and  aft  the  aaira  time 
repel  the  commerce  of  the 
rest  of  Hie  world,  so  as  to  be- 
come the  odious  instrument 
af  an  msjnst  monopoly,  instead 
as?  a  measure  of  honourable 
war."  For  the  conduct  of  the 
tin  this  respect,  see 
in  the  ^ppmdtx 
la  tibia  volume,  sjotu  I.  The 
decisions  of  the  courts,  are 
cefccted  in  Mr.  Condy*s  edi- 
tion of  Marshall  on  Insurance, 
voL  I.  p.  81.  note  (3«)  To 
\  there  cited,  add  the 
:  Williams  v.  Smith, 
t  Chats*'  ftp.   1.  Radcfiff  v. 


1818. 


The  United  Insurance  C«n}t» 
ny,  7  Johns.  Rep.  38; 

In  the  case  of  Fitzsimmone  <*****, 
v.  The  Newport  Insurance  Union*  !*>• 
Company,  (4  Crunch,  185. 
198.)  it  was  laid  down  by  this 
court,  that  the  18th  article  of 
the  treaty  of  1794,  between 
the  United  States  and  Great 
Britain,  seems  to  be  a  correct 
exposition  of  the  law  of  na- 
tions, and  is  admitted  by  the 
parties  to  the  treaty,  as  be- 
tween themselves;  to-be  a  cor- 
rect exposition  of  the  law,  or 
to  constitute  a  rule  in  that  place 
of  it  "  Neither  the  law  of 
nations,  nor  the  treaty,  admits 
of  the  condemnation  of  a  neu- 
tral vessel  for  the  intention  to 
enter  a  blockaded  port,  un- 
connected with  any  Act  Sail- 
ing for  a  blockaded  port,  know- 
ing it  to  be  blockaded,  has 
been  in  some  English  cases, 
construed  into  an  attempt  to  • 
enter  that  port,  and  has,  there- 
fore, been  adjudged  a  breach* 
of  the  blockade  from  the  de- 
parture of  the  vessel.  With- 
out giving  any  opinion  on  that 
point,  it  may  be  observed,  that 
in  such  cases,  the  foci  of  sail- 
ing is  coupled  with  the  «•&*<• 
(ton,  and  the*  sentence  of  con- 
demnation is  founded  on  an 
breach  of  blockade." 


m 
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ma.  «« It  is  impossible  to  rood  tfcnt 

>^***f  iiistrument,  (the  treaty)  with* 

V**?**  out  perceiving  a  dear  inften- 

Wp°°    I**  tion  ia  the  parties  to  it,  thai 

as  attempt  to  eater  the  pert 
Bast  he  made,  ia  order  to  sub- 
ject the  vessel  to  confiscation. 
By  the  language  of  the  treaty 
it  would  appear,  that  a  second 
attempt  to  enter  the  port  most 
he  made,  in  order  ta  subject 
the  vessel  to  confiscation/1 
"  It  is  agreed,"  says  that  in- 
strument, "  that  every  vessel 
so,  circumstanced"  (that  is, 
fcvery  vessel  sailing  for  the 
blockaded  port,  without  know- 
*  ledge  of  the  blockade)  "  may 

he  turned  away  from  such  port 
01  place,  but  she  shall  not  be 
detained,  nor  her  cargo,  if  not 
contraband,  he  confiscated,  un- 
less a|ter  notice  she  shall  again, 
attempt  to  enter." 

As  to  violating  a  blockade  by 
coming  oat  with  a  cargo,  the 
time  of  shipment  is  very  mate* 
rial,  for  although  it  flight  be 
hard  to  refuse  a  neutfal  libera 
try  to  retire  with  a.  cargo,  alrea- 
•  dy  fedeA,  and  by  that  aot  alrear 
djr  feepp*e  naqtral  property ; 
yat»  afar  the  onopypsap^nent 
of  *  blockade,  a  neutral  cannot 
.  ho  aBow*4  to  interpose  in  any 
way  to  assist  the  exportation  of 
the  property  of  the  enemy. 
After  the  commencement  of  the 


fefrckeie,  a  nentralis  nolonge* 
at  hberty  to  make  any  purchase 
in  that  port.  The  Betsey,  1 
fbab.  93-  The  Frederick 
MoJke,/d.7f.  ThnNeptonus, 
JA.  17Q  A  neutral  ship  de- 
parting can  only  take  away  a 
cargo  band  fide  purchased  and 
delivered  before  the  com* 
mencement  of  the  blockade : 
if  she  afterwards  take  on  hoard 
a  caigo,  it  ia  a  violation  of  the 
blockade.  The  Vrouw  J*> 
ditb,  W,  I  Rob.  160.  The  Rolla, 
t  Rob.  364.  Where  a  ship 
was  transferred  from  one  neu* 
tral  merchant  to  another  in  a 
blockaded  port,  and  sailed  out 
in  ballast,  she  was  determined 
not  to  have  violated  the  block* 
ado.  The  Potsdam, 4  Art* •*• 
The  Juffrouw  Maria  Schroder, 
lb .  note,(a.)  But  a  ship  which 
had  been  purchased  by  a  neu- 
tral of  the  eftemy  in  a  block- 
aded part,  and  sailed  from 
thence  on  a  voyage  to  theqeu*. 
tral  country ,  was  held  liable  t* 
condemnation.  The  General 
Hamilton*  Q  jRpi.  61.  A*4 
where  the  vessel  was  capture^ 
on  a  voyage  toi  the  blockaded 
port,  in  ballast,  she  having  sail- 
ed fo?  the  pnj?poae  of  bringing 
away  gpoas  nthjch  bad  beconn* 
the  property  of  neutral  mer- 
chants before  the  date  of  tha 
blockade,  she  was  held  liable 
to  condemnation.    The  rule  of 
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blockade  permits  an  egress  to 
ships  innocently  in  the  port  be- 
fore the  restriction  was  im- 
posed, and  even  with  cargoes, 
if  previously  laden ;  bat  in  the 
case  of  ingress,  there  is  not  the 
same  reason  for  indulgence ; 
there  can  be  no  surprise  upon 
(he  patties,  and,  therefore, 
nothing  short  of  a  physical  ne- 
cessity is  admitted  as  an  ade- 
quate excuse  for  making  the 
attempt  of  entry.  The  Comet, 
Edwmrds9  32.  A  maritime 
blockade  is  not  violated  by 
sendinggoods  to  the  blockaded4 
port,  or  by  bringing  them  from 
the  sam*,  tbrouga&e  interior 
eaaal  navigation  of  the  oounr 
igb  A,wto+wmifme  block- 
ade, effected  by  a  force  ope* 
rating  only  at  sea,  can  have  no 
operation  upon  the  interior 
communications'  of  the  port.. 
fkObeiti^M  *9*.  T?he 
Stat,  4  A>B.  «&  But;  gooda 
afcipgadwa  liver,  having,  been 
previously  sent  in  lighters 
along  the  coast  from  the  block- 
aded port,  and  under  charter- 
party  with  the  ship  proceeding 
auvo  tod*  tile  blockaded  port 
in  ballast  to  take  them  onboard, 
aver*  held  liable  to. confisca- 


tion.   The  Maria,  6  JZoo.  201.       mf* 

The  penalty  for  a  breach  of    wv<w 

blockade  is   remitted  by  the      Oliver* 

v« 
raising  of  the  blockade  between  Union   tau 

the  time  of  sailing  from  the  Company. , 
port  and  the  capture.  When 
the  blockade  is  raised,  a  veil  is 
thrown  over  every  thing  that 
has  be**  ddtte,  afio4  iM  ttssel 
is  no  longer  taiten  in  Mia*. 
Hie  deiictum  completed  a<  one 
period  is  by  subsequent  events 
entirely  done  away.  T'he  Li- 
sette,  6  Rob.  387.  A  neutral 
ship  coming  out  of  a  blockaded 
port  in  consequence  of  a  ru- 
ihOuHbathttrtiUties*  wer<*  like- 
ly td  take  place  between  the 
enfemy  and  tfte  Gauntry  U 
which  the .  strip  belongs  is  not 
,  liable  to  condemnation,  though 
laden  with  a  cargo,  where  the 
regulations  of  the"  enetriy  would 
not  pertain  a  dfeparturt  in  bat- 
last.  The  Mi  Vrienden, 
ZfoajqMttl.  But  the  danger  of 
seizure  and. confiscation  by  the 
enemy,  must  be  immediate  and 
pressing.  The  mere  appre- 
hension of  possible  and  remote 
danger  will  not  justify  feringf nsj 
st  cargo  out  of  a  blocfcad&d 
port  Th»WasserHuudt,4L 
270.  note. 
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Hampton. 


(Commov  LAW.) 

Shepherd  et  alv.  Hampton* 

la  an  action  by  the  vendee  for  the  breach  of  a  contract  of  sale  by  the 
vendor,  in  not  delivering  the  article,  the  measure  of  damages  is  the 
price  of  the  article  at  the  time  of  the  breach  of  the  contract,  and  not 
at  any  subsequent  period. 

Qatare,  How  far  this  rule  applies  to  a  case  where  advances  «of  mo- 
ney have  been  made  by  the  purchaser  under  the  contract  r 

Error  to  the  district  court  of  Louisiana. 

The  plaintiffs  filed  their  petition  or  libel  in  the 
court  below,  stating,  that  on  the  12th  day  of  Decem- 
ber, 1814,  they  entered  into  a  contract  with  the  de- 
fendant for  the  purchase  of  100,000  pounds  weight 
of  cotton  to  be  delivered  by  the  defendant  to  the 
plaintiffs  on  or  before  the  15th  day  of  February,  en- 
suing the  date  of  said  contract,  the  said  cotton  to  be 
of  prime  quality,  and  in  good  order,  and  for  which 
the  plaintiffs  stipulated  to  pay  at  die  rate  of  ten  cents 
per  French  pound ;  and  in  case  the  price  of  cotton,  at 
the  time  of  delivery,  should  exceed  the  above  limited 
price,  then  the  petitioners  were  to  allow  the  common 
market  price  on  50,000  pounds  of  said  cotton :  and 
alleging  a  breach  of  the  agreement  on  the  part  of  die 
defendant  in  not  delivering  the  cotton,  &c. 

The  case  agreed  stated  the  contract  as  set  forth  in 
the  petition,  and  that  49,108  pounds  of  cotton  were 
delivered  by  the  defendant  under  the  contract  about 
the  time  mentioned  therein,  to  wit,  on  the  15th  day 
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of  February,  1815,  when  the.  highest  market  price  of      *81*. 
cotton  at  New-Orleans  was  12  cents  per  pound  ^  that  ^Q^J^ 
the    defendant    refused    to    deliver  the  remaining   TT  v- 

°    Hampton* 

50,892  pounds  of  cotton;  that  for  some  days  after 
the  said  16th  day  of  February,  1815,  the  price  of 
cotton  remained  stationary  at  about  12  cents  ;  that  it 
then  began  to  rise,  and  continued  gradually  to  rise 
until  the  commencement  of  this  suit,  when  the  mar- 
ket price  was  30  cents  per  pound,  and  that  the  plain- 
tiffs frequently  called  upon  and  demanded  of  the 
defendant  the  execution  of  said  contract  between  the 
said  15th  day  of  February,  1815,  and  the  time  of 
bringing  the  present  suit,  and  were  ready  and  offered 
to  comply  with  all  the  stipulations  on  their  part, 
which  was  refused  by  the  defendant. 

Upon  this  state  of  the  case  the  defendant  contend- 
ed, that  the  rule  of  damages  for  the  breach  of  the 
contract  must  be  the  market  price  of  cotton  on  the 
day  the  contract  ought  to  have  been  executed. 

The  plaintiffs  contended,  that  they  were  entitled  to 
the  difference  between  the  price  stipulated,  and  the 
highest  market  price  up  to  the  rendition  of  the  judg- 
ment. 

It  was  agreed,  that  if  the  court  should  be  of  opinion 
that  the  law  is  with ,  the  defendant,  then  judgment 
should  be  entered  for  the  plaintiffs  for  the  sum  of  100 
dollars  damages ;  but  if  the  court  should  be  of  opinion 
that  the  law  was  with  the  plaintiffs,  then  judgment 
should  be  entered  for  the  plaintiffs  for  the  difference 
between  ten  cents,  the  stipulated  price,  and  thirty 
cents  per  pound,  the  present  market  price  on  the  said 
Voi.  III.  27 
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Shepherd 

•V. 

Hampton. 


50,892  pounds  of  cotton,  amounting  to  10,178  dollars 
and  40  cents. 

The  cause  was  heard,  according  to  the  practice  in 
the  state  of  Louisiana,  by  the  court  below,  on  the 
case  agreed,  neither  party  demanding  a  jury.*  Where- 


a  Louisiana,  being  a  French 
colony,  was  originally  govern- 
ed by  tbe  custom  of  Paris,  and 
such  royal  ordinances  as  were 
applicable.  In  August,  1769, 
when  Louisiana  passed  under 
the  dominion  of  Spain,  the 
Spanish  governor  O'Reilly, 
published  a  collection,  or  ra- 
ther, an  abstract  of  the  admi- 
nistrative regulations  adopted 
in  the  Spanish  colonies,  and  a 
few  leading  principles  contain- 
ed in  tlje  Spanish  laws,  refer- 
ring for  further  elucidations 
to  the  text  in  the  Pariulas,  the 
Recopolacion  of  the  Indies, 
&c.  but  at  the  same  time,  re- 
taining in  full  force,  until  far- 
ther orders,  (which  have  ne- 
ver been  given,)  the  French 
laws  such  as  they  were  at  the 
time  Spain  took  possession  of 
the  country.  In  the  mean  time, 
the  administration  of  justice 
being  chiefly  in  the  hands  of 
Frenchmen,  (except  in  the 
city  of  New-Orleans,)  they 
continued  to  be  governed  al- 
together by  the  French  laws, 


save  only  in  cases  where  the 
few  rules  contained  verbatim 
in  O'Reilly's  ordinance  posi- 
tively applied.  Things  re- 
mained in  this  situation  until 
the  government  of  the  United 
States  took  possession  of  the 
province  in  1803,  when  the 
increasing  commerce  of  New- 
Orleans  brought  into  actum  the 
whole  body  of  the  Spanish 
laws,  and  especially  the  laws 
of  Toro  and  the  ordinance  of 
BUboa,  which  last  is  regarded 
as  the  text  law  in  commercial 
matters.  Every  thing  in  the 
ancient  laws  repugnant  to  the 
constitution  of  the  United 
States  was  taken  away,  and  all 
other  subsisting  laws  were 
confirmed  by  the  act  of  con- 
gress of  the  26th  of  March, 
1804,  ch.  391.;  which  also 
gave  the  right  of  trial  l>jr  jury 
in  all  criminal  cases  of  a  capi- 
tal nature,  and  in  all  civil  and 
criminal  cases,  if  required  by 
either  of  the  parties.  In  1008, 
the  civil  code  was  adopted, 
which  is  principally  a  tnm- 
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upon,  after  argument,  judgment  was  entered  up  for  ms. 
die  plaintiff  for  the  sum  of  100  dollars  damages,  with 

costs,  and  the  cause  was  brought  by  writ  of  error  to  ""T 

this  court  ****. 


Shepherd 


Mr.  Winder  for  the  plaintiffs,  contended,  that  they  Fd>* 1M* 
were  entitled  to  recover  the  difference  between  the 
stipulated  price  of  the  cotton  and  the  highest  market 
price  at  any  time  after  the  contract  was  made,  up  to 
die  rendition  of  the  judgment  He  cited  the  autho- 
rities in  the  margin/ 

No  counsel  appeared  to  argue  the  cause  on  the 
other  side. 

vcrift  o£1h%CHU  JfapUeon,  or  commenced  by  a  petition  or 
civil  code  of  France*  Where  libel  setting  forth  briefly  the 
that  is  silent,  its  omissions  are  nature  of  the  demand,  to  which 
supplied  by  a  resort  to  princi-  the  defendant  answers  ;  and 
plea  derived  from  the  Roman  the  cause  is  set  down  for  hear- 
law,  and  the  codes  Jounded  on  ing  without  any  special  or  di- 
ll, including  the  laws  of  Spain,  latory  pleadings.  The  trial  is 
Fraace,  and  the  commentaries  by  jury,  only  when  required 
upon  them.  The  works  of  by  either  of  the  parties. 
elementary  writers,  and  the  «  Bussey  v.  Donaldson,  4 
Eqghsh  and  American  report-  Doll.  306.  Douglas  el  al.  v. 
ess  are  cited  in  the  courts,  M'Allister,  9  Cranch,  296. 
not  as  binding  authority,  but  Nelson  tt  al.  v.  Morgan, *2 
an  die  opinions  of  learned  men  Martinis  New-Orleans  Rep.  266. 
entitled  to  respect  and  atten-  Coit  v.  Lansing,  2  Caines* 
A  regular  series  of  re-  Cases,  215.  Shepherd  t.  John- 


ports  of  the  decisions  of  the    son,  2  East,   211.    Fisher  v. 
!  court  of  the  state  is    Prince,  3  Burr.  1363.    Whit- 


pubtinhed  by  Mr.  Martin,  one    ten  v.  Fuller.  2  \V.  Bl.  902. 
of  tie  judges,    A  civil  suit  is 
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^^    nion  of  the  court.    The  only  question  is,  whether 

?         the  price  of  the  article  at  the  time  of  the  breach  of 

Nicholson. 

Feb.  19th.  t^e  contract,  or  at  any  subsequent  time  before  suit 
brought,  constitutes  the  proper  rule  of  damages  in  this 
case.  The  unanimous  opinion  of  the  court  is,  that 
the  price  of  the  article  at  the  time  it  was  to  be  deli- 
vered, is  the  measure  of  damages.  For  myself  only, 
I  can  say  that  I  should  not  think  the  rule  would  ap- 
ply to  a  case  where  advances  of  money  had  been 
made  by  the  purchaser  under  the  contract ;  but  I  am 
not  aware  what  would  be  the  opinion  of  thfe  court  in 
such  a  case. 

Judgment  affirmed. 


(common  law.) 

Patton  v.  Nicholson. 

One  citizen  of  the  United  States  has  no  right  to  purchase  of>  or  sell  to, 
another,  a  license  or  pass  from  the  public  enemy,  to  be  used  on 
board  an  American  vessel* 

Error  to  the  circuit  court  of  the  district  of  Co- 
lumbia for  the  county  of  Alexandria. 

The  plaintiff  in  error  declared  in  assumpsit  for  that 
the  defendant,  &c.  was  indebted  to  the  plaintiff  in  the 
sum  of  760  dollars  for  a  certain  document  or  paper 
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called  a  Sawyer's  License  by  the  plaintiff,  &c.  sold  isis. 
and  delivered  to  the  defendant,  &c  and  being  so 
,  indebted,  the  defendant,  &e.  afterwards,  &c.  pro- 
.  raised,  &c  Plea,  non-assumpsit.  Evidence  was  of- 
fered to  the  jury  to  show  that  both  parties  were  citi- 
zens of  the  United  States,  and  that  the  license  in 
question  was  sold  by  the  plaintiff  to  the  defendant  in 
Alexandria,  to  be  used  for  the  protection  of  the 
schooner  Brothers,  an  American  vessel,  during  the 
late  war,  against  enemy's  vessels,  on  a  voyage  from 
Alexandria  to  St  Bartholomews,  to  be  cleared  out 
for  Porto  Rico.    The  license  was  as  follows : 

"  Copy  of  a  letter  from  his  Excellency  H.  Saw- 
yer, his  Britannic  Majesty's  Vice-Admiral  on  the 
Halifax  station,  to  his  Excellency  the  Chevalier  de 
Onis,  his  Catholic  Majesty's  envoy  extraordinary,  and 
minister  plenipotentiary  near  the  United  States  of 
America. 

.     .  His  Majesty**  ship  Centurion  at  Halifax, 

the  \Oth  of  August,  18125. 
Excellent  Sir, 
I  have  the  honour  to  acknowledge  the  receipt  of 
your  excellency's  letter  of  the  26th  ultimo,  and  have 
fully  considered  the  subject  of  it,  as  being  of  the 
greatest  importance  to  the  best  interests  of  Great 
Britain,  and  those  of  his  Catholic  Majesty,  Ferdinand 
VII.  and  his  faithful  subjects ;  and  in  reply,  I  have 
great  satisfaction  in  informing  your  excellency  that  I 
Witt  give  directions  to  the  commanders  of  his  Majes- 
ty's squadron  cm  this  station  not  to  molest  American 
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1818.  vessels,  or  others  under  neutral  flags,  unarmed  and 
laden  with  flour  and  other  dry  provisions,  bon&  jfafe 
bound  to  Portuguese  and  Spanish  ports,  whose  pa* 
pers  shall  be  accompanied  with  a  certified  copy  of 
this  tetter  from  your  excellency,  with  your  seal  a£ 
fixed  or  imprinted  thereon,  which  J  doubt  not  wilt  be 
respected  by  all. 

I  beg  leave  to  assure  your  excellency  of  -the  high 
consideration  with  which  I  have  the  honour  to  be 
your  excellency's  most  obedient  humble  servant, 
(Signed)  H.  Sawyer, 

Vice-Admiral. 
His  Excellency, 
Don  Luis  de  Onis  Gonzalez  Lopez  y  Vara,  his 
Cathofic  Majesty's  Envoy  Extraordinary,  and  Minis* 
ter  Plenipotentiary  to  the  United  States,  &c.  fee-  &c* 

Philadelphia" 
The  court  below  upon  this  evidence,  charged  the 
jury,  that  on  the  evidence  so  offered,  if  believed  by 
the  jury,  they  ought  to  find  a  verdict  for  the  defend- 
ant To  which  charge  the  plaintiff  excepted.  A 
verdict  was  taken,  and  judgment  rendered  for  the  de- 
fendant ;  whereupon  the  cause  was  brought  to  this 
court  by  writ  of  error. 

#*>  ml  Mr.  Swann,  for  the  plaintiff,  cited  Coolidge  v.  Uh 
glee,  13  Mass.  Rep.  26.  to  show  that  an  action  might 
be  maintained  upon  the  sale  of  such  a  license. 

Mr.  Lee,  on  the  other  side,  was  stopped  by  the 
court. 
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Mi.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court,  that  the  use  of  a  license  or  pass  from  die 
enemy,  by  a  citizen,  being  unlawful,  one  citizen  had 
£0  right  to  purchase  of,  or  sell  to,  another,  such  a 
license  or  pass  to  be  used  on  board  an  America* 

Judgment  affirmed/ 


lata. 


EaAts* 


«  In  the  several  cases,  da- 
ssngthe  late  war > of  the  Julia, 
8  CroitcA,  181. ;  the  Aurora,  I<L 
203. ;  the  Hiram,  Id.  444,  S.  C. 
wfe.  vol.  1.  p.  440,  and  the 
Ariadne,  «afe,  vol.  2.  p.  143. 
Hie  court  determined,  thattihe 
nee  of  a  license  or  passport  of 
protection  from  the  enemy,, 
constitutes  an  act  of  illegality 
which  subjects  the  properly 
sailing  under  it  to  confiscation 
in  the  prize  court.  The  act 
of  the  2d  of  August,  1813,  ch. 
685.  and  of  the  6th  of  July, 
1812,  ch~  452.  s.  7.  prohibiting 
the  use  of  license*  or  passes 
granted  by  the  authority  of 
the  government  of  the  United 
Kingdom  of  Great  Britain  and 
Ireland,  repealed  by  the  act  of 
id  ef  March,  1815,  ch.  766., 
were  merely  cumulative  upon 
the  pre-existing  law  of  war. 
It  follows  as  a  corollary  from 
Hue  principle,  that  a  contract 
lor  the  purchase  or  sale  of 
each  a  license  is  veid  as  being 


founded  on  an  illegal  conside- 
ration. Thai  ao  contract  what- 
ever, founded  upon  such  a 
consideration,  can  he  enforced 
in  a  court  of  justice,  k  a  doc- 
trine familiar  to  our  jurispru- 
dence, and  was  also  the  rule  ef 
the  civiLlaw.  It  is  upon  tikt 
name  principle  that  every  < 
tract,  whether  of  sale, 
ranee,  or  partnership,  &c* 
growing  out  of  a  commercial 
intercourse  or  trading  with 
the  enemy,  is  void.  Thus  it 
has  been  held  by  the  supreme 
court  of  New* York,  that  a 
partnership  between  persons 
residing  in  two  different  coun- 
tries, for  commercial  purposes, 
is,  at  least,  suspended,  if  not 
ipso  facto  determined  by  the 
breaking  out  of  war  between 
those  countries  ;  and  that  if 
such  partnership  expire  by  its 
own  limitation  during  the  war, 
the  existence  of  the  war  dis- 
penses with  the  necessity  of 
giving  public  notice  of  the  <fis- 
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sedation.    Griswold   v.  Wad- 
dington,  15  Johns.  Rep.  57. 

It  is,  perhaps,  almost  super- 
fluous to  add,  that  the  use  of  a  li- 
cense from  the  government  of 
the  country  itself,  to  which  the 
person  using  it  belongs,  is  law- 
ful; and,  consequently,  any 
contract  between  the  citizens 
or  subjects  of  that  country  re- 
specting such  license  is  also 
lawful.  Thus,  by  the  act  of 
the  6th  of  July,  1812,  ch.  452. 
8.  6.,  the  president  was  autho- 
rized to  give,  at  anytime  with- 
in six  months  after  the  passage 
of  the  act,  passports  for  the 
safe  protection  of  any  ship  or 
other  property  belonging  to 
British  subjects,  and  which 
was  then  within  the  limits  of 
the  United  States.  And  such 
licenses  are  by  no  means,  as 
has  been  commonly  supposed, 
an  invention  of  the  present 
time.  For  Valin,  speaking  of 
the  frauds  by  which'  the  com- 
merce and  property  of  the  ene- 
my were  screened  from  cap- 
ture, during  the  war  in  which 
France  and  England  were  alli- 
ed against  Holland  and  Spain, 
not  only  on  the  high  seas,  but 
even  in  the  ports  of  France, 
remarks,  that  previous  to  the 
ordipance  on  which  he  was 
commenting,  no  other  means 
of  counteracting  these  frauds 


had  been  discovered,  than  that 
of  delivering  passports  to  the 
vessels  of  the  enemy,  permit- 
ting them  to  trade  with  the 
ports  of  the  kingdom  upon  the 
payment  of  a  duty  of  a  crown 
per  ton,  which  was  done  by  an 
edict  of  1673.  Valin  Sur  VOrd. 
But,  in  order  to  protect  a 
citizen  in  the  use  of  a  license 
from  his  own  government  to 
trade  with  the  enemy,  it  is 
indispensably  necessary  that 
he  should  conform  to  the  terms 
and  conditions  under  which  it 
is  granted ;  otherwise,  the  tra-- 
ding,  and  all  contracts  arising 
out  of  it,  will  be  illegal.  See 
the  cases  collected  in  Ckitty9* 
Law  of  Nations,  ch.  VIII,  To 
which  add  the  following :  The 
Byfield,  Edwards'  Adm.  Rep. 
188.  The  Goede  Hoop,  Id. 
327.  The  Catharina  Maria, 
Id.  337.  The  Carl,  Id.  339. 
The  Europa,  Id.  342.  The 
Speculation,  Id.  343.  The 
Cousine  Mariane,  Id  346. 
The  Vrou  Cornelia,  Id.  349. 
The  Johan  Pieter,  Id.  354. 
The  Jonge  Frederick,  Id.  357. 
The  Europa,  Id.  358.  The 
Cornelia,  Id.  359.  The  Sarah 
Maria,  Id.  361.  The  Henri- 
etta, Id.  363.  The  Nicoline, 
Id.  364.  The  Wolfarth,  Id. 
365.  The  Emma,  Id.  366. 
The  Frau  Magdalena,  Id.  367. 
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The  Hoppet,  Id.  369.    The 
Bowse,  oftot  Gate  Erwagtung, 
Id.   370.    The  Jenge  Clara, 
tL  371.    The    Minerva,  Id. 
375.    The  St.  Ivan,  Id.  376. 
The  Hector,  Id.  379.    The 
Edel    Catharina,    1    DodsonU 
Mm.   Hep.    &5.    The  Vfoir 
Deborah,  I<*.  160.    The  Hen- 
rietta, Id.  168.    The  Bennet, 
Id.  175.    The  Dankerbarheit, 
U.  183.    The  Seyerstadt,  Id. 
241.    The    Manly,  Id.    257. 
The  jEohts,    W.    300.    The 
Wohlforth,    £/.    305.      The 
Louise  Charlotte  de  Guldene- 
roni,  U.  308.    The  Freund- 
schaft,    Id.    316.     Feise   t. 
Thompson,    1    Taunt.     121. 
Feise  v.  Waters,  2  Taunt.  249. 
Miller  ▼.  Gernon,   3  Taunt. 
904.    Fayle  v.  Boordilla,  Id. 
S46.    Morgan  v.  Oswald,  Id. 
£54.    Feise  v.  Bell,  4  Taunt. 
4.    De  Fastet  v.  Taylor,  if. 
233.    Le  Cheminant  v.  Pear- 
sen,   irf*    367.    Freeland   v. 
Walker,  If.  478.    Waring  v. 
Scott,  Id.  605.  Siffkin  v.  Glo- 
ver, Id.  717.  Efiurth  v.  Smith, 
b  TotmU.  329.    Flindt  y.  Scott, 
6    Tamnt.  674.     Schnakoneg 
r.  Andrea,  M.  716.    Robert- 
son r.  Morris,  Id.  720.    Stani- 
fbffhT.Son!tttt,Jcf.626.  Siffken 
t.  ADnnt,  1  Jkfau/e  fc  Sebwyn, 
39.    Robinson  and  others  v. 
Tcraray,  Id.  217.  >Hagedotn 
You  I.  2.6 


y.  Reid,  Id.  567.     Hagedorft 
y.  Bazett,  2  JMaufa  and  Selwyn, 
100.    Hnlhnan    and   another 
v.    Whitxnore,  3  Maude   and 
Selwyn,    337.      Gibson  *  and 
others  y.  Mair*  1  MarshalPs 
tttfp.  39.    Gibson  v.  Service^ 
Id.    119.     Darby  y.  Newton, 
2  Manhairs  Rtp.  252.     Such 
licences,  when  issued  to  the 
citizens    or,  subjects   of  the 
state  only,  in  order  to  legalize 
a  limited    commercial  inter- 
course with  the  enemy,  which 
is  tolerated  froto  political  mo- 
tives, of  which  every  govern- 
ment is  the  exclusive  judge, . 
have  nothing  in  them  contrary 
to  the  law  of  nations*    But 
when,granted  to  neutrals,  in 
order  to  enable  them  to  carry 
on  a  trade  which  they  have  a 
light  to  pursue,  independently 
of  the  license,  or  to  the  sub- 
jects of  the  belligerent  state, 
In  order  Co  enable  them  to  car- 
ry on  a  trade  which  is  forbid- 
den to  neutrals  under  the  pre- 
text of  a  proclamation  of  block- 
ade,  they  are  manifestly   an 
abuse  of  power,  and  a  viola- 
tion of  the  law  of  nations     In 
both  these  cases  they  would 
subject  the  property  to  cap- 
ture and  to  condemnation  in 
the  prize  courts  of  the  other 
belligerent,  and  if  issued  to  the 
subjects  of  that  belligerent  by 
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the  enemy,  would  also  render 
it  liable  to  confiscation  as  be* 
ing  a  breach  of  their  allegiance. 
The  licenses  granted  by  the 
officers  of  the  British  govern- 
ment, &c.  daring  the  late  war, 
to  American  vessels  have  been 
pronounced  by  this  court,  to 
subject  the  property  sailing 
under  them  to  confiscation, 
when  captured  by  American 
cruizers ;  and  it  has  been  de- 
cided to  be  immaterial  whether 
the  licenses  would  or  would 
not  have  saved  the  property 
from  confiscation  in  the  British 
prize  courts,  (8  Crunch,  200.) 
but  it  has  been  made  a  question 
an  those  courts  how  far  these 
documents  could  protect  against 
British  capture,  on  account  of 
the  nature  and  extent  of  the 
authority  of  the  persons  by 
whom  they  were  issued.  The 
leading  case  on  this  subject  is 
that  of  the  Hope,  (1  Dod$onyt 
Aim.  Rep.  22&,)  which  was 
that  of  an  American  ship  laden 
with  com  and  flour,  captured 
whilst  proceeding  from  the 
United  States,  to  the  ports  of 
Spain  and  Portugal,  and  claim- 
ed as  protected  by  an  instru- 
ment on  board,  granted  by  Al- 
len, the  British  consul  at  Bos- 
ton, accompanied  by  a  certified 
copy  of  a  letter  from  Admiral 
Sawyer,  the  British  comman- 


der on  the  Halifax  station.  Ill 
pronouncing  judgment  in  this 
case,  Sir  W.  Scott  observed, 
that  if  there  was  nothing  fin> 
ther  in  the  way  of  safeguard 
than  what  was  to  be  derived 
from  these  papers,  it  would 
certainly  be  impossible  to  hold, 
that  the  property  was  suffi- 
ciently protected.  "  The  in- 
strument of  protection,  in  or- 
der to  be  effectual,  must  come 
from  those  who  have  a  compe- 
tent authority  to  grant  such  a 
protection:  but  these  papers 
come  from  persons  who  are 
vested  with  no  such  authority. 
To  exempt  the .  property  of 
enemies  from  the  effect  of  hos- 
tilities, is  a  very  high  act  of 
sovereign  authority ;  if  at  any 
time  delegated  to  persons  in  a. 
subordinate  station,  it  must  be 
exercised  either  by  those  who  > 
have  a  special  commission, 
granted  to  them  for  the  parti1- 
cular  business,  and  who,  in 
legal  language,  are  termed 
mandatorUi,  or  by  persons  in 
whom  such  a  power  is  vested, 
in  virtue  of  any  official  situa- 
tion to  which  it  may  be  consi- 
dered incidental.  It  is  quite 
clear,  that  no  consul  in  any 
country,  particularly  in  an  en- 
emy's country,  is  vested  with 
any  such  power,  in  virtue  of 
his  station.    Ei  ret  turn  j»re- 
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pona'ter,   and,   therefore,   his 
acts  relating  to  it  are  not  bind- 
ing.    Neither  does  the  achni- 
ral,  on  any    station,  possess 
soch  authority.    He  has,  in- 
deed, power   relative   to  the 
ships    under    his    immediate 
command,   and   can    restrain 
them  from  committing  acts  of 
hostility,  but  he  cannot  go  be- 
yond that;  he  cannot  grant  a 
safeguard  of  this  kind,  beyond 
the  limits  of  his  own  station. 
The    protections,    therefore, 
which  hare  been  set  up,  do 
not  result  from  any  power  in- 
cidental to  the  situation  of  the 
'persons:  by  whom  they  were 
granted ;     and  it  is  not  pre- 
tended that  any  such  power 
was  specially     entrusted    to 
them,  lor  the  particular  occa- 
sion. If  the  instruments  which 
have  been*  relied  upon  by  the 
dainwntft  are  to  be  considered 
as  the  naked  acts  of  these  per- 
sons, then  they  are,  in  every 
pomt  or  view,  totally  invalid. 
But  the  question  is,  whether 
the  British   government  has 
taken  any  steps  to  ratiiy  and 
confirm  these  proceedings,  and 
thus  to  convert  them  into  valid 
acts  of  state  ;  for  persons  not 
having  foil  powers,  may  make 
what  in  law  are  termed  spon~ 
abaes,  or*  in  diplomatic  lan- 


guage, treaties  tub  $pe  rait,  to 
which  a  subsequent  ratification 
may  give  validity :  ratihabiiio 
mandate  aquiparatur"  He 
proceeds  to  show  that  the  Bri- 
tish government  had  confirm* 
ed  the  acts  of  its  officers  by 
the  order  in  council  of  the  26th 
of  October,  1813,  and  accord- 
ingly decrees  restitution  of  the 
property.  In  the  case  of  the 
Reward,  before  the  lords  of 
appeal,  the  principle  of  this 
judgment  of  Sir  Win.  Scott  was 
substantially  confirmed.  But 
in  the  case  of  the  Charles,  and 
other  similar  cases,  certifi- 
cates, or  passports  of  the  same 
kind,  signed  by  Admiral  Saw- 
yer, and  also  by  Don  Luis  de 
Qnis,  the  Spanish  minister  to 
1  the  United  States,  had  been 
vused  for  voyages  from  Ameri- 
rica  to  certain  'Spanish  ports 
In  the  West  Indies,  and  the 
lords  held  that  these  docu<* 
ments  not  being  included  with- 
in the  terms  of  the  confirma- 
tory order  in  council  did  not 
afford  protection,  and  accord- 
ingly condemned  the  property. 
1  Dodum^  Appendix,  (D.)  I» 
the  cases  of  the  Venui  and  the 
South-Carolina,  a  similar  ques- 
tion arose  on  the  effect  of  pass- 
ports granted  by  Mr.  Forster* 
the  British,  minister   in  tha. 
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United  States,  permitting  Ame-  the  cases  in  which  the  pass* 

rican  vessels  to  sail  with  pro*  ports  were  not  within  the  terms 

visions  from  the  ports  of  the  of  the  orders  in  council  by 

United  States  to  the  island  of  which  certain  descriptions  of 

St  Bartholomews,  but  not  con-  licenses  granted  by  Mr.  For* 

firmed  by  an  order  in  council,  ster  had  been  confirmed,  ft, 
The  iordiv  condemned  in  all 
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CONSTITUTIONAL  AM>  LOCAL  LAW.) 

R&BINSON  V.   CaNLPBELI*. 

Sjj  the  compact  of  1802,  settling:  the  boundary  line  between  Virgin^ 
and  Tennessee,  and  the  laws  made  in  pursuance  thereof,  it  is  decla- 
red that  all  claims  and  titles  to  lands  derived  from  Virginia,  or  North 
Carolina,  or  Tennessee,  which  have  fallen  into  the  respective  states, 
shall  remain  as  secure  to  the  owners  thereof,  as  if  derived  'from  the 
government  within  whose  boundary  they  have  fallen,  and  shall*  not 
.  be  prejudiced  or  affected  by  the  establishment  of  the  line.  Wbere 
the  titles,  both  oi,  the  plaintiff  and  defendant  in  ejectment  were  deriv- 
ed under  grants  from  Virginia,  to  lands  which  fell  within  the  limits 
of  Tennessee,  it  was  held  that  a  prior  settlement  right  thereto  which 
would,  **  equity,  give  the  party  a  title,  could  not  be  asserted  as  a  suf- 
ficient title  in  ao  action  of  ejectment  brought  in  the  circuit  court  oC 
Tennessee* 
Although  the  state  courts  of  Tennessee  have  decided,  that,  under  tbeir 
statutes  declaring  an  elder  grant  founded  on  a  junior  entry,  to  be 
void,  a  junior  patent  founded  on  a  prior  entry  shall  prevail  at  lm» 
against  a  senior  patent  founded  on  a  junior  entry ;  this  doctrine  bas 
never  been  extended  beyond  cases  within  the  express  purview  of  the 
statute  of  Tennessee,  and  could  not  apply  to  the  present  case  of 
titles  deriving  all  their  validity  from  the  laws  of  Virginia,  and  con- 
firmed by  the  compact  between  the  two  states. 
The  general  rule  is,  that  remedies  in  respect  to  real  property  are  to  be 
pursued  seconding  to  the  hx  loci  rci  site.    The  acts  of  the  two  state* 
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are  to  be  construed  as  giving  the  same  validity  and  effect  to  Che  titles 
in  the  disputed  territory  as  they  had,  or  would  hare,  in  the  state,  by 
which  they  were  granted,  leering  the  remedies  to  enforce  such  titles 
to  be  regulated  by  the  lex  fori* 

The  remedies  in  the  courts  of  the  United  States,  at  common  law  and  in 
equity,  are  to  be,  not  according  to  the  practice  of  state  courts,  but 
according  to  the  principles  of  common  law  and  equity,  as  distinguish- 
ed and  denned  in  that  country  from  which  we  derive  our  knowledge 
of  those  principles.  Consistently  with  this  doctrine  it  may  be  ad- 
mitted, that  where,  by  the  itatutti  of  a  state,  a  title,  which  would 
otherwise  be  deemed  merely  equitable,  is  recognized  at  a  legal  title, 
er  a  title  which  would  be  valid  at  law,  is,  under  circumstances  of  aa 
equitable  nature,  declared  void,  the  right  of  the  parties  in  such  case 
may  be  as  fully  considered  in  a  suit  at  law,  in  the  courts  of  the 
United  States,  as  in  any  state  court 

A  conveyance  by  the  plaintiff's  lessor  during  the  pendency  of  an  no- 
tion of  ejectment,  can  only  operate  upon  his  reversionary  interest, 
and  cannot  extinguish  the  prior  lease.  The  existence  of  such  lease 
is  a  fiction ;  but  it  is  upheld  for  the  purposes  of  justice.  If  it  expire 
during  the  pendency  of  a  suit,  the  plaintiff  cannot  recover  his  term 
at  law,  without  procuring  it  to  be  enlarged  by  the  court,  and  can 
proceed  only  for  antecedent  damages. 

lathe  above  case,  it  was  held  that  the  statute  of  limitations  of  Tennes- 
see was  not  a  good  bar  to  the  action,  there  being  no  proof  that  the 
lands  in  controversy  were  always  within  the  original  limits  of  Ten* 
aeasee,  and  the  statute  could  not  begin  to  run  until  it  was  ascer- 
tained by  the  compact  of  1804  that  the  land  fell  within  the  jurisdic- 
tional limits  of  Tennessee. 
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Error  to  the  district  court  of  East  Tennessee. 

This  was  an  action  of  ejectment  brought  by  the 
defendant  in  error,  (the  plaintiff's  lessor  in  the  court 
below,)  against  the  present  plaintiff,  and  S.  Martin, 
on  the  4th  of  February,  1 807,  in  the  district  court  for 
the  district  of  East  Tennessee,  which  possessed  circuit 
court  powers.  The  defendant  in  that  court  pleaded 
separately  the  general  issue,  as  to  400  acres,  and  dis- 
claimed all  right  to  the  residue  of  the  tract  specified 
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1 818.  in  the  declaration.  A  verdict  was  given  for  the  plain* 
tiff  in  October  terra,  1812.  From  the  statement  con- 
tained in  the  bill  of  exceptions,  taken  at  the  trial  of 
the  cause,  it  appears  that  the  land  for  which  the  ac- 
tion was  brought,  is  situate  between  two  lines,  run  in 
1779  by  Walker  and  Henderson,  as  the  boundary 
lines  of  Virginia  and  North-Carolina.  The  forme* 
state  claimed  jurisdiction  to  the  line  run  by  Walk- 
er, and  the  latter  to  the  line  run  by  Henderson. 
After  the  separation  of  Tennessee  from  North-Caro- 
lina, the  controversy  between  Virginia  and  Tennes- 
see, as  to  boundary,  was  settled  in  18Q2>  by  running 
a  line  equidistant  from  the  former  lines.  The  land  in 
dispute  fell  within  the  state  of  Tennessee.  Both  the 
litigant  parties  claimed  under  grants  issued  by  the 
state  of  Virginia,  the  titles  to  lands  derived  from  the 
said  state  having  been  protected  by  the  act  of  Ten- 
nessee, passed  in  1803  for  the  settlement  of  the  boun- 
dary line. 

The  plaintiff  rested  his  title  on  a  grant,  (founded 
on  a  treasury  warrant)  to  John  Jones,  dated  August 
the  1st,  1787,  for  3,000  acrefc ;  1,500  acres  of  which 
were  conveyed  to  the  lessor  by  Jones,  on  the  14th  of 
April  1788:  and  proved  possession  in  the  defendant 
when  the  suit  was  commenced. 

The  defendant,  to  support  his  title  to  the  said  400 
acres,  offered  in  evidence  a  grant  for  the  same  to  Jo- 
seph Martin,  dated  January  1st,  1788,  founded  on  a 
settlement-right,  and  intermediate  conveyances  to 
himself.  He  also  offered  in  evidence,  that  a  set- 
tlement was  made  on  said  land  in  1778,  by  William 
Fitzgerald,  who  assigned  his  settlement-right  to  the 
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said  Jbseph  Martin ;  that  a  certificate  in  right  of  set-      isis. 
dement  was  issued  to  Martin  by  the  commissioners  ^fTT** 
for  adjusting  titles  to  unpatented  lands;  on  which        ▼. 
certificate,  and  on  the  payment  of  the  composition   •     *** 
money,  the  above  grant  was  issued.    This  evidence 
was  rejected  by  the  court  below.    The  defendant 
also  offered  in  evidence  a  deed  of  conveyance  from 
the  plaintiff's  lessor  to  Arthur  L.  Campbell,  dated 
January  2d,  1810,  for  the  land  in  dispute ;  but  the 
same  was  also  rejected.    He  also  claimed  the  bene* 
fit  of  the  statute  of  limitations  of  the  state  of  Ten- 
nessee, on  the  ground  that  he,  and  those  under  whom 
he  claims,  had  been  in  continued  and  peaceable  pos- 
session of  the  400  acres  since  the  year  1788.    . 

The  court  decided  that  the  statute  did  not  apply. 
The  cause  was  then  brought  before  this  court  by 
writ  of  error. 

Mr.  Law  for  the  plaintiff  in  error,  argued,  1.  That  FA.  34^ 
the  defendant  below  ought  to  have  been  permitted  to . 
give  evidence  showing  that  his  grant  had  preference 
in  equity  over  the  plaintiff's  grant  By  the  law,  as 
settled  in  Tennessee,  the  prior  settlement  right  of  the 
defendant,  though  an  equitable  title,  might  be  set  up 
as  a  sufficient  tide  in  an  action  at  law.  The  opinion 
of  the  judge  below  proceeds  on  the  idea  that  the  Vir- 
ginia practice  must  prevail,  under  which  such  a  title 
could  only  be  asserted  in  equity.  The  acts  for  car- 
rying into  effect  the  compact  settling  the  boundary, 
declare  that  the  claims  and  titles  derived  from  Virgi- 
nia shall  not  be  affected  or  prejudiced  by  the  change 


216  CASES  {N  THE  SUPREME  CO0RT 

1818.      of  jurisdiction.    But  are  the  claims  and  titles  less  se- 
cure, if  the  forms  of  legal  proceedings  of  Tennessee 
be  adopted  ?  Is  there  any  difference  whether  the  plain- 
tiff's grant  be  vacated  on  the  equity  side  of  the  court, 
or  rendered  inoperative  in  an  action  of  ejectment  ?  It 
is  admitted,  that  as  to  the  nature,  validity,  and  con- 
struction of  contracts,  the  lex  loci  must  prevail.    But 
the  tribunals  of  one  country  have   never  carried 
their  courtesy  to  other  countries  so  far  as  to  change 
the  form  of  action,  and  the  course  of  judicial  pro- 
ceedings, or  the  time  within  which  the  action  must 
be  commenced/    2.  The  deed  from  -the  plaintiff's 
lessor,  pending  the  suit,  showed  an  outstanding  tide 
in  another,  and  ought  to  have  prevented  the  plaintiff 
from  recovering/    3.  It  is  a  universal  principle  that 
the  statute  of  limitations  of  the  place  where  the  suit  is 
brought  is  to  govern  in  determining  the  time  within 
which  a  suit  must  be  commenced/    4.  New  excep- 
tions to  the  operation  of  the  statute  of  limitations  as 
to  real  property  cannot  be  constructively  established 
by  the  courts/    The  statute  of  limitations  of  Tennes- 
see ought  to  be  applied  to  suits  commenced  in  the 
oourts  of  Tennessee  for  lands  which  were  always 
within  the  jurisdiction  of  that  state  as  claimed  by  her, 
and  which  fell  within  her  territory  upon  the  final  set- 
tlement of  the  boundary.    The  tide  to  such  lands 
may  be  determinable  only  by  the  law  of  Virginia, 

a  Chitty  on  Bill*,  111.  note  (h.)  American  Ed.  of  1817,  and 
the  authorities  there  cited. 
b  1  Cruise  on  Real  Propertjt  503.  637. 
e  Chitty  o*  Bills,  lb. 
4  M'lver  r,  Ragan,  %  Wheat.  25. 
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bat  the  mode  of  pursuing  the  remedy  on  th^t  tiUf      wis. 
twst  depend  upon  the  lex  fori.  ^^v^ 

*  *  Kobinson 

The  Attorney- General^  contra,  insisted,  that  by  the   Cwnp1*11* 
compact  between  the  two  states,  the  law  of  Virginia, 
was  made  the  law  of  the  titles  to  these  lands/    By 
the  settled  practice  of  tliat  state,  as  well  as  the  esta- 
blished doctrine  of  the  common  law,  the  legal  title 
must  prevail  in  a  court  of  law.    The  case  of  real 
property  is  an  exception  to  the  general  rule,  as  to  ap- 
{dyipg  the  statute  of  limitations  according  to  the  lex 
fori,  3&d  not  according  to  the  lex  loci.     Generally 
speaking,  suits  for  such  property  must  be  commenced 
in  the  courts  of  the  country  where  the  land  lies,  and, 
consequently,  both  the  right  and  the  remedy  are  to 
be  determined  by  one  and  the  same  law.    But  this  is 
an  anomalous  case  depending  upon  the  peculiar  na- 
ture and  provisions  of  the  compact  of  1802,  between 
the  two  states.    The  statute  of  limitations  of  Ten- 
nessee could  not  operate  upon  these  lands  until  they 
Were  ascertained  to  lie  in  Tennessee ;  and  the  peculiar 
nile  established  by  the  courts  of  Tennessee,  permitting 
ap  equitable  title  to  be  asserted  in  an  action  at  law, 
would  nojt  apply  to  a  controversy  concerning  titles 
wholly  depending  oh  the  law  of  Virginia.  The  proceed- 
ings in  ejectment  are  fictitious  in  form,  but  for  all  the  pur- 
poses of  substantial  justice  they  are  considered  as  real. 
If  the  term  expire  pending  the  action,  the  court  will 
permit  it  to  be  enlarged,  and  no  conveyance  by  the 
lessor  of  the  plaintiffs  while  the  suit  is  going  on  can 
operate  to  extinguish  the  prior  lease.    The  court  be- 
Vol.HI.  '  29 
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Wis-  low,  therefore,  committed  no  error  in  refusing  to  per- 
mit the  deed  of  conveyance  from  the  plaintiff's  les- 
sor to  be  given  in  evidence  in  order  to  establish  the  ex- 
istence of  an  outstanding  title. 

FA.  zuh.        Mr.  Justice  Todd  delivered  the  opinion  of  the 
court,  and  after  stating  the  facts,  proceeded  as  fol- 
lows: 
tie£em<Tfeht      The  fast  question  is,  whether  the  circuit  court 
X'^iJ^w  were  right  in  rejecting  the  evidence  offered  by  the 
tkt^dt£  defendant  to  establish  a  title  in  himself  under  the 
sufficient  "Stk  grant  of  Joseph  Martin,  that  grant  being  posterior  in 
UwtkebS^Iit  ^ate  to  *^e  6rant  under  which  the  plaintiff  claimed ; 
SoiwtoreS"  ^^  tk*s  depends  upon  the  consideration,  whether  a 
^diin^^  P1*01  settlement  right,  which  would,  in  equity,  give 
Et^e^vX  the  party  a  title  to  the  land,  can  be  asserted  also,  as 
MttUT1  wi   a  sufficient  title  in  an  action  of  ejectment, 
compact  of       By  the  compact  settling  the  boundary  line  between 
in  the  limitBof  Virginia  and  Tennessee,  and  the  laws  made  in  pur- 
^^^2?J  suance  thereof,  it  is  declared,  that  all  claims  and  tides 
JSSfcy  v£  to  lands  derived  from  the  governments  of  Virginia,*  or 
North-Carolina,  or  Tennessee,  which  have  falleu  into 
the  respective  states,  shall  remain  as  secure  to  the 
owners  thereof,  as  if  derived  from  the  government 
within  whose  line  they  bavfe  fallen,  and  shall  not  be 
in  any  wise  prejudiced  or  affected  in  consequence  of 
the  establishment  of  the  said  line.    The  titles,  both 
of  the  plaintiff  and  defendant  in  this  case,  were  deriv- 
ed under  grants  from  Virginia ;  and  the  argument  is, 
that  as  in  Virginia  no  equitable  claims  or  rights  ante- 
cedent to  the  grants  could  be  asserted  in  a  court  of 
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law  in  an  ejectment,  but  were  matters  cognizable  in 
equity  only,  that  the  rule  must,  under  the  compact 
between  the  two  states,  apply  to  all  suits  in  the  courts 
in  Tennessee,  respecting  the  lands  included  in  those 
grants* 

The  general  rule  is,  that  remedies  in  respect  to  re^J  B"^to^l3 
estates  are  to  be  pursued  according  to  the  law  of  the  |J€Ef2w23 
place  where  the  estate  is  situate/    Nor  do  the  court  SHSfciS 

lite.    n 


«  The  foundations  of  this 
Joctrine,  and  of  all  the  other 
principles  concerning  the  Ux 
bci,  are  laid  down  by  Hube- 
m,  in  his  Prcdectiones,  with 
that  admirable  force  and  preci- 
sion which  distinguish  the 
works  of  the  writers  who  have 
been  formed  in  the  school  of 
the  Roman  jurisconsults,  and 
which  justify  the  eulogium 
pronounced  upon  that  school 
by  Leibnitz.  "  Fundamentum 
wtverea  hujus  doctrine  dixi- 
mos  esse,  et  tenemus,  subjec- 
tionem  hominum  infra  leges 
.  cujusque  territorii,  quamdiu 
ittc  agunt,  qn«  fecit,  ut  actus 
ab  initio  validus  aut  nullus, 
ahbiqaoque  valere  autnon  va- 
lere  non  nequeat. '  Sed  haec 
ratio  non  convenit  rebus  immo- 
btlibes,  quando  ille  apectantur, 
wm  ut  dependents  a  libera 
dispositione  cujusques  patrisfa- 
atlias,  rerum  quatenus  cert® 
Bota  lege  cujusque  Reip.  ubi 


sita  sunt,  illis  impressse  reperi- 
untur  ;  has  notse  manent  indeli* 
biles  in  ista  Republ.  quicquid 
aliarum  Civitatum  leges  aut 
privatorum  dispositions,  secus 
aut  contra  statuant ;  nee  enim 
sine  magna  confusione  prseju- 
dicfoque,  Reipubl.  ubi  sits  sunt 
res  soli,  Leges  de  illis  lata,  dis- 
positionals istismutari  possent. 
Hinc  Frisius  habens  agros  et 
domos  in  proyincia  Groningen- 
si,  non  potest  de  illis  testari* 
quia  Lege  prohibitum  est  ibi 
de  bonis  immobilibus  testari, 
non  valente  Jure  Frisico  adfi- 
cere  bona,  qua)  partes  alieni 
territorii  integrantes  constitu- 
unt  Sed  an  hoc  non  obstat  ei, 
quod  antea  diximus,  si  factum 
sit  Testamentum  jure  loci  vali- 
dum,  id  effectum  habere  etiam 
in  bonis  alibi  sitis,  ubi  de  illis 
testari  licet  ?  Non  obstat ;  quia 
legum  diversitaa  in  ilia  specie 
non  afficit  res  soli,  neque  de 
illis  loquitur,  sed  ordinat  actum 
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perceive  any  reason  to  suppose  that  it  was  tbefcrten* 
tion  of  the  legislatures  of  either  state,  in  the  acts  be- 
fore us,  to  vary  the  application  of  the  rule  in  cases 
within  the  compact.  Those  acts  are  satisfied  by  con- 
struing them  to  give  the  same  validity  and  effect  td 
the  titles  acquired  in  the  disputed  territory,  as  they 
had/  or  would  have,  in  the  state  by  which  they  w&e 
granted,  leaving  the  remedies  to  enforce  such  tides 
to  be  regulated  by  the  lex  fori. 

The  question  then  is,  whether  in  the  circuit  courts 
of  the  United  States,  a  merely  equitable  title  can  be 
set  up  as  a  defence  in  an  action  of  ejectment.  It  is 
understood  that  the  state  courts  of  Tennessee  have 


testandi ;  quo  recte  celetya- 
to,  Lex  Reipubl.  non  vetat  il- 
ium actum  valere  in  immobili- 
bus,  quatenus  nullus  character 
illis  ipsis  a  lege  loci  impressus 
laeditur  aut  imminuitur.*  Haec 
observatio  locum  eiiara  in  con- 
tractions habet  :  quibus  in 
tiollandia  venditae  res  soli 
Frieici,  modo  in  Frisia  prohi- 
bito,  licet,  ubi  gestus  est,  va« 
lido,  recte  venditae  intelligun- 
tur  ;  idemque  in  rebus  non 
qaidem  immobilibus,  at  solo 
coh»rentibus ;  uti  si  frumen- 
tum  soli  Frisici  in  Hollandia  se- 
cundum last  as  >  ita  dictas,  sit 
venditum,  non  valet  venditio, 
sec  quidem  in  Hollandia  secxrn* 

•  S*4  qaare!  See  The  United  States 
y.  Crosby,  7  Crunch,  115. 


dum  earn  jus  dicetur,  etsi  tale 
frumentum   ibi  non  sit  vendi 
prohibitum;   quia  in  Frisia  in- 
terdictum  est ;  et  solo  cohaeret 
ej  usque  pars  est.     Nee  aliud 
juris  erit  in  saccesionibas  ab 
intestato ;  si  defunctiis  sit  Pa- 
terfamilias, cujus   bona  in  <fi- 
versi  locis^  imperii  sita  sunt, 
quantum  attinet  ad  immobilia, 
servatur  jus  loci,  in  quo  situs 
eorum  est ;  quoad  mobilia,  ser- 
vatur jus,  quod  illic  loci  est, 
ubi  testator  habuit  domiciliun*, 
qua  de  re,  vide   Sandium,  lib. 
4.  decis.  tit.  VIII.  def.  7."  ffr« 
berus,  Prcelectioncs,  torn.  2.  lib. 
1.  tit.  i.     De  Conjtictu  Legww. 
See  Erkine1* Institutes  of   iht 
Law  of  Scotland ,  10th  ed.  309. 
Pothier,  de  la  Prescription,  207. 
Code  Napoleon,  art.  3. 
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decided  that  uhder  their  statutes,  declaring  a*  elder      ists. 


grant  faundfed  on  a  younger  entry,  to  be  void,  the 
priority  of  entries  id  eiatniiiable  at  law ;  and  that  a  t. 
junior  patent  founded  oti  a  priof  entry,  shall  prevail  CttnPWL 
id  ab  action  of  ejectment  against  a  senior  patent 
founded  on  a  junior  entry.  But  this  doctrine 
has  never  been  extended  beyond  the  cases  which 
have  been  construed  to  be  withiil  the  express  pur- 
view of  the  statutes  df  Tennessee.  The  present 
case  stands  Upon  grahts  of  Virginia,  and  is  not  with- 
in the  purview  of  the  statutes  of  Tennessee ;  the  titles 
have  all  their  validity  from  the  laws  of  Virginia,  and 
are  confirmed  by  the  stipulations  of  the  compact. 
Assuming,  therefore,  that  in  the  case  of  entries  under 
the  laws  of  Tentoessee,  the  priority  of  such  entries  is 
examinable  at  law,  this  dourt  do  not  think  that  the 
doctrine  applies  to  merely  equitable  rights  derived 
from  other  sources. 

There  is  a  more  general  VieW  of  this  subject,  .The  remedies 
which  deserves  consideration.    By  the  latfte  of  the  gf  **  U"*** 

J     N  States  at  cam- 

United  States,  the  circuit  courts  fiaVe  cognisance  of  JJ011  Jg»  ^* 

all  suits  of  a  civil  nature  at  coalition  law,  and  in  equi*  %£&* £  J£ 

ty,  in  cases  which  fell  within  the  limits  prescribed  by  &***«£*, 

those  laws.    Bf  the  34th  section  of  the  judiciary  act  £ li£c$£l 

of  1789,  it  is  provided,  that  the  laws  of  the  several  fcwand^J 

,  ,  •  .  **   defined   ia 

states,  except  where  the  constitution,  treaties,  or  |^^d  ?*»• 
statutes  of  the  United  States,  shall  otherwise  require  S"°£!e?.  wiA, 

7  *  the  decisions  of 

<*  provide,  shall  be  regarded  as  rules  of  decision  in  tw££  o£ 
trials  at  common  law  in  the  courts  of  the  United  ^™ub\7u™ 
States  in  cases  where  they  apply.    The  act  of  May,  inanition  at 
1792,  confirms  the  itiodes  of  proceeding  then  used  in 
suits  at  common  law  in  the  courts  of  the  United 
States,  and  declares  that  the  modes  of  proceeding  in 


222  CASES  IN  THE  SUPREME  COURT 

1818.  suits  of  equity  shall  be  "  according  to  the  principles, 
rqjes,  and  usages,  which  belong  to  courts  of  equity,  as 
contra-distinguished  from  courts  of  common  law," 
except  so  far  as  may  have  been  provided  for  by  the 
act  to  establish  the  judicial  courts  of  the  United 
States*  It  is  material  to  consider  whether  it  was  the 
intention  of  Congress,  by  these  provisions,  to  confine 
the  courts  of  the  United  States  in  their  mode  of  ad- 
ministering relief  to  the  same  remedies,  and  those 
only,  with  all  their  incidents,  which  existed  in  the 
courts  of  the  respective  states.  In  other  words, 
whether  it  was  their  intention  to  give  the  party  relief 
at  law,  where  the  practice  of  the  state  courts  would 
give  it,  and  relief  in  equity  only,  when  according  to 
such  practice,  ?  plain,  adequate,  and  complete  reme- 
dy could  not  be  had  at  law.  In  some  states  in  the 
union,  no  court  of  chancery  exists  to  administer 
equitable  relief.  In  some  of  those  states,  courts 
of  law  recognise  and  enforce  in  suits  at  law, 
all  the  equitable  claims  and  rights  which  a  court 
of  equity  would  recognise  and  enforce  ;  in  others, 
all  relief  is  denied,  and  such  equitable  claims 
and  rights  are  to  be  considered  as  mere  nullities 
at  law.  A  construction,  therefore,  that  would  adopt 
the  state  practice  in  all  its  extent,  would  at  once 
extinguish,  in  such  states,  the  exercise  of  equitable 
jurisdiction.  The  acts  of  congress  have  distinguished 
between  remedies  at  common  law  and  in  equity,  yet 
this  construction  would  confound  them.  The  court, 
therefore,  think,  that  to  effectuate  the  purposes  of  the 
legislature,  the  remedies  in  the  courts  of  the  United 
States  amto  be,  at  common  law  or  in  equity,  not 
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according  to  the  practice  of  state  courts,  but  accord-  1818. 
mg  to  the  principles  of  common  law  and  equity,  as 
distinguished  and  defined  in  that  country  from  which 
we  derive  our  knowledge  of  those  principles.  Con- 
sistently with  this  construction,  it  may  be  admitted, 
that  where  by  the  statutes  of  a  state,  a  title,  which 
would  otherwise  be  deemed  merely  equitable,  ia  re- 
cognised as  a  legal  title,  or  a  tide  which  would  be 
good  at  law,  is  under  circumstances  of  an  equitable 
nature  declared  by  such  statutes  to  be  void,  the  rights 
of  the  parties,  in  such  case,  may  be  as  fully  consider- 
ed in  a  suit  at  law  in  the  courts  of  the  United  States, 
as  they  would  be  in  any  state  court 

In  either  view  of  this  first  point,  the  court  is  of  opi- 
nion that  the  circuit  court  decided  right  in  rejecting 
the  evidence  offered  by  the  original  defendant.  It 
was  matter  proper  for  the  cognisance  of  a  court  of 
equity,  and  not  admissible  in  a  suit  at  law. 

The  next  question  is,  whether  the  circuit  court  de- 
cided correctly  in  rejecting  the  deed  of  conveyance 
torn  the  plaintiff's  lessor  to  Arthur  L.  Campbell,  for 
the  land  in  controversy,  made  during  the  pendency  of 
the  suit  The  answer  that  was  given  at  the  bar  is 
deemed  decisive ;  although  an  action  of  ejectment  is 
founded  in  fictions,  yet  to  certain  purposes  it  is  consi- 
dered in  the  same  manner  as  if  the  whole  proceedings 
were  real;  for  all  the  purposes  of  the  suit  the  lease 
b  to  be  deemed  a  real  possessory  title.  If  it  expire 
daring  the  pendency  of  the  suit,  the  plaintiff  cannot 
recover  his  term  at  law,  without  procuring  it  to  be 
enlarged  by  the  court,  and  can  proceed  only  for  ante- 
cedent damages.    In  the  present  case  the  lease  is  te 
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1819.  be  deemed  as  a  good  subsisting  lease,  and  the  convey- 
ance by  the  plaintiff's  lessor  during  the  pendency  of  the 
suit  could  only  operate  upon  his  reversionary  interest, 
and,  consequently,  could  not  extinguish  the  prior  lease. 
The  existence  of  such  a  lease  is  a  fiction ;  but  it  is 
upheld  for  the  purposes  of  justice,  and  there  is  no 
pretence  that  it  works  any  injustice  in  this  case. 
Stetm«  onuni-  The  last  question  is,  whether  the  statute  of  limita- 
Maiee  nota£  ticui  of  Tennessee  was  a  good  bar  to  the  action.    It 

plicabletothw 

is  admitted,  that  it  would  he  a  good  bar  only  upon 
the  supposition  that  the  lands  in  controversy  were 
always  within  the  original  limits  of  Tennessee ;  but 
there  is  no  such  proof  in  the  cause.  The  compact 
of  the  states  does  not  affirm  it,  and  the  present  boun- 
dary was  an  amicable  adjustment  by  that  compact. 
It  cannot,  therefore,  be  affirmed  by  any  court  of  law, 
that  the  land  was  within  the  reach  of  the  statute  of 
limitations  of  Tennessee  until  after  the  compact  of 
1802.  The  statute  could  not  begin  to  run  until  it 
was  ascertained  that  the  land  was  within  the  juris- 
dictional limits  of  the  state  of  Tennessee. 

i     The  judgment  of  the  circuit  court  is  affirmed,  with 
costs.* 

a  la'  Buller's   Nisi    Priuf,  during  a&  ancient  lease    for 

110,  it  is  laid  down,  that  in  1000  years  will  not  be  suffi- 

ejeotment,  "  if  the  defendant  dent,  unless  helikenise  prove 

prove  a  title  out  of  the  lessor,  possession    under  such  lease 

it  is  sufficient,    although    he  within  twenty  years."    The 

have  no  title  himself;  but  he  same  doctrine  is  stated  in  Rttn- 

ought  to  prove    a   subsisting  mngton  cm   Ejectments,     343. 

tide  out  of  the  lessor,  for  pro-  and  the  case  of  England  r- 
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Slade,  4  T.  R.  68*.  ia  relied 
on  to  support  it.  But  this 
case  only  shows,  that  the  te- 
nant may  prove  that  the  les* 
sor's  tide  has  expired^  and, 
therefore,  that  he  ought  not  to 
tarn  him  out  of  possession. 

It  is  unquestionable  law,  that 
in  ejectment    "  the   plaintiff 
cannot  recover  but  upon  the 
strength  of  his  own  title.    He 
cannot  found  his   claim  upon 
the  weakness  of  the  defend- 
ant's title  ;  for  possession  gives 
the  defendant  a  right  against 
every  man  who  cannot  show 
a  good    title."     Haldam    v. 
Harvey,  4  Burr.  2484.  S.  P. 
feartmi  v.  Troyonwefl,  5T.R. 
107.  note*      But  this  doctrine 
was  asserted  in  a  case  where 
the  plaintiff  sought  to  recover 
upon  a  title,  which  she  had 
conveyed  away  to  a  third  per* 
torn;  and  nothing  can  be  clear- 
er than  that  the  plaintiff  can- 
not recover  without  showing  a 
subsisting  title  in  himself.     If 
the  position  in  Buller's   Nisi 
Prius  were  confined  to  cases 
of  this  sort,  there  could  not 
he   the    slightest    ground    to 
question  its  validity.    But  it  is' 
supposed  to  establish  the  doc- 
trine, that  if  the  plaintiff  has  a  . 
title  which  is  not  an  indefeasi- 
Me  possessory  title,  but  is,  in 
fact,  better  than  that  of  the  de- 

Vou  III.  30 


feadant,  he  is  not  entitled  to 
recover,  if  the  defendant  can 
show  a  superior  title  in  a  third 
person,  with  whom  the  de- 
fendant does  not  claim  any  pri- 
vity. 

It  is  the  purpose  of  this  note 
to  show,  that  the  authorities 
do  not  justify  the  doctrine  to 
this  extent ;  and  if  it  be  true 
in  any  case,  (which  may  be 
doubted,)  it  is  liable  to  a  great 
many  exceptions,  which  de- 
stroy its  general  applicability. 
Speaking  upon    this    subject 
Lord  Mansfield  is  reported  to 
have  said,  "  there  is  another 
distinction  to  be  taken,  whether 
supposing  a  title  superior  to 
that  of  the  lessor  of  the  plain- 
tiff exists  in  a  third  person, 
who  might  recover  the  pos* 
session,  it  lies  in  the  mouth  of 
the  defendant  to  say  so,  in  an* 
swer  to  an  ejectment  brought 
against    himself,   by  a    party 
having  a  better  title  than  his 
own.    I  found  this  point  settled 
before  I  came  into  this  court, 
that  the  court  never  suffers  a 
mortgagor  to  set  up  the  title  of 
a    third    person    against    his 
mortgagee."     Doe  v.  Pegge,; 
1  T.  R.  758.  note.     The  point, 
as  to  a  mortgagee,  has  been 
long  established.    In  Lindsey 
v.  Lindsey,  Bull.  JV.  P.  110. 
on  an  ejectment  by  a  second 
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mortgagee  against  the  mortga- 
gor, the  court  would  not  suf- 
fer the  latter  to  give  in  evi- 
dence  the  title   of  the   first 
mortgagee  in  bar  of  the  second, 
because  he  was  barred  by  his 
own   act  from  averring   that 
he  had  nothing  in  the  land  at 
the  time  of  the  second  mort- 
gage.    And  the  principle   of 
this  decision  has  been  repeat- 
edly recognised,  both  in  the 
English  and  American  courts. 
Doe  v.  Pegge,  1  T.  R.  758. 
note.  Doe  v.  Staple,  2  T.  R. 
684.  Lade  y.  Holford,  3  Burr. 
1416%    Newhall  v.  Wfight,  8 
Mass.  Rep.  138.  153.    Jackson 
v.  Dubois,  4  Johns.  Rep.  216. 
Indeed,  the  mortgagor,  not- 
withstanding the  mortgage,  is 
now  deemed  seised,  and  the 
legal  owner  of  the  land,  as  to 
all  persons  except  the  mortga- 
gee, and  those  claiming  under 
him,  and  he  may  maintain  an 
ejectment  or  real  action  upon 
such    seisin.      Hitc*hcock    v. 
Harrington,  6  Johns.  R.  290. 
Sedgwick    y.   Hallenbach,   7 
Johns.  Rep.  376.     Collins  y. 
Torry,    7     Johns.   Rep.   277. 
Willington   y.  Gale,    7  Mass. 
Rep.  138.     Porter  v.  Millet,  9 
Mass.  Rep.  101.    And,  upon 
the    same    principle,    in    an 
ejectment  by  the  lessor  against 
his  own  lessee,  the  latter  is 


not  permitted  to  set  up  or  take 
advantage  of  a  defect  in   the 
lessor's  title,  or  to  show  a 
subsisting  title  in  a  third  per- 
son to  defeat  the  lessor's  right 
Driver  v.  Lawrence,  2  W.  BL 
1259.2   Salk.   447.     Menaall 
v.  Wright,  3  Mass.  Rep.  138. 
153.    Jackson    v.    Reynolds, 
1   Caines'  Rep.  444.    Jacksoa 
y.  Whitford,  2  (Urines'  Rep.  216. 
Jackson  y.  Vosburgh,  7  Johns. 
Rep.  186.     Brant    v.   Liver- 
more,  10  Johns.  Rep.  358.   So 
a  person  who  has  entered  into 
possession  under  another,  and 
acknowledged  his  title,  cannot 
set  up  an  outstanding  title  in  a 
third  person.  Jackson  v.  Stew- 
art, 6  Johns.  Rep.  34.     Jack- 
son v.  De  Walts,  7  Johns.  Rep. 
157.    Jackson  v.  Hinman,  10 
Johns.    Rep.    292.      Doe    v. 
Clarke,   14  East,  488.      Nof 
can    a  person  .claiming    the 
land  under  the  tenant  set  up 
ao  outstanding  title  against  the 
landlord,   Jackson  v.  Graham, 
3    Caines'    Rep.    188.;     nor 
against  a  purchaser  under  an 
execution  against  the  landlord 
or    the    tenant.    Jackson    v. 
Graham,  3  Chines'  Rep.    188. 
Jackson  v.   Bush,    10  Soft**. 
Rep.  223.    And  a  person  who 
has  entered  by  permission  of 
one  tenant  in  common  cannot, 
after  a  partition  made,  set  up 
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an  adverse  title  in  bar  of  an 
ejectment   by  the    tenant  in 
common,  to  whose  share  the* 
premises   had   fallen.  '  Smith 
v.  Burtis,  9  Johns.  Rep.   174. 
Fisher    t.  Creel,    13   Johns. 
Rep.  116.     And  where  a  per- 
son in  possession  of  land  cove- 
nants   with    another   to    pay 
him  for  the  land,  the  covenan- 
tee ift  estopped  from  setting  up 
an  outstanding  title  to  bar  an 
ejectment  by  his  covenantor, 
unless  he  shows  fraud  or  im- 
position   in    the    agreement. 
Jackson  v.  Ay  res,    14  Johns. 
Rep.   224.     Lord   Eldon    has 
declared,  that  with  regard  to 
mortgagors  and  incumbrancers, 
if  thej  do  not  get  in  a  term  that 
is  outstanding,  but  satisfied,  in 
some  sense,  either. by  taking 
an   assignment    making    the 
trustee  a  party  to  the  instru- 
ment, or  taking  possession  of 
the  deed  creating  the  term, 
that  term  cannot  be  used  to 
protect  tbem  against  any  per- 
son   having    mesne    charges 
orincombrances.  Maundrell  v. 
Maundrel,   10   Fee.  246.  271. 
See  Peake's  Evid.  341.  3d  ed. 
And  in  cases  where  land  has 
been  sold  by  executors  or  ad- 
ministrators under  a  legal  au- 
thority to  sell,  it  has  been  set- 
tled, that  strangers  to  the  title, 
those  who  ha? e  no  estate  or 


privity  of  estate  or  interest, 
and  who  pretend  to  none,  af- 
fected by  the  sale,  shall  not  be 
entitled  to  set  up  the  title  of 
the  heirs,  or  to  call  on  the  ex* 
ecutor  or  administrator  for 
strict  proof  of  the  regularity 
of  all  his  proceedings  in  the 
sale.  Knox  v.  Jenks,  7  Mass. 
Rep.  488.  And  a  stranger  to 
a  mortgage  is  not  permitted  to 
set  it  up  to  defeat  a  legal  title 
in  the  plaintiff.  Collins  v. 
Torrey,  7  Johns.  Rep.  278. 
Jackson  v.  Pratt,  10  Johns. 
Rep.  381. 

These  cases  clearly  show 
that  the  doctrine  has  been  very 
much  narrowed  down.  It  re- 
mains to  consider  whether  the 
doctrine  has  ever  been  esta- 
blished, that  a  mere  superior 
outstanding  title  in  a  third 
person,  with  whom  the  de- 
fendant has  no  privity,  can  be 
given  in  evidence  in  an  eject- 
ment, to  defeat  a  possessory 
title  in  the  plaintiff,  which  is 
superior  to  that  of  the  defend- 
ant. It  is  manifest,  that  at 
the  time  when  Lord  Mansfield 
delivered  his  opinion  in  Doe  v. 
Pegge,  {IT.  R.  758.  note,)  he 
did  not  consider  any  such  doc- 
trine as  established,  for  he  con- 
fines his  opinion  to  the  mere 
case  of  a  mortgagee  as  against 
his   mortgagor,    although    he 
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states  the  question  in  the 
broadest  terms ;  and  if  the 
decisions  had  then  gone  the 
whole  length,  he  would  cer- 
tain!} have  so  stated.  Nor  is 
there  any  subsequent  case  in 
England  in  which  the  point 
has  been  decided.  The  case 
of  Doe  v.  Reade,  8  East,  353. 
turned  upon  the  circumstance 
that  the  defendant,  being  law- 
fully in  possession,  might  de- 
fend himself  upon  his  title, 
though  20  years  had  run 
against  him  before  he  took 
possession,  the  plaintiff  in 
ejectment  not  claiming  under 
the  prior  adverse  possession  ; 
and  the  case  of  Goodtitle 
v.  Baldwin,  11  East,  488. 
turned  upon  the  distinction, 
that  the  premises  were  crown 
lands,  which  by  statute  could 
not  be  granted,  and  that  the 
possession  of  the  plaintiff  and 
the  defendant  was  to  be  pre- 
sumed by  the  license  of  the 
crown. 


6  Mast.  Rip.  Jl8.  Everett* 
den  y.  Beaumont,  1  Man.  Rep* 
76.  Williams  t.  Jackson,  B 
Johns.  Rep.  489.  Phelps  t. 
Sage,  2  Day's  Rep.  151.  So 
a  tenant  may  show  that  the 
title  of  his  landlord  has  ex- 
pired. England  v,  Siade,  4  T* 
R.  682.  So  in  an  ejectment 
by  a  ctstuy  que  trust  the  tenant 
may  set  up  in  his  defence  the 
legal  outstanding  title  in  the 
trustee.  Doe  y.  Staples,  2  T. 
R.  684.  For  in  all  these  cases 
the  evidence  shows  that  the 
plaintiff  has  no  subsisting 
possessory  title  at  law,  and, 
therefore,  Ire  ought  not  to  be 
permitted  to  disturb  the  tenant's 
possession.  The  general  role 
is,  that  possession  constitutes  a 
sufficient  title  against  every 
person,  not  having  a  better 
title ;  and,  therefore,  the  te- 
nant may  stand  upon  his  mere 
naked  possession  until  a  better 
title  is  shown.  "  In  aequali 
jure  melior  est  conditio  possi- 


Undoubtedly  the    plaintiff    dentis ;  he  that  hath  posses- 
must  show  that  be  has  a  good    sion  of  lands,  though  it  be  by 


possessory  title ;  and,  therefore, 
if  the  defendant  shows  that  he 
has  conveyed  the  land,  unless 
the  conveyance  was  void  by 
reason  of  a  prior  disseisin, 
the  plaintiff  cannot  recover. 
Gould  v.  Newman,  0  Mass. 
Rep.  239.    Wolcott  v.  Knight, 


disseisin,  hath  a  right  against 
all  men  but  against  him  that 
hath  right."  Doct.  <$>  Stud.  9. 
3  Shep.  Mridg.  26. ;  and  the 
rule  of  the  civil  law  is  the  same. 
Non  possesserio  incumbU  ne* 
cessitas  proband!  possessiones 
ad  se  pertinere    Cod.  lib*  4.,  ct« 
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ted  t  Bro.  Adm.  &  Civ.  Lam, 
371.  note<  And  possession, 
although  it  be  merely  a  naked 
possession,  or  acquired  by 
wrong,  as  by  disseisin,  is  also 
a  title  upon  which  a  recove- 
ry can  be  had.  For  as  Black- 
stone  justly  observes,  "  in  the 
mean  time,  till  some  act  be 
done  by  the  rightful  owner  to 
devest  the  possession  and  as* 
sert  Jus  title,  such  actual  pos- 
sesion la  prima  facie  evidence 
of  a  legal  title  in  the  posses- 
lion;  and  it  may,  by  length 
of  time  and  negligence  of  him 
who  hath  the  right,  by  degrees 
ripen  into  a  perfect  and  inde- 
feasible title."  2Bl.Com.  196. 
So  Jenkins,  in  his  Ceotn* 
ries  of  Reports,  (42.)  states  that 
the  first  possession  without  any 
other  title,  serves  in  an  assise 
for  land.  In  Bateman  v.  Al- 
len, Cro.  Eliz.  437,  it  was  held 
that  the  plaintiff  was  entitled 
to  recover  in  ejectment,  where 
it  was  found  by  special  verdict 
that  the  defendant  had  not  the 
first  possession,  nor  entered 
under  title,  but  upon  the  plain- 
tiff's possession.  And  in  Al- 
len v.  Rivington,  2  Sound.  R. 
Ill,  where,  upon  a  special 
verdict  in  ejectment,  it  appear* 
ed  that  the  plaintiff  had  a  pri- 
ority of  possession,  and  no  title 
was  found  for  the  defendant, 


Saunders  says,  the  matter  fa 
law  ww  never  argued,  for  the 
priority  of  possession  alone 
gives  a  good  title  to  the  lessor 
of  the  plaintiff  against  the  de- 
fendant, and  all  the  work},  em** 
cepting  against  the  rightful 
owner.  And  in  a  late  case,  it 
was  held,  that  mere  prior  oc- 
cupancy of  land,  however  re- 
cent; gives  a  good  title  to  the* 
occupier,  whereupon  he  may 
recover,  as  plaintiff,  against  all 
the  world,  except  such  as  can 
prove  an  older  and  better  tide 
in  themselves.  Catteris  v* 
Cooper,  4  TawU.  547.  See, 
also,  8  East,  363.  And  this 
doctrine  has  been  frequently 
recognised  in  the  American 
courts.  Jackson  v.  Hazen,  % 
John*.  Rep.  22.  Jackson  v. 
Harder,  4  John*.  Rep.  202. 
The  last  case,  4  John*.  Rep. 
202.  goes  farther,  and  decides 
that  a  mere  intruder  upon 
lands  shall  not  be  permitted  to 
protect  his  intrusion  in  a  suit 
by  the  person  upon  whom  he 
has  intruded,  by  setting  up  an 
outstanding  title  in  a  stranger. 
And  in  Smith  v.  Lorillard,  10 
Joint.  Rep.  338.  all  the  autho- 
rities were  reviewed,  and  it 
was  held  that  it  is  not  neces- 
sary for  the  plaintiff  in  eject- 
ment to  show,  in  every  case,  a 
possession  of  twenty  years,  or 
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a  paper  title  ;  that  a  possession 
fbr  a  less  period  will  form  a 
presumption  of  title  sufficient 
to  put  the  tenant  upon  his  de- 
fence ;  and  that  a  prior  posses- 
sion short  of  twenty  years,  un- 
der a  claim,  or  assertion  of 
right,  will  prevail  over  a  sub- 
sequent possession  of  less  than 
20  yean,  when  no  other  evi- 
dence of  title  appears  on  either 
side*  In  respect  to  real  ac- 
tions, it  is  said  by  Chief  Justice 
Parsons,  that  under  the  gene- 
ral issue  the  defendant  cannot 
give  in  evidence  a  title  under 
which  he  does  not  claim,  unless 
it  be  to  rebut  the  demandant's 
evidence  of  seisin ;  but  that  he 
may  plead  in  bar  a  conveyance 
by  the  demandant  to  a  third  per- 
son, under  whom  he  dog s  not 
claim ;  for  if  the  tenant  have  no 
right,  yet  if  the  demandant 
have  no  right,  he  cannot,  in 
law,  draw  into  question  the 
tenant's  seisin,  whether  acqui- 
red by  right  or  by  wrong. 
Wolcott  v.  Knight,  6  Mass, 
Rep.  418.  Gould  v.  Newman, 
6  Mass.  Rep.  239. 

It  is  remarkable  that  in  none 
of  the  foregoing  cases  the  point 
is  stated  to  have  been  ever  de- 
cided upon  the  naked  question 
whether  a  better  subsisting  ti- 
tle in  a  third  person  can  be 
given  in  evidence  by  a  defend- 


ant who  has  no  privity  with  that 
title/to  defeat  a  title  in  theplain- 
tiff,  which  is  yet  superior  to  that 
under  which  the  defendant 
holds  the  land.  Blackstone  puts 
a  case  in  point :  "  If  tenant  in 
tail  enfeoffs  A.  in  fee  simple  and 
dies,  and  B.  disseizes  A.,  now 
B.  will  have  the  possession,  A. 
the  right  of  possession,  and  the 
issue  in  tail  the  right  of  pro* 
perty.  A.  may  recover  the 
possession  against  B.  and  after* 
wards  the  issue  in  tail  may 
evict  A.,  and  unite  in  himself 
the  possession,  the  right  of 
possession,  and  also,  the  right 
of  property."  2  BL  Com. 
199.  Here  B.  is  an  intruder, 
and,  therefore,  comes  within 
the  reach  of  the  case  of  Jack- 
son v.  Harder,  4  Johns.  Rep* 
202.  But  if  B.  had  conveyed 
to  C,  and  then  A.  had  brought 
an  ejectment  against  C,  could 
the  latter  have  set  up  the  title 
of  the  issue  in  tail,  with  which 
he  had  no  privity,  although 
that  were  a  good  subsisting  su- 
perior title  to  defeat  the  reco- 
very of  A.  ?  It  becomes  not  the 
annotator  to  express  any  opi- 
nion on  this  point ;  his  only  ob- 
ject is  to  bring  the  authorities 
in  review  before  the  learned 
reader,  and  to  suggest  that  it 
may  yet  be  considered  as  sub- 
ject to  judicial  doubt  , 
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Dunlop 
(Chancery.)  Hepbttnl- 

Dunlop  t.  Hepburn  et  al. 

Explanation  of  the  decree  in  this  cause,  (reported  ante,  Vol.  I.  p.  179.) 
that  the  defendants  were  only  to  be  "accountable  for  the  rents  and 
profits  of  the  lands,  referred  to  in  the  proceedings,  actually  received , 
fry  them.  / 

Appeal  from  the  circuit  court  for  the  district  of 
Columbia. 

Mr.  Justice  Washington  delivered  the  opinion  of  Feb.  MUL 
the  court.  By  the  decree  of  this  court  made  in  this 
cause  at  February  term,  1816,  the  defendants  were 
ordered  "  to  make  up,  state,  and  settle,  before  a  com- 
missioner or  commissioners  to  be  appointed  by  the 
circuit  court  of  the  district  of  Columbia  for  the  coun- 
ty of  Alexandria,  an  account  of  the  rents  and  profits 
of  the  tract  of  land  referred  to  in  the  proceedings, 
since  the  27th  day  of  March,  1 809,  and  that  they  pay 
over  the  same  to  the  complainants,  John  Dunlop  & 
Co.,  or  to  their  lawful  agent  or  attorney."  The  com- 
missioners appointed  by  the  circuit  court  to  execute 
this  part  of  the  decree  of  this  court  made  a  report,  in 
which  they  state,  "  that  it  did  not  appear  to  them  that 
the  said  William  Hepburn  and  John  Dundas,  or  the 
legal  representatives  of  the  said  Dundas,  ever  receiv- 
ed any  rents  or  profits  of  the  land  from  the  27th  day 
of  March,  1809,  until  the  date  of  the  report;  but 
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uUjP^J^g  in  its  untenantable  situation  from  the  said  27th  day  of 

*••        March,  1809.  to  the  27th  day  of  March,  1816,  with 

ISO  OmlSfl-  *  * 

due  care  would  be  equal  to  $2077  60." 

The  cause  coming  on  to  be  heard  in  the  court  be- 
low on  this  report,  and  that  court  being  of  opinion  that 
under  the  decree  of  this  court,  the  defendants  were 
only  to  be  accountable?  for  the  rents  and  profits  ac- 
tually received,  it  was  decreed  that  the  bill,  so  far  as 
it  seeks  a  recovery  of  rents  and  profits,  should  be  dis- 
missed, from  which  decree  an  appeal  was  prayed  to 
this  court. 

I  am  instructed  by  the  court  to  say,  that  the  decret 
of  the  circuit  court  is  in  strict  conformity  with  the 
decree  and  mandate  of  this  court,  and  is  therefore  to 
be  affirmed. 

Decree  affirmed. 


(Instance  Covet.) 

The  United  States  v.  150  Crates  of 
Earthen-Ware. 


Libel  for  a  forfeiture  of  goods  imported,  and  alleged  to  have  been  in- 
voiced at  a  less  sum  than  the  actual  cost  at  the  place  of  exportation, 
with  design  to  evade  the  duties,  contrary  to  the  66th  section  of  the 
collection  law,  ch.  128.  Restitution  decreed  upon  the  evidence  as 
to  the  cost  of  the  goods  at  the  place  where  they  were  last  shipped; 
the  form  of  the  libel  excluding  all  inquiry  as  to  their  cost  at  the 
place  where  they  were  originally  shipped,  aad  at  to  continuity  of 
voyage. 
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Appeal  from  the  district  court  of  Louisiana.  isi8. 

This  cause  was  argued  by  the  Attorney- General  iJ^p^^ 
for  the  United  States,  and  by  Mr.  D.  B.  Ogden  for        r. 

A,        ,  .  7  J  °  150  Crate*. 

the  claimant  Fe6  19tt# 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  F&.uth. 
of  the  court    In  this  case  the  libel  alleges  that  the 
goods  in  question  were  exported  from  Bordeaux  in 
France,  and  entered  at  the  office  of  the  collector  of 
the  customs  at  New  Orleans,  and  that  they  were 
invoiced  at  a  less  sum  than  the  actual  cost  thereof  at 
the  place  of  exportation,  with  design  to  evade  the 
duties  thereon,  contrary  to  the  provisions  of  the  66th 
section  of  the  collection  law  of  1799,  ch.  128.    It 
appears  in  the  case,  that  the  goods  were  originally 
shipped  from  Liverpool,  and  were  landed  at  Bor- 
deaux.    All  question  as  to  continuity  of  voyage, 
and  as  to  whether  Liverpool  or  Bordeaux  ought  to 
be  deemed  the  place  of  exportation,  is  out  of  the  case, 
because  the  information  charges  the  goods  to  have 
been  exported  from  Bordeaux.    Upon  the  evidence, 
it  appears  that  the  goods  were  invoiced  at  sixty  or 
seventy  per  cent  below  the  price  in  New-Orleans ; 
which  it  is  supposed  was  at  least  as  high  as  the  price 
would  have  been  in  Liverpool :  But  it  also  appears 
that  goods  of  this  kind,  at  the  time  of  their  exporta- 
tion from  Bordeaux,  were  depreciated  in  value  to  an 
equal  degree :  And  it  is  proved  that  the  same  goods 
were  offered  to  a  witness  at  50  per  cent  below  their 
cost  at  Liverpool.    The  court  is,  therefore,  not  satis- 
fied that  the  goods  were  invoiced  below  their  true 
value  at  Bordeaux,  with  a  design  to  evade  the  lawful 
Yot.  III.  31 
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duties ;  and  the  inquiry  as  to  their  value  in  the  port 
from  which  they  were  originally  shipped  is  excluded 
by  the  form  in  which  the  libel  is  drawn.  The  decree 
of  the  district  court,  restoring  the  goods  to  the  claim- 
ant, is,  therefore,  affirmed. 

Decree  affirmed. 


3wh*84 
38f  868 
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(CONBTITUTIOHAL  LAW.) 

Hampton  v.  M'Connel. 

A  judgment  of  a  state  court  has  the  same  credit,  validity,  and  effect, 
in  every  other  court  within  the  United  States,  which  it  had  m  the 
state  where  it  was  rendered ;  and  whatever  pleas  would  be  good  to 
a  suit  thereon  in  such  state,  and  none  others,  can  be  pleaded  to 
any  other  court  within  the  United  States. 

Error  to  the  circuit  court  for  the  district  of  South 
Carolina. 

The  defendant  in  error  declared  against  the  plaintiff 
in  error,  in  debt,  on  a  judgment  of  the  supreme  court 
of  the  state  of  New-York,  to  which  the  defendant  bo- 
low  pleaded  nil  debet,  and  the  plaintiff  below  de- 
murred. The  circuit  court  rendered  a  judgment  for 
the  plaintiff  below,  and  thereupon  the  cause  was 
brought  by  writ  of  error  to  this  court. 

Mr.  Hopkinson,  for  the  plaintiff  in  error,  suggest- 
ed, that  if,  under  any  possible  circumstances,  the  plea 
of  nil  debet  could  be  a  good  bar  to  the  action,  a  gene- 
ral demurrer  was  insufficient    He  cited  Mijls  v.  Dur- 


V. 

M'Connel. 


OP  THE  UNITED  STATES.  235 

yee,-  and  stated  that  the  present  case  might,  perhaps,  1818. 
be  distinguished  from  that,  as  it  would  seem  that  in  *^n£um 
Mills  v.  Duryee  the  defendant  had  actually  appeared 
to  the  suit  upon  which  the  original  judgment  was  re* 
covered  ;  but  that  in  the  present  case  there  was  no 
averment  in  the  declaration  to  that  effect,  and  the 
proceeding  in  the  former  suit  might  have  been  by  at- 
tachment in  rem>  without  notice  to  the  party* 

Mr.  Law,  for  the  defendant  in  error,  relied  upon 
the  authority  of  Mills  v.  Duryee,  as  conclusive  to 
show  that  nul  tiel  record  ought  to  have  been  pleaded. 
He  also  cited  Armstrong  v.  Carson's  executors.* 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  i^e6*841*- 
of  the  court.  This  is  precisely  the  same  case  as  that 
of  Mills  v.  Duryee.  The  court  cannot  distinguish 
the  two  cases.  The  doctrine  there  held  was,  that 
the  judgment  of  a  state  court  should  have  the  same 
credit,  validity,  and  effect,  in  every  other  court  in 
the  United  States,  which  it  had  in  the  state  where 
it  was  pronounced,  and  that  whatever  pleas  would 
be  good  to  a  suit  thereon  in  such  state,  and  none 
others,  could  be  pleaded  in  any  other  court  in  the 
United  States. 

Judgment  affirmed.6 

«  7  Cranch,  481.  the  public  acta,  records,  and 

b  2  DaU.  SOS.  judicial  proceedings,  in  each 

c  In  Mills  v.    Duryee,  7  state,  shall  be  so  authenticated 

Crunch,    481.    the    following  as  to  take  effect  in  every  other 

points    were   adjudged  :    1st.  state,  declaring  that  the  record 

That  the  act  of  1790,  ch.  38,  of  a  judgment  duly  autheoti- 

prefcriUng  the  mode  in  which  cated  shall  have  such  faith  and 
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credit  as  it  has  in  the  state 
court  from  whence  it  was  ta- 
ken ;  if  in  such  court  it  has  the 
effect  of  Heard  evidence,  it 
must  have  the  same  effect  in 
every  other  court  within  the 
United  States.  2d.  That  in 
every  case  arising  under  the 
act,  the  only  inquiry  is,  what  IB 
the  effect  of  the  judgment  in 
the  state  where  it  was  rendered. 
3d.  That  whatever  might  be 
the  effect  of  a  plea  of  nil  debet 
to  an  action  on  a  state  judg- 
ment, after  verdict,  it  could 
not  be  sustained  on  demur- 
rer. 4th.  That  on  such  a 
plea  the  original  record  need 
not  be  produced  for  inspection, 
but  that  an  exemplification 
thereof  is  sufficient.  5th. 
That  the  act  applies  to  the 
courts  of  the  district  of  Colum- 
bia, and  to  every  other  court 
within  the  United  States. 

In  the  argument  of  Borden 
v.  Fitch,  15  Johns.  Rep.  121.  in 


the  supreme  court  of  New- 
York,  it  seems  to  have  been 
supposed  that  this  court  had 
decided,  in  Mills  v.  Duryee, 
that  md  tiel  record  was  the 
only  proper  plea  to  an  action 
upon  a  state  judgment  But 
it  is  conceived  that  as  to  the 
pleadings,  it  only  decided  that 
nil  debet  was  not  a  proper  plea; 
and  that  the  court  Would  hold 
that  any  plea  (as  well  as  md 
tiel  record)  that  would  avoid 
the  judgment,  if  technically 
pleaded,  would  be  good. 
However  this  may  be,  it  may 
safely  be  alprmed,  that  the 
question  is  still  open  in  this 
court,  whether  a  special  plea 
offraud  might  not  be  pleaded, 
or  a  plea  to  the  jurisdiction  of 
the  court  in  which  the  judg- 
ment was  obtained  ;  for  these 
might,  in  some  cases,  be 
pleaded  in  the  state  court  to 
avoid  the  judgment 
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(Puts.) 
The  Fortuna. — Krause  et  al  Claimants. 

A  question  of  proprietary  interest  and  concealment  of  papers.  Far- 
ther proof  ordered,  open  to  both  parties.  On  the  production  of  far* 
ther  proof  by  the  claimant  condemnation  pronounced. 


■mjprpv 


OF  THE  UNITED  STATES.  237. 

Where  a  aeolxal  ship  owner  lends  bis  name  to  corer  afrand  withre-       1816% 
gard  to  the  cargo,  this  circumstance  will  subject  the  Mp  to  condem-   \_0-  -^_f 
nation.  The 

It  is  a  relaxation  of  the  rales  of  the  prize  court,  to  allow  time  for  far-  <    Fortuna. 
(bar  proof  in  a  case  when  there  has  been  concealment  of  material 


This  is  the  same  cause  which  is  reported  ante,  vol. 
2.  p.  I6ty  and  which  was  ordered  to  farther  proof  at 
the  last  term.  It  was  submitted  without  argument, 
upon  the  farther  proof,  at  the  present  term. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  F*.  so&» 
court  Both  vessel  and  <5argo,  in  this  case,  are  claim- 
ed in  behalf  of  M.  &  J.  Krause,  Russian  merchants, 
resident  at  Riga.  The  documents  and  evidence  ex- 
hibit Martin  Krause  as  the  proprietor  of  the  ship,  but 
the  captain  swears  that  he  considered  her  as  the  pro- 
perty of  the  house  of  M.  &  J.  Krause,  from  their 
having  exercised  the  ordinary  acts  of  ownership  over 
her ;  and  in  this  belief  he  is  supported  by  the  fact  that 
his  contract  is  made  with  John  Krause,  by  whom  he  ap- 
pears to  have  been  put  in  command  of  the  ship/  Mar- 

a  Tran$latio*  of  Exhibit y2%7.  3.  He  is  to  receive  6  per 

A.  "  On  the  following  condi-  cent  primage, 

now  have  I  given  to  Captain  4.  Travelling  expenses  for 

Henry  Behrens,  the  command  the  benefit  of  the  vessel,  as, 

of  the  ship  Fortana,  under  Rus-  likewise,  victualling  expenses 

colours,  lying  at  present  in  for  the  use  of  the  ship  in  port, 


Riga.  consistent    with   moderation, 

1.  Captain    Behrens   shall  have  been  allowed  to  the  cap- 
have  25  Alberts  dollars,  month-  tain. 

ry  wages.  Captain  Behrens,   on   his 

2.  The  whole  cabin  freight  part,  promises  to  watch  the  in- 
has  been  allowed  him.  terest  of  his  owner  in  every  re- 
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1818.      tin  Krause,  who  appears  in  the  grand  bill  of  sale,  fe 

the  same  Martin  Krause  who  is  a  member  of  the  firm 

of  M .  jk  J.  Krause. 

Aaai<*y  be-      In  all  its  prominent  features,  this  case  betes  a  strik- 

wTtbrtlnh*  ing  resemblance  to  the  case  of  the  St  Nicholas* 

cm*s  vol.  i.  p.  A  vessel  documented  as  Russian  is  placed  under  the 

417.  * 

absolute  control  of  a  British  house,  is  despatched  un- 
der the  orders  of  that  bouse  to  the  Havanna,  where 
she  is  loaded  under  the  directions  of  an  individual  of 
the  name  of  Muhlenbruck,  who  assumes  the  charac- 
ter of  agent  of  the  Russian  owners ;  she  is  then  osten- 
sibly cleared  out  for  Riga,  but  with  express  orders  to 
call  at  a  British  port,  and  terminate  her  voyage  uader 
the  orders  of  the  same  house,  under  the  auspices  of 
which  the  adventure  had  originated  and  been  so 
far  conducted. 

Under  these  circumstances,  it  was  certainly  incum- 
bent upon  the  claimant  to  show  the  previous  corres- 
pondence of  the  British  with  the  Russian  house,  and 
the  immediate  dependence  of  the  agent  at  the  Ha- 
vanna upon  the  Russian  house  for  authority,  instruc- 
tions, and  resources.  When  we  come  to  compare  the 
correspondence  of  Muhlenbruck  with  that  of  Smith, 
the  agent  in  the  St.  Nicholas,  we  find  here,  also,  a 
striking  similitude.  In  that  case,  the  supposed  cor- 
respondence with  the  Russian  principal  is  inclosed 

«pect,  and  do  the  best  he  can  Riga,  the   12th  of  Augnsf, 

for  the  benefit  of  the  vessel.  1813. 

For  the  fulfilment  of  the  Per  Proc.       John  Krause, 

present  contract  I  bind  myself  (Signed)          Schultz." 
by  my  signature. 


Or  THE  UNITED  STATES.  £3$ 

rater  cover  to  the  British  heme,  with  a  request  that      im. 
they  would  forward  it    in  the  case  the  letters  cover-   sfJ£J*' 
iag  the  invoice  tad  bill  of  lading,  and  directed  to  1ft.    Fwims. 
k  J.  Kinase,  id  confided  to  the  captain,  but  with  ex* 
press  instructions  to  forward  it  to  the  British  house, 
sad  await  their  orders. 

The  material  facts  on  which  the  court  relies,  in 
making  up  its  judgment  on  the  claim  of  the  cargo, 
are  the  following : 

In  the  first  place,  there  is  a  general  shade  of  sus-  ri J^™"£ 
pickm  cast  over  the  whole  case,  by  the  fact  that  all  «■"•!■•** 
the  material  papers  relating  to  the  transaction  were 
mysteriously  concealed  in  a  billet  of  wood.  Had 
there  been  nothing  fraudulent  intended,  these  papers, 
ought  to  have  been  delivered  along  with  the  docu- 
mentary evidence.  But  they  were  not  discovered 
until  betrayed  by  one  of  the  crew.  It  is  upon  the 
investigation  of  these  papers,  principally,  that  the 
circumstances  occur  which  discover  the  true  cha- 
racter of  this  voyage. 

Secondly.    There  is  no  evidence  that  this  adven-  dJ^^J£ 
ture  was  ever  undertaken  under  instructions  from  fSSt^Fii 
Jt  &  J.  Krause.    But  there  is  evidence  that  every  ?$££  •# 
thing  is  set  in  modem  at  the  touch  of  Bennet  &  Co.  «^?  int£ 
of  London.    And  although  they  affect  to  act  in  the  w" 
capacity  of  agents  of  the  Russian  house,  even  the 
rules  of  the  common  law  would  constitute  them  prin- 
cipals, in  a  case  in  which  they  cannot  exhibit  the 
authority  under  which  they  assume  the  character  of 
agents.      Again;  there  is   no  evidence  that    any 
funds  were  furnished  by  the  Russian  house  for  the 
purchase  of  this  cargo.    But  there  is  evidence,  and 
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Fortoatw 


we  think  conclusive  evidence,  to  show  that  it  was 
purchased  on  funds  of  the  British  house,  remitted 
through  the  medium  of  die  cargo  of  the  Rpbert 
Brace,  a  ship  loaded  by  Bennet  &  Co.,  and  despatch- 
ed about  the  same  time  for  the  Havanna.  In  the 
letter  of  instructions  of  the  18th  of  March,  1813/  the 


a    "  London,  IBth  Nov.  1813. 
Capt.  Henry  Behrens, 

As  we  have  settled  your 
ship's  accounts  by  paying  you 
a  balance  of  906/.  lfe.  114. 
up  to  November  13th,  we  now 
agree  that  the  arrangement 
made  with  Messrs.  M.  &  J. 
Krause,  when  you  were  last  at 
Riga,  shall  continue  in  force 
for  the  pending  voyage,  as  far 
as  relates  to  your  pay  and  pri- 
mage, and  we  agree  to  pay  you 
a. .gratuity  of  one  hundred 
pounds  (100/.)  sterling,  at  the 
exchange  current,  whenever 
your  voyage  shall  end,  and 
likewise*  to  allow  you  your  ca- 
bin freight  at  the  rate  which 
the  ship  receives  for  her  car- 
go. We  have  ordered  Mr.  J. 
F.  Muhlenbruck  to  supply  yon 
with  the  cash  necessary  for 
your  expenses  in  the  Havanna 
when  arrived  out,  which  we 
beg  may  be  as  little  as  possi- 
ble. And  in  case  of  your  want- 
ing any  aid  in  Portsmouth,  ap- 
ply to  Mr.  Andrew  Lmder- 
green,    or    in    Plymouth    to 


Messrs.  Fuge  &  Son,  or  in 
Falmouth  to  Messrs.  Fox  & 
Son,  who  will  supply  you  on 
showing  this  letter.  We  de- 
sire that  you  will,  with  your 
ship  Fortuna,  as  speedily  as 
possible,  join  the  West  India 
convoy  now  laying  at  Porta* 
mouth  taking  sailing  instruc- 
tions, and  proceed  with  the 
same  convoy  to  the  Havanna, 
where  you  will  apply  to  Mr* 
J.  F.  Muhlenbruck,  at  Messrs. 
Ychazo  &  Carricabura,  mer- 
chants there.  You  will  re- 
ceive at  the  Havanna  Mr,  J. 
F.  Muhlenbruck's  instructions, 
which  you  will  follow  implicit- 
ly. Mr.  J.  F.  Mohlenbruck 
goes  out  to  the  Havanna  on 
board  the  Robert  Bruce,  or 
some  other  vessel  in  the  con- 
voy, if  the  Robert  Bruce  is  too 
late.  Should  any  accident  be- 
fal  him  in  the  vessel  on  board 
of  which  he  goes,  so  that  it  is 
ascertained  that  Mr.  J.  F. 
Muhlenbruck  cannot  arrive  at 
the  Havanna,  or  if  he  should 
not  be   arrived  there   sixty 


OP  THE  UNITED  STATE&  241 

captain  is  told  to  proceed  to  the  Havanna  and  await  is  is. 
the  arrival  of  Muhienbruck,  in  the  Robert  Bruce,  fot 
olden ;  and  in  case  of  any  accidents  befalling  that 
vessel,  to  apply  to  the  Spanish  house  of  Ychazo  & 
Carricabura,at  the  Havanna,  for  farther  instructions. 
And  in  a  letter  to  the  bouse  of  Lorent  &  Steinwitz, 
of  Charleston,  Bennet  &  Co.  inform  them,  that  the 
Fortuna  is  despatched  to  the  Havanna  to  the  address 
of  Yehazo  and  Carricabura  to  obtain  a  freight  for 
the  Baltic,  and  request  Lorent  &  Steinwitz  to 
advise  that  house,  if  they  could  obtain  a  freight  for 
her  to  any  port  in  Europe.  This,  correspondence  is 
explained  thus:  the  cargo  of  the  Robert  Bruce  would 
probably  be  sufficient  to  load  this  ship  with  colonial 
produce ;  if  she  arrives  in  safety,  the  original  adven- 
ture can  then  proceed,  but  should  she  be  captured  or 
lost,  some  return  freight  must  then  be  found  for  the 
Fortuna.  And  accordingly  we  find  in  the  letter  to 
Bennet  &  Co.  of  the  24th  March,"  Muhienbruck  soli- 


4iji,  (60)  after  you  havear-  a"Havannai24thMarchyl8\4. 

lived  there,  you  will  consult  Messrs.  Bennet  &  Co.  London, 

with  Messrs*  Ychazo  k  Carri-  Gentlemen, 

i  what  is  best  to  be  done.  I  hare  the  honour  to  refer 


Should  the  conroy  be  gone  on  yon  to  my  last  letters  of  21st 
jour  arrival  at  Portsmouth  you  of  February,  and  the  1st  of 
are  at  liberty  to  follow  it  with*  March,  of  which  1  have  sent 
oat  conroy*    Wishing  you  a  you  by  different  opportunities 
good  Toyage,  we  remain,  &c.  triplicates.    The  first   letter 
(Signed,)  BENNET  &  CO.  principally   contained  to   re- 
On  your  arrival  at  Leith  ap-  quest  the  favour  of  your  open- 
ply  to  Ogilvie  &  Patterson.  fag  m«  a  credit  in  Jamaica  or 

Vol.  L  32 
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cits  a  credit  on  Jamaica  or  Cadiz  as  he  expresses  it, 
"  to  be  able  to  settle  the  surplus  of  the  amount  al- 
ready shipped  which  may  be  left  out  of  the  proceeds 
of  the  outward  bound  shipment  of  the  Robert  Bruce,91 
Now  the  only  shipment  he  had  then  made  was  by 
the  Fortuna;  and  this  letter  gives  advice  of  that 


Cadiz  to  be  able  to  settle  the 
surplus  of  the  amount  already 
shipped,  which  may  be  left  out 
of  the  proceeds  of  the  out- 
bound shipment  of  the  Robert 
Bruce.     I  hope  that  the  above 
letter  has  reached  yon  in  time 
to  grant  me  as  soon  as  possible 
the  favour,  and  beg  to  be  con- 
vinced that  only  the  greatest 
necessity  engages  me    to  re- 
quest it;    not  being    able  to 
draw  on  either    America  or 
England.     I    have    now   the 
greatest   pleasure   to    inform 
yon  of  the  safe  arrival  of  the 
Robert  Bruce,  James  Chessel, 
master,  on   the    19th,  under 
protection    of    his    majesty's 
ship  North  Star,  Captain  Tho- 
mas Coe,  from  Jamaica.  From 
Cork  she  sailed  with  convoy, 
consisting  of  his  majesty's  ship 
Leviathan  74,  Captain  Adam 
Drummond,    the    Talbot  20, 
Captain  Spelman  Swaine,  and 
the    Scorpion    of     18    guns. 
Therefore,  she  has  been  the 
whole  voyage  under  convoy, 


and  the  insurers  have  to  pay 
the  full  returns  of  6  per  cent 
The  North  Star,  which  sails  to 
morrow,  takes   all  the  ready 
vessels  for  Europe  out  to  Ber- 
muda ;   from   thence  another 
convoy  will  be  granted  to  pro- 
tect  them  to  England,  or  at 
least  as  far  as  the  latitude  of 
Halifax.     The    Russian    ship 
Fortuna,  Captain  Behrens,  la- 
den with  1520  boxes  assorted 
sugars  bound  to  Riga,  and  for 
account   and  risk  of   Messrs. 
H.  &  J.  Krause  at  that  place, 
is  ready  to  join  this  convoy. 
I  enclose  you  invoice  and  biD 
of  lading,  which  you  will  be 
pleased    to  forward  with  the 
first  opportunity  to  the  above 
friends.    The  Captain  ftehrens 
has  got  instructions  from  me 
to  touch,  according  to  the  pre- 
vailing winds,  either  in  Leith 
or  in  the   channel.     By    the 
present  circumstances  on  the 
continent  of  Europe,  Messrs. 
M.    &  J.  Krause   may   have 
been  induced  to  send  this  car- 


OF  THE  UNITED  STATES 


243 


shipment,  as  also  of  the  arrival  of  the  Robert  Bruce, 
and  the  progress  he  had  made  in  disposing  of  her 
Cargo.  The  passage  quoted  means,  therefore,  (al- 
though somewhat  obscurely  expressed,)  "  It  is  possi- 
ble that  the  outward  cargo  of  the  Robert  Bruce  may 
not  be  sufficient  to  pay  for  the  shipment  already 


1818. 

The 
Fortuoa. 


go  to  a  better  market  (han  it 
probably  meets  at  Riga.  Should 
fay  have  given  you  any  in- 
ftructions  concerning  this  ves- 
sel, the  Captain  Behrens  has 
orders  to  wait  for  your  kind 
information  in  regard  of  the 
father  destination,  which  or- 
ders from  yon  I  beg  to  send 
hhn  as  soon  as  you  know  at 
what  port  of  the  ,above  men- 
tioned he  has  arrived  in  Eng- 
land. Please  to  inform  also, 
Messrs.  M.  &  J.  Krause,  that 
I  have  advanced  here  the  cap- 
tain, 1332  dollars  4  cents,  for 
the  use  of  ship  Fortuna*  Next 
week  the  cargo  of  the  Robert 
Bruce  will  be  all  delivered, 
and  I  endeavour  to  procure 
the  highest  prices  possible. 
The  Oznabnrgs  will  sell  as 
well  as  the  Estopillas,  but  I 
am  sorry  you  was  not  able 
to  get  more  of  the  latter,  and 
of  a  finer  quality,  being  always 
the  leading  article  of  an  as- 
sortment of  linen.  The  pri- 
ces of  sugar  are  nearly  the 


same,  and  the  arrival  of  this 
convoy  has  brought  them  up 
|  to  |  dollar  higher.  Coffee 
is  lower,  and  I  expect  to  buy 
and  lay  in  good  coffee,  at  10 
to  11  dollars.  Messrs.  Hub- 
be  rts,  Taylor,  &  Simpson  in- 
form me  that  I  may  not  expect 
a  convoy  leaving  Jamaica  be- 
fore the  30th  of  April.  This 
same  convoy  can  arrive  here 
the  10th  or  15th  of  May,  and 
all  possible  exertion  shall  be 
made  on  my  side  to  get  the 
Robert  Bruce  laden  before 
this  time*  I  have  till  now  not 
received  an  answer  of  Messrs. 
Hibberts,  respecting  the  bills 
on  London.  Your  kind  letter 
of  the  18th  of  December  I 
have  duly  received.  I  am 
happy  that  the  sugars  are 
bought  within  your  limits,  and 
wish  to  be  as  fortunate  with 
those  wanted  for  the  Robert 
Bruce's  cargo. 

I  have  the  honour,  &c« 
(Signed,) 
J.  F.  MUHLENBRUCK." 
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1818.      made  by  the  Foituna,  and  you  must,  therefore,  fw« 

nish  me  with  a  credit  to  make  up  the  deficiency*" 

Ychazo  and  Carricabura  no  doubt  advanced  for  the 

purchase  of  the  cargo  of  sugars  upon  the  credit  of 

the  cargo  of  the  Robert  Brace,  and  accordingly  we 

find  that  house  charging  a  commission  for  advancing. 

On  these  facts  we  are  satisfied  that  the  cargo  was 

purchased  with  British  funds. 

ti<w  that*      Lastly ;  there  is  no  evidence  that  Mtthlenbruck  wife 

w^fa^nt  the  agent  of  M.  &  J.  Krause,  and  there  is  abundant 

Mt«,  anaTl*  evidence  of  his  being  die  avowed  and  confidential 

proofi ,  that  ha  agent  of  the  British  house.    We  see  in  the  midst  of 

wj  the  agent      ° 

gjjje  enemy  the  greatest  anxiety  to  keep  up  the  character  of  agent 
to  the  Russian  house,  this  gentleman,  without  being 
aware  of  it,  does  an  act  which  at  once  shows  to  whom 
he  holds  himself  accountable.    In  his  letter  to  Ben* 
nett  &  Co.  of  the  24th  of  March,  he  requests  them 
to  inform  the  Russian  house,  that  he  has  made  certain 
advances  on  account  of  the  ship.    But  why  request 
Bennet  &  Co.  to  do  this,  if  he  was  himself  in  imme- 
diate connection  and  correspondence  with  the  Rus- 
sian house  ?  The  fact  is,  his  correspondence  with  the 
Russian  house  was  fictitious,  and  his  object  was  to 
inform.  Bennett  &  Co.  in  reality,  whilst  he  feigned 
to  address  himself  to  M.  &  J.  Krause,  and  thus  the 
tetters  to  the  latter  house,  covering  the  invoice  and 
bill  of  lading,  although  of  the  same  date  with*  that 
to  Bennett  &  Co.  omits  this  piece  of  information, 
which,  in  a  real  correspondence,  would  be  ground- 
work of  a  credit  to  himself,  and  contains  nothing 
but  the v  most  general  information^  just  enough  ia  fact 
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to  glosft  over  the  transaction ,  and  grre  it  the  aspect  of 
reality/ 

With  regard  to  the  vessel,  it  would  be  enough  to 
observe,  that  if  a  neutral  ship-owner  will  lend  hit 
mme  to  cover  a  fraud  with  regard  to  the  cargo,  this 
ehtasmstance  aloae  will  subject  him  to  condemnation. 
But  in  this  case  there  are,  also,  many  circumstance* 
to  maintain  a  suspicion  that  the  vessel  was  British 
property,  or  at  least  not  owned  as  claimed*  Al- 
though this  court,  from  extreme  aniiety  to  Avoid 
subjecting  a  neutral  to  condemnation,  has  relaxed  k» 
rules  in  allowing  time  for  farther  proof  in  a  case 
where  there  was  concealment  of  papers,  yet  nothing 
ias  been  brought  forward  to  support  the  neuttal  eha- 


1818, 


The 
:  Fortuna* 
Neutral  ihip* 
owner,  lending 
himeelf  to  co- 
ver a  fraud  at 
to  the  can*, 
subjects  the 
ata?    to    **■»- 


Rftlntioao/ 
tfaernletol^M 
court  in  allow- 
ing farther 
proof  in  a  case 
of  concealment 
ofpapen. 


"  Havanna,  24th  March,  1814. 
Messrs.  M.&  J.  Krause,  Riga. 

With  the  present  I  have  (he 
honour  to  send  you  the  invoice 
and  bill  of  lading  of  a  cargo  of 
Sugars  for  jour  esteemed  ac- 
count in  the  Fortuna,  Captain 
H.  Bebrens.  The  ship  could 
not  take  more  than  1520  boxes 
white,  and  600  Brow*,  with 
£ampeacby  wood,  which  was 
necessary  for  stowing;  to- 
gether {57,517  4,  for  which 
yon  will  please  give  me  cre- 
dit. The  sugars  are  of  the 
new  crop  bought  at  a  mode- 
rate price,  and  of  a  very  good 
quality.    And  I  tatter  myself 


you  will  he  content  with  the 
fulfilment  of  your  kind  com* 
mission.  As  there  is  a  convoy 
leaving  this  place  to-morrow 
for  Bermuda,  I  found  it  ad- 
visable for  the  Fortuna  to  join 
the  same,  and  wish  her  a  very 
quick'  and  safe  passage.  Of 
the  above  documents  I  shall 
send  yo*  duplicates  when  I 
have  the  honour  to  write  you 
agtJu.  The  price*  *f  ftusttao 
articles  are  ait  preaeni— Ra- 
van's  thick,  £10,  Catfm$42 
Iron  can  only  be  sold  with  a 
loss,  and  in  small  quantities,  as 
the  price  has  fallen,  &c. 
(Signed,) 
J.  F.  XUHLE&BEUOK." 
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racter  of  the  ship.  No  charter-party,  no  original 
correspondence,  nothing,  in  fact,  but  those  formal 
papers  which  never  fail  to  accompany  a  fictitious, 
as  well  as  a  real,  transaction.  On  the  contrary,  wt 
find  the  captain,  without  any  instructions  from  his 
supposed  owners,  submitting  implicitly  to  the  orders 
of  Sennet  &  Co.  in  every  thing;  and  the  latter  as- 
suming even  a  control  over  the  contract  which  he 
exhibits  with  his  supposed  owner  in  Riga,  and  ex- 
pressing a  solicitude  about  his  expenses,  which  codd 
only  have  been  suggested  by  a  consciousness  thatths 
house  of  B.  &  Co.  would  have  to  pay  those  expenses. 
Upon  the  whole,  we  are  satisfied  that  it  is  a  case 
for  condemnation  both  of  ship  and  cargo. 


Decree  affirmed. 
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(Covbtitutiohal  awd  Common  Law.) 

Gelston  et  at.  v.  Hoyt. 

Under  die  judkaary  met  of  if  89,  ch.  20.  i.  25.  giving  appellate  juris* 
diction  to  the  supreme  court  of  the  United  States,  from  the  find 
judgment  or  decree  of  the  highest  court  of  lair  or  equity  of  a  state, 
in  certain  cases,  the  writ  of  error  may  be  directed  to  any  court  m 
which  the  record  and  judgment  on  which  it  is  to  act  may  be  found  t 
and  if  the  record  has  been  remitted  by  the  highest  court,  Ac.  to  ano- 
ther court  of  the  state,  it  may  be  brought  by  the  writ  of  error  from 
that  court. 

The  courts  of  the  United  States  have  an  exclusive  cognizance  of  the 
questions  of  forfeiture  upon  aU  seizures  made  unfler  the  laws  of  the 
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United  States,  and  it  is  Dot  competent  for  a  state  court  to  entertain  1818„ 
or  decide  such  question  of  forfeiture.  If  a  sentence  of  condemna- 
tion be  definitively  pronounced  by  the  proper  court  of  the  United 
States,  it  is  conclusive  that  a  forfeiture  is  incurred ;  if  a  sentence  of 
acquittal,  it  is  equally  conclusive  against  the  forfeiture ;  and  in  either 
case,  the  question  cannot  be  again  litigated  in  any  common  law 


Where  a  seizure  u  made  for  a  supposed  forfeiture,  under  a  law  of  the 
United  States,  no  action  of  trespass  lies  in  any  common  law  tribu- 
nal, until  a  final  decree  is  pronounced  npon  the  proceeding  in  rem 
to  enforce  such  forfeiture ;  for  it  depends  upon  the  final  decree  of 
the  court  proceeding  in  rem  whether  such  seizure  is  to  be  deemed 
rightful  or  tortious,  and  the  action,  if  brought  befosp  such  decree 
is  made,  is  brought  too  soon. 

If  a  suit  be  brought  against  the  seizing  officer  for  the  supposed  tres- 
pass while  the  suit  for  the.  forfeiture  is  depending,  the  fact  of  such 
pendency  may  be  pleaded  in  abatement,  or  as  a  temporary  bar  of  the 
action.  If,  after  a  decree  of  condemnation,  then  that  fact  may  be 
pleaded  as  a  bar ;  if  after  an  acquittal,  with  a  certificate  of  reason- 
able  cause  of  seizure,  then  that  may  be  pleaded  as  a  bar.  If,  after 
an  acquittal  without  such  certificate,  then  the  officer  is  without  any 
justification  for  the  seizure,  and  it  is  definitively  settled  to  be  a  tor- 
tious act.  If  to  an  action  of  trespass  in  a  state  court  for  a  seizure, 
the  seizing  officer  plead  the  fact  of  forfeiture  in  his  defence  without 
averring  a  Us  fiendens,  or  a  condemnation,  or  an  acquittal  with  a  cer- 
tificate of  reasonable  cause  of  seizure,  the  plea  is  bad ;  for  it  at- 
tempts to  put  in  issue  the  question  of  forfeiture  in  estate  court. 

At  common  law  any  person  may,  at  his  peril,  seize  for  a  forfeiture  to 
the  government,  and  if  the  government  adopt  his  seizure,  and  the 
property  is  condemned,  be  is  justified.  By  the  act  of  the  18th  of 
February,  1793,  ch.  8.  s.  27.  officers  of  the  revenue  are  authorized 
to  make  seizures  of  any  ship  or  goods  for  any  breach  of  the  laws  of 
the  United  States. 

Tee  statute  of  1794,  cb.  60.  a.  3.  prohibiting  the  fitting  out  any  ship, 
4rc  for  the  service  of  any  foreign  prince  or  states,  to  cruise  against 
the  subjects,  &c.  of  any  other  foreign  prince  or  state,  does  not  apply  x 
to  any  new  government,  unless  it  has  been  acknowledged  by  the  Uni-  y 
ted  States,  or  by  the  government  of  the  country  to  which  such  new 
state  belonged.  And  a  plea  which  sets  up  a  forfeiture  under  that 
act  in  fitting  out  a  ship  to  cruise  against  such  new  state,  must  aver 
such  recognition,  or  it  is  bad. 

A  plea  justifying  a  seizure  under  this  statute  need  not  state  the  parti- 
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I41&  '         enlar  print*  or  state  by  name,  against  whom  the  ahip  was  in- 
tended to  crnUe. 

A  plea  justifying  a  setsvre  and  detention  l^TiitQeo^tiM7Usec«M  of 
the  act  of  1794,  under  the  express  instructions  of  tne  president,  must 
aver  that  the  naval  or  military  force  of  the  United  States  was  employ* 
edfor  that  purpose,  and  that  the  seiner  belonged  .to  the  force  so  em- 
ployed. The  7th  section  of  the  act  was  not  intended  to  apply  except 
to  eases  where  a  seisure  or  detention  could  not  be  enforced  by  the 
ordinary  civil  power,  and  there  was  a  necessity,  in  the  opinion  of  the 
President,  to  employ  naval  or  military  power  for  this  purpose, 

1V>  trespass  for  taking,  and  detaining,  and  converting  property,  it  is 
suficient  to  plead  a  justification  of  the  taking  and  detention/  and 
if  the  plaintiff  relies  oh  tne  conversion,  he  should  reply  it  by  way  of 
new  assignment. 

A  plea  alleging  a  seizure  for  a  forfeiture  as  a  justification,  should  not 
only  state  the  facta  relied  on  tb  establish  the  forfeiture,  but  aver 
that  thereby  the  property  became,  and  was  actnafly,  forfeited, 
and  was  seised  as  forfeited. 


Error  to  the  court  for  the  trial  of  impeachments 
and  correction  of  errors  of  the  State  of  New- York. 

This  cause  had  been  removed  into  that  court  by 
the  present  plaintiffs  in  error,  by  writ  of  error  direct- 
ed to  the  supreme  court  of  the  said  state.  In  Janu- 
ary, 1816,  the  court  of  the  state  of  New-York 
for  the  correction  of  errors  in  all  things  affirmed  the 
judgment  which  had  been  rendered  by  the  supreme 
court  of  the  state  of  New-York,  in  favour  of  Hoyt, 
the  present  defendant  in  error.  And  before  the  com- 
ing of  the  writ  of  error  issued  from  this  court,  the 
said  court  for  the  correction  of  errors  of  the  state  of 
New- York,  according  to  the  laws  of  the  state  of  New- 
York,  and  the  practice  of  that  court,  had  remitted 
the  record,  which  had  been  removed  from  the  su- 
preme court  of  the  state  of  New-York,  to  the  said 
supreme  tpurt,  with  a  mandate  thereon  requiring  the 
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supreme  court  of  the  state  of  New-York,  to  execute      181& 
the  judgment,  which  had  been  so  rendered  bj  it  in  fa- 
vour of  the  defendant  in  error*    And  the  said  record 
hating  been  so  remitted,  the  court  of  errors  of  the  sttte 
of  New- York  upon  the  coining  of  the  said  writ  of  error 
from  this  court,  made  the  following  return  thereto : 
"  State  of  New- York,  as*    The  president  of  the  se- 
nate, the  senators,  chancellor,  and  judges  of  the  su- 
preme court,  in  the  court  for  the  trial  of  impeach- 
ments and  the  correction  of  errors,  certify  and  re- 
turn to  the  supreme  court  of  the  United  States,  that 
before  the  coining  of  their  writ  of  error,  the  transcript 
of  the  record  in  the  cause,  in  the  said  writ  of  error 
Mentioned,  together  with  the  judgment  of  this  court 
thereon,  and  all  things  touching  the  same,  frere  duly 
remitted  in  pursuance  of  the  statute  instituting  this 
court,  into  the  supreme  court  of  judicature  of  this 
(State,  to  the  end  that  farther  proceedings  might  be 
thereupon  had,  as  well  for  execution  as  otherwise,  as 
night  be  agreeable  to  law  and  justice ;  and  in  which 
supreme  court  of  judicature,  the  said  judgment,  and 
all  other  proceedings  in  the  said  suit,  now  remain  t>f 
record;  and  as  the  same  are  no  longer  before,  or 
within  the  cognizance  of  this  court,  this  court  is  un-» 
•He  to  make  any  other  or  farther  return  to  the  said 
writ    All  which  is  humbly  submitted.'9   Thereupon 
tfie  counsel  for  the  plaintiffs  in  error  made  an  appli- 
cation to  the  supreme  court  of  the  state  of  New- 
York,  to  stay  the  proceedings  upon  the  said  judg- 
ment, till  an  application  could  be  made  to  this  court  in 
respect  to  the  said  writ  of  error.    To  avoid  this  de- 
lay, the  counsel  under  the  advice  or  suggestion  of  th* 
Vol.  ni.  38 
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1818.  judges  of  the  said  supreme  court  of  the  state  of  New- 
York,  entered  into  the  following  agreement,  viz. 
"  It  is  agreed,  between  the  attorneys  of  the  above- 
named  plaintiffs  and  defendant  in  error,  that  the  an* 
nexed  is  a  true  copy  of  the  record  and  bill  of  excep- 
tions, returned  by  the  supremfe  court  of  the  state  of 
New- York,  to  the  court  of  errors  of  the  said  state, 
and  remitted  by  the  said  court  of  errors,  in  the  affirm- 
ance of  the  judgment  of  the  said  supreme  court  to 
the  said  supreme  court  And  that  the  said  copy  shall 
be  considered  by  the  said  supreme  court  of  the  Uni- 
ted States,  as  a  true  copy  of  the  said  record  and  bill  of 
exceptions,  and  shall  have  the  same  effect  as  if  annexed 
to  the  writ  of  error  in  the  above  cause  from  the  said 
supreme  court  of  the  United  States,  and  that  the 
clerk  of  the  supreme  court  of  the  state  of  New-York 
transmit  the  same,  with  this  agreement  to  the  clerk  of 
the  supreme  court  of  the  United  States,  and  that  the 
same  be  annexed  by  the  said  clerk  of  the  supreme 
court  of  the  United  States,  to  the  said  writ  of  error, 
as  a  true  copy  of  the  said  record  and  bill  of  exceptions." 

Record  and  BUI  of  Exceptions. 
•  City  and  County  of  New-York,  ss.  Be  it  re* 
membered,  that  in  the  term  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirteen, 
came  Goold  Hoyt,  by  Charles  Graham,  his  attorney, 
into  the  supreme  court  of  judicature  of  the  people  of 
the  state  of  New-York,  before  the  justices  of  the 
people  of  the  state  of  New-York,  of  the  supreme 
court  of  judicature  of  the  same  people,  at  the  capitol, 
in  the  city  of  Albany,  and  impleaded  David  Gelston 
and  Peter  A.  Schenck,  in  a  certain  plea  of  trespass,, 
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•n  which  the  said  Goold  Hoyt  declared  against  the      18J8- 
-said  David  Gelston  and  Peter  A.  Schenck  in  the  v^^'' 
words  following:  *• 

City  and  County  of  New-York,  *.:  Goold  Hoyt,  Declaration. 
plaintiff  in  this  suit,  complains  of  David  Gelston  and 
Peter  A.  Schenck,  defendants  in  this  suit,  in  custody, 
&c  :  For  tftat,  whereas  the  said  defendants,  on  the 
tenth  day  of  July,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ten,  with  force  and  arms,  at 
the  city  of  New-York,  in  the  county  of  New- York, 
and  at  the  first  ward  of  the  same  city,  the  goods  and 
chattels  of  the  said  plaintiff,  of  the  value  of  two  hun- 
dred thousand  dollars,  then  and  there  found,  did  take 
and  carry  away,  and  other  injuries  to  the  said  plaintiff 
then  and  there  did,  to  the  great  damage  of  the  said 
plaintiff,  and  against  the  peace  of  the  people  of  the 
state  of  New-York.    And,  also,  for  that  the  said  de- 
fendants, afterwards,  to  wit,  on  the  same  day  and 
year  last  aforesaid,  at  the  city  and  county,  and  ward 
aforesaid,  with  force  and  arms,  to  wit,  with  swords, 
staves,  hands,  and  feet,  other  goods  and  chattels  of 
the  said  plaintiff,  to  wit,  a  ship  or  vessel  of  the  s£id 
plaintiff,  called  the  American  Eagle,  together  with  her 
tackle,  apparel,  and  furniture,  five  hundred  tons  of 
stone  ballast,  one  hundred  hogsheads  of  water,  one 
hundred  and  thirty  barrels  salted  provisions,  twenty 
hogsheads  of  ship-bread,  of  the  value  of  two  bun- 
dled thousand  dollars,  at  the  place  aforesaid  found, 
did  take  and  carry  away,  and  other  wrongs  and  inju- 
ries to  the  said  plaintiff  then  and  there  did,  to  the 
ffedt  damage  of  the  said  plaintiff,  and  against  the 
peace  of  the  people  of  the  state  of  New-York :  And, 
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i8ia      also,  for  that  the  said  defendants,  afterwards,  to  wk, 
on  the  same  day  and  year,  and  at  the  place  aforesaid, 
the  goods  and  chattels  of  the  said  plaintiff,  to  wk,a 
ship  or  vessel  of  the  said  plaintiff,  called  the  Ameri- 
can Eagle,  together  with  her  tackle,  apparel,  and  fur- 
niture, five  hundred  loin  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty  bands 
salted  provision*,  and  twenty  hogsheads   of  ship- 
bread,  of  the  vatae  of  two  hundred  thousand  delists, 
then  and  there  being  and  found,  seised,  took,  earned 
away,  damaged,  and  spoiled,  and  convened  and  dis* 
posed  thereof,  to  their  own  use,  and  other  wrongs  to 
Hie  said  plaintiff  then  and  there  did,  to  the  greet 
damage  of  the  said  plaintiff,  and  agataft  the  peaeft 
of  the  said  people  of  the  state  of  New-York:  Afld| 
also,  for  that  the  said  defendants,  on  the  same  day 
and  year  aforesaid,  with  force  and  arms,  to  wit,  wkk 
swords,  staves,  hands,  and  feet,  to  wit,  at  the  city, 
county,  and  ward  aforesaid,  seized,  and  took  a  certain 
ship  or  vessel  of  the  said  plaintiff  of  great  value,  t* 
wit,  of  the  value  of  two  hundred  thousand  dollars, 
and  in  which  said  ship  or  vessel  the  said  plaintiff  the* 
and  there  intended,  and  was  about  to  carry  and  con* 
vey  certain  goods  and  merchandises,  lor  certain  freight 
and  reward,  to  be  therefor,  paid  to   him  the  said 
plaintiff;  and  then  and  there  carried  away  the  said 
ship  or  vessel,  and  kept  and  detained  the  same  fro» 
the  said  plaintiff,  for  a  long  space  of  time,  to  wit* 
hitherto,  and  converted  and  disposed  thereof  to  the* 
own  use ;  and  thereby  the  said  plaintiff  was  hindered 
and  prevented  from  carrying  and  conveying  the  said 
goods  and  merchandises  as  aforesaid,,  and  thenbj! 
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lost  tad  was  deprived  of  all  the  profit,  benefit,  arid  ad-      i  sis. 
Vintage  which  might  and  woold  otherwise  have  arisen 
and  accrued  to  him  therefrom,  to  wk,  at  the  city, 
eoeaty,  and  ward  aforesaid,  and  ether  wrongs  and 
.  injuries  to  the  said  plaintiff  then  and  there  did,  again  A 
the  peace  of  the  people  of  the  state  of  New- York, 
and  to  the  great  damage  of  the  said  plaintiff.    And, 
also,  for  that  the  said  defendants,  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  at  the  city, 
county,  and  ward  aforesaid,  with  force  and  arms, 
seised,  and  took  possession  of  divers  goods  and  chat- 
tels of  the  said  plaintiff,  then  and  there  found,  and 
being  in  the  whole  of  a  large  value,  4hat  is  to  say,  a 
nhip  or  vessel  of  the  said  plaintiff,  called  the  Ameri- 
can Eagle,  together  with  her  tackle,  apparel,  and  fur* 
nfrure,  five  hundred  tons  of  stone  ballast,  one  hun- 
dred hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provision*,  twenty  hogsheads  of  ship- 
bread,  of  the  value  of  two  hundred  thousand  dollars, 
and  stud  and  continued  in  possession  of  the  said 
goods  and  chattels,  so  by  them  seised  and  taken  as 
aforaaid,  and  the  said  goods  and  chattels  afterwards 
took  and  carried  away,  from  and  out  of  the  possession 
of  the  said  plaintiff :  whereby,  and  by  reason,  and  in 
consequence  of  such  said  seizure,  and  of  other  the 
aforesaid,  (he  said  plaintiff  not  only  lost,  and 
.  deprived  of  his  said  goads  and  chattels,  and  of 
aBvprotits,  benefits,  and  advantages,  that  could  have 
Kpm  and  accrued  to  him  from  the  use,  sale,  employ- 
wmMy  and  disposal  thereof,  hut  wasalso  forcedaodobK- 
geft  to,  and  did  actually,  layout  and  expend  huge  sums 
«f  snenqr,  «d  t*  be  al  farther  tronble  and  expense 
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1818.  in  and  about  endeavouring  to  obtain  restitution  of  the 
property  so  by  the  said  defendants  seized,  as  aforesaid, 
and  other  wrongs  and  injuries  to  the  said  plaintiff 
then  and  there  did,  against  the  peace  of  the  people 
of  the  state  of  New-York,  and  to  the  damage  of  the 
said  plaintiff  of  two  hundred  thousand  dollars ;  and, 
therefore,  he  brings  suit,  &c. 

And  the  said  David  Gelston  and  Peter  A.  Schenck 
thereto  pleaded  in  the  words  following : 

at  Plea.  And  the  said  David  Gelston  and  Peter  A.  Schenck, 
by  Samuel  B.  Romaine,  their  attorney,  come  and  de- 
fend the  force  and  injury,  when,  &c,  and  say  that 
they  are  not  guilty  of  the  said  supposed  trespasses, 
above  laid  to  their  charge,  or  any  part  thereof,  in 
manner  and  form  as  the  said  Goold  Hoy t  hath  above 
thereof  complained  against  them,  and  of  this  they 
put  themselves  upon  the  country. 

ftd  P1«l  And  for  a  further  plea  in  this  behalf,  as  to  the  se- 
veral trespasses  mentioned  in  the  first,  second,  third, 
fourth,  and  fifth  counts  in  the  declaration  of  the  said 
plaintiff  mentioned,  to  wit,  in  taking  and  carrying 
away  the  goods  and  chattels  of  the  said  plaintiff, 
mentioned  in  the  first  count  in  the  said  declaration 
of  the  said  plaintiff:  in  taking  and  carrying  away 
the  goods  and  chattels  of  the  said  plaintiff,  to  wit,  a 
ship  or  vessel  of  the  said  plaintiff,  called  the  Ameri- 
can Eagle,  together  with  her  tackle,  apparel,  and  fur- 
niture, five  hundred  tons  of  stone  ballast,  one  hun- 
dred hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogsheads  of 
ship-bread,  mentioned  in  the  second  count  in  the  said 
declaration  of  the  said  plaintiff;  in  seizing,  takings 
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carrying  away,  damaging,  spoiling,  converting,  and      i8i8. 
disposing  to  their  own  use,  the  goods  and  chattels  of 
the  said  plaintiff,  to  wit,  a  ship  or  vessel  of  the  said 
plaintiff,  called  the  American  Eagle,  together  with 
her  tackle,  apparel,  and  furniture,  five  hundred  tons 
of  stone  ballast,  one  hundred  hogsheads  of  water, 
one  hundred  and  thirty  barrels  of  salted  provisions, 
and  twenty  hogsheads  of  ship-bread,  mentioned  in 
the  third  count  in  the  said  declaration  of  the  said 
plaintiff;  in  seizing,  taking,  carrying  away,  keeping 
and  detaining,  and  converting  and  disposing  to  their 
own  use,  a  certain  ship  or  vessel  of  the  said  plaintiff, 
mentioned  in  the  fourth  count  in  the  said  declaration 
of  the  said  plaintiff,  and  in  seizing  and  taking  posses- 
sion of,  and  in  taking  and  carrying  from  and  out  of 
the  possession  of  the  said  plaintiff,  the  goods  and 
chattels  of  the  said  plaintiff,  to  wit,  a  ship  or  vessel 
of  the  said  plaintiff,  called  the  American  Eagle, 
together  with  her  tackle,  apparel,  and  furniture,  five 
hundred  tons  of  stone  ballast,  one  hundred  hogsheads 
of  water,  one  hundred  and  thirty  barrels  of  salted 
provisions,  and  twenty  hogsheads  of  ship-bread,  men- 
tioned in  the  fifth  count  in  the  said  declaration  of  the 
said  plaintiff,  above  supposed  to  have  been  committed 
by  the  said  David  Gelston  and  Peter  A.  Schenck ; 
they,  the  said  David  Gelston  and  Peter  A.  Schenck, 
by  leave  of  the  court  here  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  statute  in 
-wch  case  made  and  provided,  say,  that  the  said 
Goold  Hoyt  ought  not  to  have  or  maintain  his  afore- 
Mid  action  against  them,  because  they  say  that  the 
ship  or  vessel,  called  the  American  Eagle,  with 
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isis.      her  tackle,  apparel,  tod  fumkure,  the  fa  hmAM 
tens  of  stone  ballast,  rat  hundred  hogsheads  of  wa- 
ter, doe  bundled  and  thirty  (impels  of  sailed  provi- 
sions, and  twenty  hogsheads  of  ship-bread,  meatioD- 
ed  in  the  second,  third,  and  fifth  counts  in  the  said 
declaration  of  the  spid  plaintiff,  are  the  sameaad  not 
other  or  different ;  and  that  the  seizing,  taking,,  car- 
rying away,  keeping,  detaining,  damaging,  spoiling 
converting,  and  disposing  thereof  to  their  own  use, 
mentioned  in  the  second,  third,  and  fifth  counts  in  the 
said  declaration  of  the  said  plaintiff,  ace  the  san* 
and  not  other  or  different    And  the  said  Davit 
Gelston  and  Peter  A.  Schenck  father  say,  that  the 
ship  or  vessel,  mentioned  in  the  fourth  count  in  the 
said  declaration  of  the  said  plaintiff,  is  the  same  ship 
or  vessel,  called  the  American  Eagle,  mentioned  in 
the  second,  third,  and  fifth  counts  in  the  said  declara- 
tion of  the  said  plaintiff,  and  not  other  or  different: 
and  that  the  seizing,  carrying  away,  keeping  and  de- 
taining, and  converting  and  disposing  thereof,  to  their 
own  Use,  mentioned  in  the  fourth  oouat  in  the  saMl 
declaration  of  the  said  plaintiff,  is  the  same  seising 
taking,  carrying  away,  keeping  and  detaining,  and 
converting  and  disposing  thereof,  to  their  own  use, 
mentioned  in  the  second,  third,  and  fifth  counts  ia  the 
said  declaration  of  the  said  plaintiff  and  not  other 
or  different.    And  the  said  David  GelstOB  and  Peter 
A.  Shenck  further  say,  that  the  said  ship  or  vessel, 
called  the  American  Eagle,  wkh  her  tackle,  apparel, 
and  furniture,  and  the  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water,  one  hun- 
dred and  thirty  barrels  pf  salted  provisions,  and 
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twenty  hogsheads  of  ship-bread,  mentioned  in  the      1818. 
second,  third,  and  fifth  counts  in  the  said  declaration 
of  the  said  plaintiff,  are  included  in,  and  are  the  only 
goods  and  chattels  embraced  by  the  general  descrip- 
tion of  goods  and  chattels  mentioned  in  the  first 
count  in  the  said  declaration  of  the  said  plaintiff,  and 
that  the  taking  and  carrying  away  thereof,  mention- 
ed in  the  said  first  count  in  the  said  declaration  of 
the  said  plaintiff,  is  the  same  taking  and  carrying 
away  thereof  mentioned  in  the  said  second,  third, 
and  fifth  counts  in  the  said  declaration  of  the  said 
plaintiff,  and  not  other  or  different;  and  that  the 
several  trespasses  mentioned   in  the    first,  second, 
third,  fourth,  and  fifth  counts  in  the  said  declaration 
of  the  said  plaintiff,  are  the  same  trespasses,  and  not 
other  or  different    And  the  said  David  Gelston  and 
Peter  A.  Schenck  further  say,  that  before  the  tenth 
day  of  July,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ten,  to  wit,  on  the  first  day  of  July,  in 
die  year  last  aforesaid,  at  the  port  of  New- York,  in 
the  district  of  New- York,  to  wit,  at  the  city  of  New- 
York,  in  the  county  of  New- York,  and  at  the  first 
ward  of  the  said  city,  the  said  ship  or  vessel,  called 
the  American  Eagle,  with  her  tackle,  apparel,  and 
ftumiture,  was  attempted  to  be  fitted  out  and  armed, 
and  that  the  said  five  hundred  tons  of  stone  ballast, 
one  hundred  hogsheads  of  water,  one  hundred  and 
thirty  barrels  of  salted  provisions,  and  twenty  hogsr 
heads  of  ship-bread,  were  then  and  there  procured 
for  the  equipment  of  the  said  vessel,  and  were  then 
and  there  on  board  of  the  said  vessel,  as  a  part  of  her 
said  equipment,  with  intent  that  the  said  ship  pr  ves- 
Voi.  Ill,  34 
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1&18.      sel,  called  the  American  Eagle,  should  be  employed 
in  the  service  of  a  foreign  state,  to  wif,  of  thatjfcit 
of  the  island  of  St.  Domingo  which  was  then  bbdtir 
the  government  of  Petion,  to  commit  hostilities  uptaik 
the  subjects  of  another  foreign  state,  with  which  the 
United  States  of  America  were  then  at  peace,  to  irit, 
of  that  part  of  the  island  of  St.  Domingo  which  lto» 
then  under  the  government  of  Christophe,  cofltrArJr 
to  the  form  of  the  statute  in  such  case  made  m& 
provided.    And  the  president  of  the  said  Un%& 
States,  to  wit,  James  Madison,  who  was  tbeii  pfetf- 
dent  of  the  said  United   States,  bf  virtue  of  Afe 
I>ower  and  authority  vested  in  him  by  the  cons&tatfth 
and  laws  of  the  said  United  States,  did,  afterwafttt, 
to  wit,  on  the  sixth  day  of  July,  in  the  year  ttttt 
aforesaid,  at  Washington,  to  wit,  at  the  city  of  New- 
York,  in  the  county  of  New-York,  and  at  the  wwti 
aforesaid,  authorize,  empower,  instruct,  fthd  dkttt 
the  said  David  Gelston  and  Peter  A.  SchencktD 
seize,  take,  carry  away,  and  detain,  as  forfeited  Id 
the  use  of  the  said  United  States,  the  s&d  ship  <* 
vessel,  called  the  American  Eagle,  with  her  tackfe, 
apparel,  and  furniture,  and  the  said  five  hundred  tons 
of  stone  ballast,  one  hundred  hogsheads  of  water, 
one  hundred  and  thirty  barrels  of  salted  jMrnsAcMf 
and  twenty  hogsheads  of  ship-bread:  And  the  8*4 
David  Gelston  and  Peter  A.  Schenck  ftirthfer  fifty, 
that  they  did,  afterwards,  to  wit,  on  the  tooth  day  rf 
July,  in  the  year  last  aforesaid,  at  the  pott  of  New- 
York,  in  the  district  of  New-York,  to  wit,  at  the 
city  of  New-York,  in  the  connty  of  New-Yotk,  wA 
at  the  ward  aforesaid,  by  virtue  of  the  s*M  power 
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*nd  authority,  and  in  pursuance  of  the  said  instruc-  is is/ 
tions  and  directions  so  given  as  aforesaid  to  them,  the 
said  David  Gelston  am)  Peter  A*  Schenck,  by  the 
said  president  of  the  said  United  States;  and  not 
otherwise,  seize,  take,  carry  away,  and  detain  the 
said  ship  or  vessel,  called  the  American  Eagle,  with 
her  tackle,  apparql,  and  furniture,  and  the  said  five 
kindred  tons  of  stoqe  ballast,  one  hundred  hogsheads 
of  water,  one  hundred  and  thirty  barrels  of  salted 
proriaons,,  and  twenty  hogsheads  of  ship-bread,  as 
forfeited  to  the  use  of  the  said  United  States,  atcord- 
ilg  to  the  form  of  the  statute  in  such  case  made  and 
provided :  And  the  said  David  Gelston  and  Peter  A. 
Scheack  further  s»y,  that  the  seizing,  taking,  carrying 
?way,  and  detaining  of  the  said  8hip  or  vessel,  with 
her  tackle,  apparel,  and  furniture,  and  the  said  five 
hundred  tons  of  stone  ballast,  one  hundred  hogsheads 
of  water,  one  hundred  and  thirty  barrels  of  salted 
provisions,  and  twenty  hogsheads  of  ship-bread,  by 
-said  David  Gelston  and  Peter  A.  Schenck,  on  the 
day  of  July  one  thousand  eight  hundred  and 
tm9  as  aforesaid,  is  the  same  seising,  taking,  carrying 
away,  and  detaining  of  the  said  ship  or  vessel,  with 
her  tackle,  apparel,  and  furniture,  and  the  said  five 
tons  of  stone  ballast,  one  hundred  hogs- 
i  of  water,  one  hundred  and  thirty  barrels  of 
sailed  provisions,  and  twenty  hogsheads  of  ship- 
bread,  mentioned  in  the  several  counts  in  the  said  de- 
claration of  the  said  plaintiff,  a&d  not  other  or  diffe- 
rent; And  this  they,  the  said  David  Gelston  and 
Peter  A.  Scheack,  are  ready  to  verify;  wherefore 
they  pray  judgment  if  the  said  Goold  Hoyt  ought  to 
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ins.      have  or  maintain  his  aforesaid  action  thereof  against 
them,  &c. 

3.  And  for  a  further  plea  in  this  behalf,  as  to  dip 
several  trespasses  mentioned  in  the  first,  second,  third, 
fourth,  and  fifth  counts  in  the  declaration  of  the  said 
plaintiff  mentioned ;  to  wit,  in  taking  and  carrying 
away  the  goods  and  chattels  of  the  said  plaintiff, 
mentioned  in  the  first  count  in  the  said  declaration  of 
die  said  plaintiff;  in  taking  and  carrying  away  the 
goods  and  chattels  of  the  said  plaintiff,  to  wit,  a  ship 
or  vessel  of  the  said  plaintiff,  called  die  American 
Eagle,  together  with  her  tackle,  apparel,  and  furni- 
ture, five  hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty  barrels  of 
salted  provisions,  and  twenty  hogsheads  of  ship-bread, 
mentioned  in  the  second  count  in  the  said  declaration 
of  the  said  plaintiff;  in  seizing,  taking,  carrying  away, 
damaging,  spoiling,  converting,  and  disposing  to  their 
own  use,  the  goods  and  chattels  of  the  said  plaintiff, 
to  wit,  a  ship  or  vessel  of  the  said  plaintiff,  called  the 
American  Eagle,  together  with  her  tackle,  apparel, 
and  furniture,  five  hundred  tons  of  stone  ballast,  ooe 
hundred  hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  saked  provisions,  and  twenty  hogsheads  of 
ship-bread,  mentioned  in  the  third  count  in  the  said 
declaration  of  the  said  plaintiff;  in  seising,  taking, 
carrying  away,  keeping  and  detaining,  and  convert- 
ing and  disposing,  to  their  own  use,  a  Certain  ship  at 
vessel  of  the  said  plaintiff,  mentioned  in  the  fourth 
count  in  the  said  declaration  of  the  said  plaintiff,  and 
in  seizing  and  taking  possession  of,  and  is  taking  and 
carrying  from  and  out  of  the  possession  of  the  said 
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plaintiff,  to  wit,  a  ship  or  vessel  of  the  said  plaintiff,      mis- 
called the  American  Eagle,  together  with  her  tackle, 
apparel,  and  furniture,  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water,  one  hun- 
dred and  thirty  barrels  of  salted  provisions,  and  twen- 
ty hogsheads  of  ship-bread,  mentioned  in  the  fifth 
count  in  the  said  declaration  of  the  said  plaintiff, 
above  supposed  to  have  been  committed  by  the  said 
David  Gelston  and  Peter  A.  Schenk,  they,  the  said 
David  Gelston  and  Peter  A.  Schenk,  by  leave  of  the 
court  here  for  this  purpose  first  had  and  obtained,  ac- 
cording to  the  form  of  the  statute  in  such  case  made 
and  provided,  say,  that  the  said  Goold  Hoyt  ought  not 
to  have  or  maintain  his  aforesaid  action  against  them, 
because  they  say,  that  the  said  ship  or  vessel,  called 
the  American  Eagle,  with  her  tackle,  apparel,  and 
/tawture,  the  five  hundred  tons  of  stone  ballast,  one 
hnndired  hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogsheads  of 
ifeip-bread,  mentioned  in  the  second,  third,  and  fifth 
counts  in  the  said  declaration  of  the  said  plaintiff, 
tie  the  same,  and  not  other  or  different ;  and  that 
the  seising,  taking,  carrying  away,  keeping,  detain- 
ing, damaging,  spoiling,  converting,  and  disposing 
thereof  to  their  own  use,  mentioned  in  the  second, 
thkd,  and  fifth  counts  in  the  said  declaration  of  the 
said  plaintiff,  are  the  same,  and  not  other  or  different: 
And  the  said  David  Gelston  and  Peter  A.  Schenck 
further  say,  that  the  ship  or  vessel  mentioned  in  the 
feorth  count  in  the  said  declaration  of  the  said  plain- 
tiff, is  the  same  ship  or  vessel,  called  the  American 
Eagle,  mentioned- in  the  second,  third,  and  fifth  counts 
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1818.      in  the  said  declaration  of  the  said  plaintiff,  and  lAt 
other  or  different ;  and  that  the  seising,  carrying 
away,  keeping  and  detaining,  and  converting  and 
disposing  thereof,  to  their  own  use,  mentioned  in  the 
fourth  count  in  the  said  declaration  of  the  said  plant* 
tiff,  is  the  same  seining,  taking,  carrying  away,  keep* 
ing  and  detaining,  and   converting  and  disposing 
thereof,  to  their  own  use,  mentioned  in  the  second; 
third,  and  fifth  counts  in  the  said  declaration  of  the 
said  plaintiff,  and  not  other  or  different:  And  the  said 
David  Gelston  and  Peter  A.  Schenck  further  sayj 
that  the  said  ship  or  vessel,  called  die  American 
Eagle,  with  her  tackle,  apparel,  qnd  furniture,  and 
the  five  hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty  baareb 
Of  salted  provisions,  and  twenty  hogsheads  of  ship* 
'  bread,  mentioned  in  the  second,  third,  and  .fifth* 
in  the  said  declaration  of  the  said  plaintiff,  are 
eluded  in,  and  are  the  only  goods  and  chattels 
braced  by  the  general  description  of  goods  and  chat* 
tels,  mentioned  in  the  first  count  in  the  said  declare* 
tion  of  the  said  plaintiff,  and  that  the  taking  and  car- 
rying away  thereof,  "mentioned  in  the  said  first  count 
in  the  said  declaration  of  the  said  plaintiff,  is  th$ 
same  taking  and  carrying  away  thereof  mentioned 
in  the  said  second,  third,  and  fifth  counts  ip  the  gajf} 
declaration  of  the  said  plaintiff,  and  not  other  or  dif- 
ferent ;  and  that  the  several  trespasses  mentioned  in 
the  first,  second,  third,  fourth,  and  fifth  counts  in  tin 
said  declaration  of  the  said  plaintiff,  are  the  sane 
trespass,  and  npt  other  or  different :  And  the  said 
David  Gelston  and  Peter  A.  Schenck  further  say, 
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that  before  the  tenth  day  oif  July,  in  tile  yea*  of  oar      1616. 
Jbord  onte  thousand  ei^iit  buiklred  and  fell,  to  wit,  oil 
the  first  day  of  July,  in  the  year  last  aforesaid,  at  the 
port  of  Nfew-Ydrk,  in  ttre  district  ot  New-York,  to 
wit,  at  the  city  of  New-York,  in  tie  county  of  New- 
York,  and  at  fte  first  ward  of  the  said  city,  the  said 
drip  or  vessel,  caHed  the  American  Eagle,  with  her 
tackle/  apparel,  and  furniture,  Was  attempted  to  be 
fitted  out  and  armed,  and  that  the  said  five  hundred 
ions  of  stone  baiftast,  one  hundred  hogsheads  of  wa- 
ter, one  hundred  and  thirty  battels  of  salted  provi- 
sions, and  twenty  hogsheads   of  ship-bread,  were 
and  there  procured  for  the  equipment  of  the 
vessel,  and  were  then  and  there  on  board  of  the 
add  vessel,  as  a  part  of  her  said  equipment,  with  in- 
tent that  the  said  ship  or  vessel,  called  the  American 
Eagle,  should  be  employed  in  the  service  of  some  fo- 
reign state,  tb  commit  hostilities  upon  the  subjects  of 
aftotter  foreign  state,  with  which  the  United  States 
#ere  then  at  peace,  contrary  to  the  form  of  the  sta- 
tote  in  such  case  made  and  provided.    And  the  pre* 
sklent  of  the  said  United  States,  to  wit,  James  Ma- 
ffisun,  who  was  then  president  of  the  said  United 
States,  by  virtue  of  the  power  and  authority  vested 
in  Mm  by  the  constitution  and  laws  of  the  said 
fruited  States,  did  afterwards,  to  wit,  on  the  sixth 
day  of  July,  in  the  year  last  aforesaid,  at  Washing- 
ton,  to   Wit,   at  the  city    of  New-York,   in   the 
county  of  New-York,  and  at  the  ward  aforesaid, 
authorize,  empower,  instruct,  and  direct  the  said 
David  tjrelston  and  Peter  A.  Schenck  to  take  pos- 
session of,  and -detain  the  said  ship' or  vessel,  call- 
ed the   American  Eagle,  with  her  tackle,  apparel, 
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1818.  and  furniture,  and  the  said  five  hundred  tons  of  stone 
ballast,  one  hundred  hogsheads  of  water,  one  hun- 
dred and  thirty  barrels  of  salted  provisions,  and  twen- 
ty hogsheads  of  ship-bread,  in  order  to  the  execution 
of  the  prohibitions  and  penalties  of  the  act  in  such 
case  made  and  provided:  And  the  said  David  Gel* 
ston  and  Peter  A.  Schenck  further  say,  that  they  did 
afterwards,  to  wit,  on  the  tenth  day  of  July,  in  the 
year  last  aforesaid,  at  the  port  of  New-York,  in  the 
district  of  New-York*  to  wit,  at  the  city  of  New- 
York,  in  the  county  of  New-York,  and  at  the  ward 
aforesaid,  by  virtue  of  the  said  power  and  authority, 
and  in  pursuance  of  the  said  instructions  and  direc- 
tions so  given  as  aforesaid  to  them,  the  said  David 
Gelston  and  Peter  A.  Schenck,  by  the  said  president 
of  the  said  United  States,  and  not  otherwise,  take 
possession  of,  and  detain  the  said  ship  or  vessel,  call- 
ed the  American  Eagle,  with  her  tackle,  apparel  and 
furniture,  and  the  said  five  hundred  tons  of  stone 
ballast,  ofte  hundred  hogsheads  of  water,  one  hun- 
dred and  thirty  barrels  of  salted  provisions,  and  twen- 
ty hogsheads  of  ship-bread,  in  order  to  the  execution 
of  the  prohibitions  and  penalties  of  the  act  in  such 
case  made  and  provided :  And  the  said  David  Gel- 
ston and  Peter  A.  Schenck  further  say,  that  the 
taking  possession  of,  and  detaining  of  the  said  ship 
or  vessel,  with  her  tackle,  apparel,  and  furniture,  and 
the  said  five  hundred  tons  of  stone  ballast,  one  hun- 
dred hogsheads  of  water,  one  hundred  and  thirty 
barrels  of  salted  provisions,  and  twenty  hogsheads  of 
ship-bread,  by  the  said  David  Gelston  and  Peter  A. 
Schenck,  on  the  tenth  day  of  July,  one  thousand 
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eight  hundred  and  ten,  as  aforesaid,  is  the  same  is  18. 
seising,  taking,  carrying  away,  and  detaining  of  the 
said  ship  or  vessel,  with  her  tackle,  apparel,  and  fur- 
niture, and  the  said  five  hundred  tons  of  stone  bal- 
last, one  hundred  hogsheads  of  water,  one  hundred  and 
thirty  barrels  of  salted  provisions,  and  twenty  hogsheads 
of  ship-bread  mentioned  in  the  several  counts  in  the 
said  declaration  of  the  said  plaintiff,  and  not  other  or 
different:  And  this  they, the  said  David  Gelston  and 
Peter  A.  Schenck,  are  ready  to  verify ;  wherefore 
they  pray  judgment  if  the  said  Goold  Hoyt  ought  to 
have  or  maintain  his  aforesaid  action  thereof  against 
them,  &c. 

And  to  which  the  said  foregoing  pleas,  was  sub- 
joined the  following  notice. 

Sir — Please  to  take  notice  that  the  defendants,  at 
the  trial  of  the  above  cause,  will  insist  upon,  and  give 
in  evidence,  under  the  general  issue  above  pleaded, 
that  the  ship  or  vessel  called  the  American  Eagle, 
with  her  tackle,  apparel,  and  furniture,  before  the 
tenth  day  of  July,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ten,  to  wit,  on  the  first  day 
of  July,  in  the  year  last  aforesaid,  at  the  port  of  New- 
York,  in  the  district  of  New-York,  to  wit,  at  the  city 
of  New-York,  in  the  county  of  ^few-York,  and  at  the 
first  ward  of  the  said  city,  was  attempted  to  be  fitted  out 
and  armed,  and  was  fitted  out  and  armed,  and  that 
the  said  fivejhundred  tons  of  stone  ballast,  one  hundred 
hogsheads  of  water,  one  hundred  and  thirty  barrels  of 
salted  provisions,  and  twenty  hogsheads  of  ship-bread, 
were  procured  for  the  equipment  of  the  said  vessel,  and 
were  then  and  there  on  board  of  the  said  Vessel,  as 
Vol.  III.  35 
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1818.      a  part  of  her  said  equipment,  with  intent  that  tbfe 
said  ship  or  vessel,  called  the  American  Eagle,  should 
be  employed  in  the  service  of  a  foreign  prince  or  state, 
to  wit,  of  that  part  of  the  bland  of  St  Domingo 
which  was  then  under  the  government  of  Pefhm,  to 
cruise  and  commit  hostilities  upon  the  subjects,  citi- 
zens, and  property  of  another  foreign  prince  of  slate 
with  which  the  United  States  were  then  at  peace,  to 
wit,  of  that  part  of  the  island  of  St  Domingo  which 
was  then  under  the  government  of  Christophe,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided :  And  the  said  defendants  will  also  insist 
upon,  and  give  in  evidence  under  the  said  plea,  that 
the  said  ship  or  vessel,  with  her  tackle,  apparel,  and 
furniture,  on  the  day  and  year  last  aforesaid,  at  the 
port  of  New-York,  in  the  district  of  New-York,  to 
wit,  at  the  city  of  New-York,  in  the  county  of 
New- York,  and  at   the  ward  aforesaid,  was  at- 
tempted to  be  fitted  out  and  armed,  and  was  fitted 
out  and  armed,  and  that  the  said  five  hundred 
tons  of  stone   ballast,  one  hundred  hogsheads  of 
water,  one  hundred  and  thirty  barrels  of  salted  pro- 
visions, and  twenty  hogsheads  of  ship-bread,  welt 
procured  for  the  equipment  of  the  said  vessel,  and 
were  then  and  there  on  board  of  the  said  vessel,  as  a 
part  of  her  said  equipment,  with  intent  that  the  and 
ship  or  vessel  should  be  employed  in  the  service  off 
some  foreign  prince  or  state,  to  cruise  and  commit 
hostilities  upon  the  subjects,  citizens,  and  property  of 
some  other  foreign  prince  or  state,  with  which  the 
United  States  were  then  at  peace,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 
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And  tie  said  defendants  will  also  insist  upon,  and      '*i*- 
five  in  evidence  under  the  said  plea,  that  he,  the  said 
David  Gelston,  was  collector,  and  that  he,  the  said 
Peter  A*  Schenck,  was  surveyor  of  the  customs  for 
-the  district  of  the  city  of  New- York,  on  the  10th  day 
of  July  one  thousand  eight  hundred  and  ten,  and  be- 
ton  that  time,  and  that  they  have  ever  since  con- 
tinued to  be  collector  and  surveyor  as  aforesaid,  and 
that  they,  the  said  Davi4  Gelston  and  Peter  A. 
Schenck,  as  collector  and  surveyor  as  aforesaid,  and 
pot  otherwise,  did,  on  the  said  tenth  day  of  July,  in 
the  year  la*t  aforesaid,  at  the  port  of  New-York,  in 
the  district  of  New-York,  to  wit,  at  the  city  of  New- 
York,  in  the  county  of  New-York,  and  at  the  first 
ward  of  the  said  city,  seize,  take,  and  detain  the  said 
ship  or  vessel,  with  her  tackle,  apparel,  and  furniture, 
and  the  said  five  hundred  tons  of  stone  ballast,  one 
hundred  hogsheads  of  water,  one  hundred  and  thirty 
barrel?  of  salted  provisions,  and  twenty  hogsheads  of 
8faftp-biead,  according  to  the  form  of  the  statute  in 
i  case  made  and  provided,  and  by  virtue  of  the 
and  authority  vested  in  them  by  the  constitu- 
tion qnd  laws  of  the  United  States.    Dated  this  1 1th 
day  of  March,  1813. 

And  die  said  Goold  Hoyt,  to  the  said  first  plea, 
joined  issue,  and  to  the  second  and  third  pleas  the  said 
Goold  Hoyt  demurred  as  follows : 
,  Atod  an  to  the  plea  of  the  said  David  Gelston  and 
Peter  A-  Schenck,  by  them  first  above  pleaded,  and 
whereof  they  l*ave  put  themselves  upon  the  country, 
the  said  Goold  Hoyt  doth  the  like,  &c 

Aid  as  to  the  pleas  by  the  said  David  Gelston  and  Dwftw*1- 
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1818.      Peter  A.  Schenck,  by  them  secondly  and  thinHy 
above  pleaded  in  bar,  the  said  Goold  Hoyt  sakh, 
that  the  said  second  and  third  pleas  of  the  said  David 
Gelston  and  Peter  A.  Schenck,  or  either  of  them,  and 
the  matters  therein  contained,  in  manner  and  form  as  * 
the  same  are  above  pleaded  and  set  forth,  ase  not  suf- 
ficient, in  law,  to  bar  and  preclude  him,  the  said 
Goold  Hoyt,  from  having  and  maintaining  his  action 
aforesaid,  against  the  said  David  Gelston  and  Peter 
A.  Schenck  ;  and  that  he,  the  said  Goold  Hoyt,  is 
not  bound  by  the  law  of  the  land  to  answer  the  same, 
stnd  this  he  is  ready  to  verify ;  wherefore,  for  want  of 
a  sufficient  plea  in  this  behalf,  the  said  Goold  Hoyt 
prays  judgment,  and  his  damages  by  him  sustained, 
on  occasion  of  the  committing  of  the  said  trespasses, 
to  be  adjudged  to  him,  &c. 

And  the  said  David  Gelston,  and  Peter  A.  Schenck, 
thereupon  joined  in  demurrer  as  follows : 

And  the  said  David  Gelston  and  Peter  A.  Schenck 
say,  that  their  said  pleas,  by  them  secondly  and  third- 
ly above  pleaded,  and  the  matters  therein  contained, 
in  manner  and  form  as  the  same  are  above  pleaded 
fend  set  forth,  are  sufficient,  in  law,  to  bar  and  pre- 
clude the  said  Goold  Hoyt,  from  having  and  main- 
taining his  aforesaid  action  thereof  against  them,  the 
said  David  Gelston  and  Peter  'A.  Schenck :  and  that 
they,  the  said  David  Gelston  and  Peter  A.  Schenck, 
are  ready  to  verify  and  prove  the  same,  when,  where, 
and  in  such  manner  as  the  said  court  shall  direct : 
wherefore,  inasmuch  as  the  said  Goold  Hoyt  has  not 
answered  the  said  second  and  third  pleas,  nor  hitherto, 
in  any  manner,  denied  the  same,  the  said  David  Gel- 
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stem  and  Peter  A.  Schenck,  pray  judgment,  and  that      isis. 
the  said  Goold  Hoyt  may  be  barred  from  having,  or 
maintaining,  his  aforesaid  action    thereof    against 
them,  the  said  David  Gelston  and  Peter  A.  Schenck, 
&c 

And,  afterwards,  the  said  demurrer  was  brought  cm 
to  be  argued  before  the  said  supreme  court,  at  the 
city  hall  of  the  city  of  New-York,  and  judgment  was 
given  against  the  said  David  Gelston  and  Peter  A. 
Schenck  upon  the  said  demurrer. 

And  afterwards,  to  wit,  at  the  sittings  of  nisi  prius,  Bi?tiof  1Ex" 
held  at  the  city  hall  of  the  city  of  New-York  afore- 
said, in  and  for  the  said  city  and  county,  on  the  fif- 
teenth day  of  November,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifteen,  before  the 
honourable  Ambrose  Spencer,  esq*  one  of  the  justice's 
of  the  supreme  court  of  judicature  of  the  people  of 
the  state  of  New-York,  assigned  to  hold  pleas  in  the 
said  sittings,  according  to  the  form  of  the  statute  in 
audi  case  made  and  provided,  the  aforesaid  issue,  so 
joined  between  the  said  parties  as  aforesaid,  came  on 
to  be  tried  by  a  jury  of  the  city  and  county  of  New- 
York  aforesaid,  for  that  purpose  empanneled,  that  is 
to  say,  Walter  Sawyer,  Edward  Wade,  William  Prior, 
James  M'Cready,  Richard  Loines,  John  Rodgers, 
Asher  Marx,  Benjamin  Gomez,  Samuel  Milbanks, 
Janes  E.  Jennings,  George  Riker,  and  Jaoob  Lat- 
ting,  good  and  lawful  men  of  the  city  and  county  of 
New-York,  aforesaid,  at  which  day  came  there  as 
well  the  said*  Goold  Hoyt  as  the  said  David  Gelston 
and  Peter  A  Schenck,  by  their  respective  attornies 
aforesaid,  and  the  jurors  of  the  jury,  empanneled  to 
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i8t8.      try  the  said  issue,  being  called,  also  camej  aad  wwt 
then  and  there,  in  due  manner,  chosen  and  sworn  to 
try  the  same  issue ;  and  upon  the  trial  of  that  ism 
the  counsel  learned  in  the  law  for  the  said  Geek} 
Hoyt,  to  maintain  and  prove  the  said  issue  on  their 
part;  gave  in  evidence,  that  at  the  time  of  the  senile 
of  the  said  ship  American  Eagle,  by  the  said  David 
Gelsten  and  Peter  A*  Schenck,  she  was  in  the  aetwd* 
full,  and  peaceable  possession  of  the  said  GoolA 
Hoyt,  and  that,  on  die  acquittal  of  tile  said  vessel  a 
th<*  district  court  of  the  United  States,  for  the  district  of 
New- York,  it  was  decreed  that  the  said  vessel  should 
be  restored  to  the.  said  Goold  Hoyt,  the  claisanotof 
the  said  vessel*  in  the  said  dis&ict  court :  and  for 
that  purpose  th*  counsel  of  $*  and  Goold  Hoyt 
gave  in  evidence  the  proceedings  in  the  mid  district 
court  of  the  United  States^  by  which  it  appeared tfctf. 
a  libel  had  been  filed  hi  the  name  of  the  Uatarf 
States  against  the  said  ship  American  Eagle*  hi 
which  it  was,  among  other  things,  alleged,  that  the 
said  ship  had  been  feted  otttf  ami  armed*  and  at- 
tempted to  he  fitted  out  and  armed,  sad  equipped 
and  furnished,  with  intent  to  be  employed  in  the  ser- 
vice of  Petion  against  Christophe,  and  in  the  serwt 
of  that  part  of  the  island  of  St.  Domingo  which  was 
then  under  the  government  of  Petion,  against  thft 
part  ofr  the  said  island  of  St  Domingo  whicb  was 
then  under  the  government  of  Christopha,  contsatj 
to  the  statute  in  such  ca&e  made  and  provided;  and 
that  the  send  Goold  Hoyt  had  filed  an  answer  to  the 
said  libel,  and  a  claim  to  the  said  vessel,  in  which  the 
said  Goold  Hoyt  had  expressly  denied  the  tfutfc^f 
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the  allegations  in  tfce  said  libel ;  and  it  afeo  appeared  i&ia. 
by  the  said  proceedings,  that  in  the  month  of  April, 
one  thousand  eight  hundred  and  eleven,  an  applica- 
tion had  been  made  to  the  said  district  court,  bj  the 
said  Goold  Hoyt,  to  have  the  said  ship  appraised,  and 
to  have  her  delivered  up  to  him  on  giving  security  for 
her  appraised  value ;  and  h  also  appeared,  by  the 
Mid  proceedings,  that  appraisers  had  been,  appointed 
by  the  said  court,  and  that  they  had  appraised  the 
ftaid  ship,  her  tackle,  &c.  at  thirty-five  thousand  dol- 
lars, and  that  the  said  appraisement  had  been  filed, 
aad  had  not  been  excepted  to ;  and  that  the  sureties 
offered  by  the  said  Gootd  Hoyt,  for  the  appraised 
value  of  the  said  ship,  had  been  accepted  by  the  said 
court ;  and  it  also  appeared,  by  the  said  proceedings, 
that  the  said  cause  had  been  tried  before  the  said  dis- 
trict court,  and  that  the  said  libel  had  been  dismissed, 
and  that  the  said  ship  had  been  decreed  to  be  re- 
atored  to  the  said  claimant,  and  that  a  certificate  of 
reasonable  cause  for  the  seizure  of  the  said  vessel 
had  been:  denied.  And  the  counsel  of  the  said  GooM 
Hdyt,  to  maintain  and  prove  the  said  issue,  did  give 
ill  evidence  that  the  value  of  the  said  ship,  her 
tackle,  apparel,  and  furniture,  at  the  time  of  her  sei- 
as  aforesaid,  was  one  hundred  thousand  dollars, 
did  also  give  in  evidence,  that  the  said  Peter  A. 
ffchenck  added  and  took  possession  of  the  said  ship 
by  die  written  directions  of  the  said  David  Gelston ;  % 
bat  no  other  proof  was  offered  by  the  said  plaintiff, 
at  that  time,  of  any  right  or  title  in  the  said  plaintiff 
to  the  said  vessel ;  and  here  the  said  plaintiff  rested 
his  cause. 
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1818.  Whereupon  the  counsel  for  the  defendants  did,  then 

and  there,  insist,  before  the  said  justice,  on  the  be- 
half of  the  said  defendants,  that  the  said  several  mat- 
ters so  produced  and  given  in  evidence  on  the  part  of 
the  plaintiff  as  aforesaid,  were  insufficient,  and  ought 
not  to  be  admitted  or  allowed  as  sufficient  evidence 
to  entitle  the  said  plaintiff  to  a  verdict ;  and  the  said 
counsel  for  the  defendants  did,  then  and  there,  pray 
the  said  justice  to  pronounce  the  said  matters,  so  pro- 
duced and  given  in  evidence  for  the  said  plaintiff,  to 
be  insufficient  to  entitle  the  said  plaintiff  to  a  verdict  in 
the  said  cause,  and  to  nonsuit  the  said  plaintiff;  but 
to  this  the  counsel  learned  in  the  law,  of  the  said 
plaintiff,  objected,  and  did  then  and  there  insist  be- 
fore the  said  justice,  that  the  same  were  sufficient, 
and  ought  to  be  admitted  and  allowed  to  be  sufficient 
to  entitle  the  said  plaintiff  to  a  verdict ;  and  the  said 
justice  did  then  and  there  declare  and  deliver  his 
opinion  to  the  jury  aforesaid,  that  the  said  several 
matters,  so  produced  and  given  in  evidence  on  the 
part  of  the  said  plaintiff,  were  sufficient  to  entitle,  the 
said  plaintiff  to  a  verdict,  and  that  he  ought  not  to  be 
nonsuited :  whereupon  the  said  counsel  for  the  de- 
fendants did,  then  and  there,  on  the  behalf  of  the 
said  defendants,  except  to  the  aforesaid  opinion  of 
the  said  justice,  and  insisted  that  the  said  several 
matters,  so  produced  and  given  in  evidence,  were  not 
sufficient  to  entitle  the  said  plaintiff  to  a  verdict,  and 
that  he  ought  to  be  nonsuited. 

After  the  said  motion  for  a  nonsuit  had  been  re- 
fused, and  the  opinion  of  the  said  justice  had  been 
excepted  to  as  aforesaid,  the  counsel  of  the  said 
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Goold  Hoyt,  did,  in  the  progress  of  the  trial,  give  in      1818. 

evidence,  on  the  part  of  the  said  Goold  Hoyt,  that  he 
purchased  the  said  ship  of  James  Gillespie,  who  had 
purchased  her  of  John  R.  Livingston  and  Isaac  Cla- 
son,  die  owners  thereof;  and  that  in  pursuance  of 
such  purchase,  by  the  plaintiff,  the  said  James  Gil- 
lespie had  delivered  full  and  complete  possession  ef 
the  said  ship,  her  tackle,  &c.  to  the  said  plaintiff,  be- 
fore the  taking  thereof  by  the  defendants. 

And  the  said  motion  for  a  nonsuit  having  been  re* 
ftrsed,  and  the  opinion  of  the  said  justice  excepted  to 
Os  aforesaid,  the  said  counsel  for  the  said  defendants 
did,  thereupon,  state  to  the  said  jury,  the  nature  and 
circumstances  of  the  defendants'  defence,  and  did 
then  and  there  offer  to  prove  and  give  in  evidence, 
by  way  at  defence,  or  in  mitigation  or  diminution  of 
damages,  that  the  said  ship  or  vessel,  called  the  Ame- 
rican Eagle,  with  her  tackle,  apparel,  and  furniture, 
before  the  tenth  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ten,  m  wit,  on  the 
first  day  of  July,  in  the  year  last  aforesaid,  at  the 
port  of  New-York,  in  the  southern  district  of  New- 
York,  lor  wh,  at  the  city  of  New- York,  in  the  county 
of  New-York,  and  at  the  first  ward  of  the  said  city, 
vn&  attempted  to  be  fitted  out  and  armed,  and  was* 
fitted  out  and  armed,  and  that  the  said  five  hundred 
tons  of  stone  ballast,  one  hundred  hogsheads  of  wa* 
ter,  one  hundred  and  thirty  barrels  of  sahedprovi-* 
trans,  and  twenty  hogsheads  of  ship-bread,  wery 
procured  for  the  equipment  of  the  said  vessel,  and 
Were  then  and  there  on  board  of  the  said  vessel,  arf 
a  part  of  her  said  equipment,  witfar  intent  that  the 

Vol.  HI,  ?« 
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i8ift.  said  ship  or  vessel,  called  the  American  Eagle,  should 
be  employed  in  the  service  of  that  part  of  the  island 
.  of  St  Domingo  which  was  then  under  the  govern- 
ment of  Petion,  to  cruise  and  commit  hostilities  up- 
on the  subjects,  citizens,  and  property  of  that  part  of 
the  island' of  St  Domingo  which  was  then  under 
the  government  of  Christophe,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

And  the  said  counsel  of  the  said  defendants  did, 
then  and  there,  offer  to  prove,  and  give  in  evidence, 
by  way  of  defence,  or  in  mitigation  or  diminution  of 
damages,  that  he,  the  said  David  Gelston,  was  col- 
lector, and  that  he,  the  said  Peter  A.  Schenck,  was 
surveyor,  of  the  customs  for  the  district  of  the  city 
of  New- York,  on  the  tenth  day  of  July,  one  thou- 
sand eight  hundred  and  ten,  and  before  that  time, 
and  afterwards,  continued  to  be  collector  and  sur- 
veyor as  aforesaid;  and  that  they,  the  said  David 
Gelston  and  Peter  A.  Schenck,  as  collector  and  sur? 
veyor  as  aforesaid,  and  not  otherwise,  did,  on  the 
said  tenth  day  of  July,  in  the  year  last  aforesaid,  at 
the  port  of  New-York,  in  the  southern  district  of 
New- York,  to  wit,  at  the  city  of  New- York,  in  the; 
county  of  New- York,  and  at  the  first  ward  of  the 
said  city,  seize,  take,  and  detain  the  said  ship  or  ves- 
sel, with  her  tackle,  apparel,  and  furniture,  and  the 
said  five  hundred  tons  of  stone  ballast,  one  hundred 
hogsheads  ef  water,  one  hundred  and  thirty  barrels 
of  salted  provisions,  and  twenty  hogsheads  of  ship* 
bread,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  by  virtue  of  the  power 
and  authority  vested  in  them  by  the  constitution  and 
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laws  of  the  United  States,  and  for  such  cause  as  is,     l&is. 
herein  before  stated. 

'  And  the  said  counsel  of  the  said  defendants,  did, 
then  and  there,  insist,  before  the  said  justice,  on  the 
behalf  of  the  said  defendants,  that  the  said  several 
matters,  so  offered  to  be  proved  and  given  in  evi- 
dence on  the  part  of  the  said  defendants  as  aforesaid,' 
ought  to  be  admitted  and  allowed  to  be  proved  and 
given  in  evidence,  in  justification  of  the  trespass 
charged  against  the  said  defendants,  or  in  mitigation 
or  diminution  of  the  damages  claimed  by  the  plain- 
tiff as  aforesaid. 

And  the  said  counsel*  for  the  said  defendants,  did, 
then  and  there,  pray  the  said  justice  to  admit  and' 
allow  the  said  matters  so  offered  to  be  proved  and 
given  in  evidence,  to  be  proved  and  given  in  evi- 
dence in  justification  of  the  trespass  charged 
against  the  said  defendants,  or  in  mitigation  or 
diminution  of  the  damages  claimed  by  the  plain- 
tiff as  aforesaid  ;  but  to  this  the  counsel  learned  in 
the  law,  of  the  said  plaintiff}  objected,  and  did,  then 
and  there,  insist,  before  the  said  justice,  that  the 
same  ought  not  to  be  admitted,  or  allowed  to  bo 
proved  or  given  in  evidence,  in  justification  of  the 
trespass  charged  against  the  said  defendants,  and 
that  the  same  ought  not  to  be  admitted,  or  allowed 
to  be  proved  or  given  in  evidence,  in  mitigation  or 
diminution  of  the  damages  claimed  by  the  plaintiff 
as  aforesaid,  inasmuch  as  the  counsel  of  the  said 
Goold  Hoyt  admitted,  that  the  defendants  had  not 
been  influenced  by  any  malicious  motives  in  making- 
die  said  seizure,  and  that  they  had  pot  acted  with 
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1818.       any  view  or  design  of  oppressing  or  injuring  th* 
plaintiff.    And  the  said  justice  did,  then  and  there, 
declare  and  deliver  bis  opinion,  and  did  then  and  there 
overrule  the  whole  of  the  said  evidence,  so  offered 
to  be  proved  by  the  said  defendants,  and  did  declare 
it  to  be  inadmissible  in  justification  of  the  trespass 
charged  against  the  said  defendants ;  and  after  the 
admission  so  made  by  the  counsel  of  the  said  Goold 
Hoyt,  as  aforesaid,  did  declare  and  deliver  his  opi- 
nion, that  the  said  evidence  ought  not  to  be  r&eifed 
in  mitigation  or  diminution  of  the  said  damages,  as 
the  said  admission  precluded  the  said  plaintiff  from 
claiming  any  damages  against  the  defendants  by  way 
of  punishment  or  smart  money,  and  that  after  such 
admission  the  plaintiff  could  recover  only,  the  actual 
damages  sustained,  and  with  that  direction  left  the 
same  to  the  said  jury :  and  the  jury  aforesaid,  then 
and  there  gave  their  verdict  for  the  said  plaintiff  for 
one  hundred  and  seven  thousand  three  hundred  and 
sixty-nine  dollars  and   forty-three  cents  damages: 
whereupon  the  said  counsel  for  the  said  defendants, 
did,  then  &nd  there,  on  the  behalf  of  the  said  defen- 
dants, except  to  the  aforesaid  opinion  of  the  said 
justice,  and  insisted  that  the  said  several  matters.,  so 
offered  to  be  proved  and  given  in  evidence,  ought  to 
have  been  admitted  and  given  in  evidence  in  justifi- 
cation of  the  trespass  charged  against  the  said  de- 
fendants, or  in  mitigation  or  diminution  of  the  dama- 
ges claimed  by  the  plaintiff  as  aforesaid. 

And  inasmuch  ?s  neither  the  said  several  matters 
so  produced  and  given  in  evidence  on  the  part  of  the 
said  plaintiff,  and  by  the  counsel  of  the  said  defen- 
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dants  objected  to,  as  insufficient  evidence  to  entitle      icia. 
the  said  plaintiff  to  a  verdict  as  aforesaid,  nor  the 
said  several  matters  so  offered  to  be  proved  and  given 
in  evidence,  on  the  part  of  the  said  defendants,  in 
justification  of  the  trespass  charged  against  the  said 
defendants,  or  in  mitigation  or  diminution  of  the  da- 
mages claimed  by  the  plaintiff  as  aforesaid,  appear 
by  the  record  of  the  verdict  aforesaid,  the  said  coun- 
sel for  the  said  defendants  did,  then  and  there,  pro- 
pose their  exceptions  to  the  opinions  and  decisions 
of  the  said  justice,  and  requested  him  to  put  his  seal 
to  this  bill  of  exceptions,  containing  the  said  several 
matters  so  produced  and  given  in  evidence  on  the 
part  of  the  said  plaintiff  as  aforesaid,  and  the  said  se- 
veral matters  so  offered  to  be  proved  and  given  in 
evidence,  on  the  part  of  the  said  defendants  as,  afore* 
said,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.    And  thereupon  the  said 
justice,  at  the  request  of  the  said  counsel  for  the  said 
defendants,  did, put  his  seal  to  this  bill  of  exceptions, 
on  the  said  fifteenth  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifteen, 
pursuant  to  the  statute  in  such  case  made  and  pro* 
vided. 

If  either  party  shall  require  the  proceedings  in  the 
district  court  to  be  set  out  more  at  length,  then  it  is 
understood  that  such  proceedings  shall  be  engrafted 
into  the  biD  of  exceptions,  and  form  part  thereof. 
(Signed)  AMBROSE  SPENCER. 

[L.  S.] 
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The  bill  of  exceptions  being  carried  before  the  su- 
preme court  of  the  state  of  New- York,  the  exceptions 
were  disallowed  by  the  court  The  cause  was  thea 
carried  to  the  court  of  errors  of  the  state,  where  the 
judgment  of  the  supreme  court  of  the  state  was  af- 
firmed, and  the  cause  was  brought  to  this  court  in 
the  manner  before  stated* 


Mardktith,      Th§  dttorney-Generalj  (Mr.  Rush,)  for  die  plain- 
t8i7.      tiffs  in  error,  argued,  L  That  the  special  matter  offer- 
ed in  evidence  by  the  plaintiffs  in  error  ought  to 
have  been  admitted  as  a  defence  to  the  action,  or  at 
any  rate,  that  it  ought  to  have  been  admitted.  The  27th 
section  of  the  act  of  1793,  contains,  in  general  terms, 
a  provision  that  it  shall  be  lawful  for  any  revenue  officer 
to  go  on  board  of  any  vessel  for  purposes  of  search  and 
examination ;  and  if  it  appear  that  a  breach  of  any 
law  has  been  committed,  whereby  a  forfeiture  has 
been  incurred,  to  make  a  seizure*     It  has  been  the 
wise  policy  of  the  law,  by  enactments  and  decisions 
co-extensive  with  the  range  of  public  office,  to  throw 
its  shield  over  officers  while  acting  under  fair  and 
honest  convictions.    Thus,  under  the  English  statutes, 
no  justice  of  the  peace,  or  even  constable,  can  be 
sued  for  any  thing  done  officially  who  is  not  clothed 
with  some  protection  more  than  is  allowed  to  ordina- 
ry defendants ;  some  relaxation  of  the  rules  of  plead- 
ing, or  other  immunities  are  extended  to  him.    It  is 
the  same  with  mayors,  bailiffs,  churchwardens,  over- 
seers, and  a  variety  of  other  officers.     So,  also,  excise 
officers  may  always  plead  the  general  issue,  and  give 
the'special  matter  in  evidence*    By  stat.  24  Geo.  It 
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no  justice  shall  be  sued  for  what  he  has  done  official-      ms. 
ly  until  notice  in  writing  served  upon  him  a  month 
beforehand  ;  nor  then,  if  he  tender  amends.      It 
would  be    easy  to  multiply  analogous    examples. 
Several  acts  of  congress,  passed  since  that  of  June, 
1794>  illustrate  the  same  legal  pri&etpl*.    By  the 
11th  section  of  the  embargo  act  of  the  26th  April, 
1808,  eh.  170.  the  collectors  of  the  customs  were  au- 
thorized to  detain  any  vessel  ostensibly  bound  with  a 
cargo  to  some  other  port  of  the  United  States,  when- 
ever, in  their  opinions,  there  existed  any  intention  to 
violate  or  evade  any  of  the  provisions  of  the  acts  lay- 
ing an  embargo,  until  the  decision  of  the  president 
could  be  had  upon  the  seizure.    It  has  been  repeat- 
edly determined,  that  it  was  sufficient,  under  this  act, 
for  the  collectors  to  have  acted  with  honest  convic- 
tions ;  and  that  the  absence  of  probable  cause  affords 
ed,  in  itself,  no  ground  to  a  claim  for  damages.*    So, 
also,  in  the  law  just  passed,  to  preserve  more  effectu- 
ally our  neutral  relations,  a  principle  closely  analogous 
has  been  introduced/    It  is  provided  by  the  act  of  the 
24th  February,  1807,  ch.  74  "  That  when  any  pro- 
secution shall  be  commenced  on  account  of  the  sei- 
zure of  any  ship  or  vessel,  goods,  wares,  or  merchan- 
dise, made  by  any  collector  or  other  officer  under  any 
act  of  congress  authorizing  such  seizure,  and  judg- 
ment shall  be  given  for  the  claimant  or  claimants,  if 
it  shall  appear  to  the  court  before  whom  such  prose- 
's Cronell  «*  al.  v.  M'Fadon,  8  Crunch,  94.   Otis  v.  Watkirn, 
9  Crunch,  337.     Otis  t.  Walter,  2  Wheat.  18. 
*  Act  of  March  3d,  1817.  ch.  58. 
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181*.      cution  shall  be  tried,  that  there  was  a  reasonable 
cause  of  seizure,  the  said  court  shall  cause  a  proper 
certificate  or  entry  to  be  made  thereof;  and  in  such 
case  the  claimant  or  claimants  shall  not  be  entitled 
to  costs,  nor  shall  the  person  who  made  the  seizure, 
or  the  prose<*Hor,  be  liable  to  action,  suit,  or  judg- 
ment, on  account  of  such  seizure  or  prosecution ; 
provided  that  the  ship  or  vessel,  goods,  wares,  or 
merchandise,  be,  after  the  judgment,  forthwith  re- 
turned to'  the  claimant  or  claimants."    Here  it  ap- 
pears, indeed,  that  if  a  certificate  be  granted,  it  ope- 
rates as  an  absolute  bar  to  an  action.     But  it  does 
not  follow,  that  the  refusal* of  a  certificate  is  to  close 
the  ear  of  a  court  and  jury  to  all  the  real  merits.    It 
will,  perhaps,  be  said,  that  the  judgment  of  the  dis- 
trict court  restoring  the  vessel,  and  refusing  the  cer+ 
tificate,  is  conclusive ;  that  it  was  a  court  of  compe- 
tent jurisdiction,  and  that,  therefore,  the  matter  wbicl 
k  adjudicated  could  not  be  reheard,  or  its  propriety 
examined  into  collaterally,  in  any  other  court.    We 
are  aware  of  the  decisions  of  this  court  upon  this 
point,  and  of  the  English  decisions  upon  the  conclu- 
siveness of  judgments,  from  that  in  Fernandez  v.  De 
Acosta,*  in  the  time  of  Lord  Mansfield,  to  the  more 
recent  cases.    Those,  however,  who  hare  scrutinized 
this  doctrine  see  plainly  that,  in  later  times  at  least, 
though  it  be  the  law,  its  inconveniences  appear  to  be 
sometimes  felt,  and  its  wisdom  perhaps  sometimes 
doubted.    It  is  an  intrinsic  objection  to  the  doctrine, 
that  while  it  professes  to  look  with  a  single  eye  to 
the  binding  nature  of  the  judgment,  turning  away 

a  Park  on  Aw.  178.  3d  ed. 
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from  the  merits,  yet,  in  point  of  fact,  the  merits  do,  in      1*1*. 
most  of  the  cases,  get  into  view ;  so  difficult  is  it  to  thrust    s£eUton' 
them  back  in  discussions  where  justice  only  is  sought        v. 
Already  has  the  doctrine  disappeared  from  the  codes 
id  some  of  the  leading  states  in  the  union ;  from  that 
of  Pennsylvania  by  a  positive  statute,  from  that  of 
New- York  by  a  judicial  decision."    In  how  many 
more  of  the  states  it  has  been  broken  down  is  not 
kaown,  bat  it  is  not  supposed  to  be  a  doctrine  enti- 
tled to  any  peculiar  favour  in  this  court.    But  the 
difference  between  a  sentence  of  condemnation  and 
of  acquittal  is  material.    An  acquittal  does  not  ascer- 
tain facts.     A  conviction  does.     Its  character  is  posi- 
tive.   The  former  may  have  arisen  from  want  of 
evidence;  the  latter  must  always  rest  upon   some 
foundation  of  proof.    A  conviction,  says  Buller,  is 
evidence  of  the  fact ;  but  the  reverse  of  it  is  net 
shown  by  an  acquittal.*    Even  in  a  common  action 
for  assault  and  battery,  the  plaintiff  cannot  rely  upon 
a  conviction  on  aix  indictment  for  the  same  assault.9 
The  consequence  is,  that  the  defendant  may  defend 
himself  against  the  suit  by  going  into  the  original 
frets.    The  plaintiffs  in  error  asked  no  more* below. 
So  also,  to  support  an  action  for  malicious  prosecu- 
tion, malice  in  the  defendant,  and  want  of  probable 
cause,  must  both  concur.4    If,  in  this  action,  an  ac- 
quittal has  been  had  upon  the  indictment,  the  plaintiff 
may  still  lay  before  the  jury  the  evidence  which  was 

a  Vandenhenyel  v.  The  United  Ins.  Com.  2  Johns.  Of.  451. 

*  Jf.  />.  246.  c  Jones  v.  White,  1  Strange,  68. 

d  Bull.  JV.  P.  H. 

Vol.  HI.  31 
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1816.       heard  on  the  indictment,  viz.  all  the  facts  and  cir- 
cumstances to  show  that  the  prosecution  was  mali- 
cious/   This  surely  opens  to  the  defendant  the  cor- 
responding right  of  going  into  the  original  facts  on 
his  side.    Every  principle  of  just  reasoning  would 
seem,  then,  to  lead  to  the  conclusion,  that  the  special 
matter  ought  to  have  gone  before  the  jury.    If  it  did 
not  justify  the  seizure  and  detention,  it  might  have 
served  to  mitigate  the  damages.     The  admission  of 
the  plaintiff's  counsel,  that  the  defendants  below  were 
not  actuated  by  any  malicious  or  vindictive  motive, 
was  not  tantamount  to  hearing  all  the  special  mat- 
ter, since  it  might,  and  no  doubt  would,  have  esta- 
blished in  the  minds  of  the  jury  a  far  stronger  claim 
to  mitigation  than  the  mere  absence  of  malice*    The 
great  end,  therefore,  of  every  law -suit  has  been  over- 
looked.    Justice  has  not  been  done.      Unless  thei 
judgments  below  be  abrogated,  the  defendants  below, 
acting  as  innocent  men,  and  as  vigilant  and  meritorious 
public  officers,  are  in  danger  of  being  crushed  under 
a  load  of  damages  which  could  scarcely  have  been 
made  more  heavy  if  levelled  at  conduct  marked  by 
the  most  undisputed  and  malignant  guilt. — 2L  The 
plaintiff  below,  by  demurring  to  the  second  plea,  was 
precluded  from  all  right  of  recovery ;  and  that  plea 
contains  matter,  which  the  demurrer  itself  admits, 
and  which  entitled  the  defendants  beloW  to  judg- 
ment   A  demurrer  admits  all  facts  that  are  suffi- 
ciently pleaded.    What,  then,  are  the  facts  set  forth 
in  this. plea?    Plainly  these:    that   the  American 
Eagle  was  fitted  out  and  equipped  with  intent  that 
a  B*H.  N.  P.  14. 
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she  should  be  employed  in  the  service  of  a  foreign  ista. 
prince  or  state,  to  wit,  of  that  part  of  St.  Domingo 
governed  by  Petion,  to  cruise  against  another  foreign 
prince  or  state,  viz.  against  that  part  of  St.  Domin- 
go governed  by  Christophe ;  that  this  was  contrary 
to  the  act  of  the  5th  of  June,  1794,  and  that  the  sei- 
zare  thereupon  took  place  under  orders  from  the  pre- 
sident Is  not  the  case  of  the  defendants  below, 
after  these  admissions,  completely  made  out  ?  Does 
h  lie  with  the  plainti&to  say  that  St.  Domingo  was 
not  a  state,  or  Christophe  a  prince  f  Does  not  the 
plea  affirm  both?  Does  not  the  demurrer  admit  both  ? 
What  besides  was  it  the  object  of  the  plea  to  affirm  ? 
What  else  did  the  demurrer  intend  to  admit  ?  The 
former  sets  them  forth  as  fundamental  facts.  The 
latter  does  not  deny,  but  admits  them. — 3.  In  con- 
tending that,  within  the  true  scope  and  intention  of 
the  let  of  the  5th  of  June,  1794,  both  Petion  and 
Christophe  were  to  be  considered  foreign  princes,. 
we  do  not  mean  to  depart  from  the  reverence  due  to 
die  former  decisions  of  this  court  in  Rose  v.  Himely," 
but  think  that  there  are  solid  grounds  for  distin- 
*  gushing  the  present  case  from  that  decision. 
It  is  important  that  the  different  branches  of  the  go- 
vernment should  look  upon  foreign  nations  with  the 
same  eyes,  and  subject!  them  to  the  same  rules  of 
treatment  The  decision  in  Rose  v.  Himely,  took 
place  in  February,  1808.  At  that  epoch,  the  act  of 
congress  specifically  cutting  off  intercourse  with  St. 
Domingo,  and  treating  it  as  a  dependency  of  France, 
was  in  full  force.     For  the  judiciary  to  have  pyo- 

a  4  Cntacfc,  241,  "72. 
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I8is,      noonced  this  island  an  independent  stale,  whilst  the 
legislature  considered  it  as  a  colony,  would  have 
disturbed  the  harmony  of  the  different  parts  of  the 
governing  power.     It  would  not  be  easy  to  foresee 
the  mischiefs  of  such  a  conflict  of  authority  and  opi- 
nion. Look  to  the  South  American  provinces  at  this 
moment  Spain  claims  them  as  her  lawful  dominion: 
no  power  in  Europe  has  acknowledged  their  inde- 
pendence :  yet,  in  some  of  them,  the  authority  of 
the  once  mother  country  is  wholly  at  an  end.    Now, 
what  embarrassments  might  not  result,  if,  after  the 
letter  of  the  secretary  of  state  of  the  19th  of  Janua- 
ry, 1816,  to  the  Spanish  minister,  our  courts  shook! 
pronounce  Buenos  Ayres>  for  example,  tQ  be  rightfully 
in  its  full  colonial  dependence  upon  Spain*    Vatteft 
authority  upon  this  subject  is  decisive.     According 
to  him,  we  are  to  look  to  the  state  of  things  dtfdcto, 
taking  each  party  to  be  in  the  right*    The  rafe^aid 
down  in  Rose  v.  Himely,  that  such  language  was  to 
be  addressed  to  sovereigns,  not  courts,  may  have  been 
applicable  to  the  condition  in  which  St.  Domingo 
then  was.     It  cannot,  however,  be  conceded,  that  it 
)s  of  constant  and  universal  application.     The  pro- 
gress of  events  may  create  a  state  of  things,  of  which, 
as  they  impress  their  convictions  upon  mankind,  courts 
too  will  take  notice.    The  Netherlands  waged  a  war 
of  more  than  half  a  century  with  Spain.     Spoon  never 
ceased  to  call  it  a  rebellion.    But  what  were  the 
sympathies,  what  the  conduct  of  protectant  Europe, 
towards  them  during  the  principal  part  of  the  rime  ? 
Wfyat  that  of  England,  in  particular,  who  did  not 

a  Vattel,  L.  3.  ch.  3.  b*  18. 


OF  THE  UNITED  STATES:  ^jgg 

ttruple  to  form  treaties  with  them,  while  Spain  Wfa»      isul 


Gektoa 


still  denouncing  them  as  heretics  and  insurgents  ? 
The  fact  being  now  palpable  to  the  world,  that  St>    T 
Domiogois  independent  of  all  connexion  with  France,     *** 
repudiating  her  authority,  and  spurning  her  power, 
this  positive  state  of  independence  dt  facto  may  at 
kngth  well  be  taken  to  stand  in  the  place  of  a  formal 
acknowledgment  of  it  by  governments:  and  if  courts 
of  justice  are  to  wait  until  France  relinquisbes'her 
chum,  that  day  may  be  indefinite  indeed.    The  act 
of  congress,  which  specifically  interdicted  intercourse 
with  St  Domingo,  considered  as  a  colony  of  Fkance, 
expired  in  April,  1803.    It  was  in  full  force  at  the 
time  of  the  decision  in  Rose  v.  Himely,  which  con- 
stitutes another  marked  distinction  between  that  case 
nod  the  present    As  to  the  condemnations  which  it 
amy  be  alleged  took  place  under  the  general  non-in- 
tercourse laws  passed  afterwards,  of  vessels  coming 
from  St  Domingo,  upon  the  footing  Of  its  belonging 
to  France,  no  inference  against  the  argument  tan  be 
hence  deduced.    In  the  first  place,  those  laws  loft  it 
wholly  indefinite  as  to  what  colonies  did  or  did  not 
belong  to  France.    They  were  couched  in  general 
teems  only.    They  prohibited  all  intercourse  with 
Great  Britain  and  France,  and  their  dependencies, 
without  undertaking  to  designate-in  any  case  what 
the  dependencies  of  either  were.    la  the  next  place, 
as  far  as  is  known,  it  appears  that  the  government 
the  forfeitures  in  all  sueh  cases  of  condem- 
thereby  manifesting  its  oputiofti,  if  any  infer 
mnce  is  to  be  drawn,  that  time,  and  the  progress  of 
events,  had  at  length  taken  this  island  out  of  the  true 
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m&  spirit  and  meaning  of  these  general  laws ;  and  that, 
•  as  the  nations  of  Europe  were  trading  with  it  as  aa 
independent  island,  the  citizens  of  the  United  State* 
might  fairly  be  permitted  to  do  the  same. — 4.  A 
leading  object  of  the  act  of  1794,  was,  to  preserve 
the  peace  as  well  as  neutrality  of  the  United  States. 
Thus,  then,  although  St.  Domingo  shight  not  be  a 
sovereign  state  to  all  intents  and  purposes,  (which  it  is 
not  necessary  to  contend,)  it  was  sufficiently  independ- 
ent, whether  as  to  commerce  or  power,  to  fall  within 
the  mischiefs,  and  be  embraced  by  the  penalties,  of  the 
law  in  question. 

Mr.  Hoffman,  and  Mr.  D.  B.  Ogden,  for  the  de- 
fendant in  error.     1.  This  court  is  not  competent  to  • 
take  cognizance  of  this  cause,  under  the  25th  section' 
of  the  judiciary  act  of  1 789,  ch.  20.    The  conrt  has 
appellate  jurisdiction  only  from  the  final  judgment  or 
decree  of  the  highest  court  of  law  or  equity  of  the 
state  in  certain  specified  cases.    But  this  jurisdiction 
cannot  be  here  exercised,  because  the  highest  court  of 
law  and  equity  of  the  state  of  New-York,  to  whom 
the  writ  of  error  is  directed,  is  no  longer  in  possession 
of  the  cause,  but  has  remitted  theTecord  and  judg- 
ment to  the  supreme  court  of  the  state,  to  whom  the 
writ  of  error  is  not,  and  cannot  be  directed.    The 
agreement  of  the  parties  under  which  the  record  is 
now  before  this  court,  reserves  this  question  to  be 
argued.     It  does  not  determine  the  return  to  be  re* 
gular  and  valid,  but  only  that  the  transcript  shall  have 
the  same  effect  as  if  annexed  to  the  writ  of  error. 
But  even  supposing  the  cause  could  be  re-examined 
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upon  a  return  to  the  writ  of  error  by  the  supreme      i8is. 
court  of  the  state,  the  main  foundation  of  appellate    "^T^* 
jurisdiction  in  this  court  is  wanting.     The  judgment        t. 
of  the  state  court  does  not  decide  against  the  title,        °7ti 
light,  privilege,  or  exemption  set  up  by  the  defend- 
ants below,  under  the  act  of  congress  of  1 794,  ch.  60. 
On  the  contrary,  the  state  court  has  refused  to  give 
fray  construction  whatever  to  the  act  of  1794,  and  to 
decide  whether,  under  the  facts  of  the  case,  it  did 
or  did  not  afford  the  defendants  below,  a  legal  defence 
to  the  action ;  because,  the  parties  defendant,  having 
declined  to  argue  the  demurrer  in  the  supreme  court, 
die  court  of  errors  refused,  upon  grounds  of  state  law 
and  state  practice,  to  hear  them  in  that  court*    Par- 
ties litigant  are  bound  to  exercise  their  rights,  ac- 
cording to  the  law  and  practice  of  the  forum  wh£re 
they  attempt  to  assert  them.    If  they  do  not  assert 
diem  according  to  the  rules  prescribed  by  the  lex  fori, 
a  decision  against  the  party  is  not  a  decision  against 
the  right  set  up  by  him ;  but  only  a  decision  that  he 
has  not  claimed  that  right  according  to  the  local  law 
and  practice.— 2.  If,  however,  the  court  should  be 
of  opinion,  that  the  cause  is  regularly  before  it,  then 
we  contend,  that  the  testimony  offered  by  the  defend- 
ants below,  upon  the  trial  at  nisi  prims,  and  which 
was  over-ruled  by  the  judge,  was  properly  excluded. 
They  did  not  offer  any  evidence  to  show,  that  the 
vessel  had  been,  or  was  intended  to  be  engaged  in  any 
illegal  trade  or  employment.    The  only  law  to  which 

a  For  these  grounds  see  the    this  cause  in  the  court  of  er- 
ofChaocetior  Kent  in     roi*,  13  John*.  Sep.  576. 
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1818.      the  testimony  offered  could  hare  any  reference,  » 
an  act  of  congress,  which  was  passed  June,  1794, 
entitled  "  an  act,  in  addition  to  an  act,  for  the  pun* 
ishment  of  certain  crimes  against  the  United  States," 
made  perpetual  by  a  subsequent  act    By  the  third 
section  of  the  first  mentioned  act,  it  is  enacted,  "that 
if  any  person  shall,  within  any  of  the  ports,  harboms, 
.  bays,  rivers,  or  other  waters  of  the  United  States,  fit 
out,  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure 
to  be  fitted  out  and  armed,  or  shall  knowingly  be  con- 
cerned in  the  furnishing,  fitting  out  and  arming,  of 
any  ship  or  vessel,  with  intent  that  such  ship  or  ves- 
sel shall  be  employed  in  the  service  of  any  foreign 
prince  or  state,  to  cruise  or  commit  hostilities  upon  the 
subjects,  citizens,  or  property  of  any  other  foreign 
prince  or  state,  with  whom  the  United  States  are  at 
peace,  &c.  every  such  ship  or  vessel,  with  her  tackle^ 
apparel,  and  furniture,  together  with  all  materials, 
arms,  ammunition,  and  stores  which  may  have  been 
procured  for  the  building  and  equipment  thereof, 
shall  be  forfeited,  one  half  to  any  person  who  shall 
give  information  of  the   offence,   and    the   other 
half  to  the  use  of  the  United  States."     The  de- 
fendant* below  merely  offered  to   prove  that  the 
ship  was  fitted  out,  with  intent  that  she  4i  should 
be  employed  in  the  service  of  that  part  of  the  island 
of  St  Domingo  which  was  then  under  die  govern- 
ment of  Petion,  to  cruise  and  commk  hostilities  up- 
on the  subjects,  citizens,  and  property  of  that  part  of 
the  island  of  St.  Domingo  which  was  then  under 
the  government  of  Christophe ;"  but  did  not  offer  to 
fehow  that  either  of  these  parts  of  the  island  was  a 
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foreign  state,  or  that  either  Petioii  or  Christophe      r«i8. 
were  foreign  princes,  with  whom  the  United  States  S"^TXtu^ 
were  at  peace.     And  even  if  they  had  proved  these      jr. 
fects,  the  evidence  would  have  been  perfectly  imma- 
terial and  irrelevant :  because,  in  the  words  of  this 
court,  "  It  is  for  governments  to  decide  whether  they 
will  consider  St.  Domingo  afs  an  independent  nation; 
and  until  such  decision  shall  be  made,  or   France 
shall  relinquish  her  claim,  courts   of   justice  must 
consider  the  ancient  state  of  things  as  remaining  tin- 
altered,  and  the  sovereign  power  of  France  over  that 
colorty  as  still  subsisting. "a    The  same  principle  has 
also  been  recognised   by  the   highest  British   tri- 
bunals,  both  as  applicable  to  the  case  of  St.  Do- 
mingo, and  to  other  revolutions  of  states  not  re- 
cognised   by    the    government    of     the    country 
where  the  tribunal  is  sitting   that  is  required   to 
take  notice  of  them.*    What  would  be  the  absurd 
consequences  of  leaving  each  tribunal  to  settle  this 
question  according  to  the  information  it  might  pos- 
sess ?  Nbthing  can  be  more  opposite  and  irreconcile- 
able  than  the  views  given  of  the  situation  of  St.  Do- 
mingo'by  different  writers  and  travellers.    How  then 
should  a  court  decide  which  has  no  otter  sources  of 
information  ?   The  government  is  informed  by  its 
diplomatic  agents.  It  has  a  view  of  the  whole  ground, 
and  can  judge  what  considerations  ought  to  influence 
the  decision  of  this  question  of  complicated  policy. 
Our  foreign  relations  are  by  necessary  implication 

a  Rose  v.  Himely,  4  Cranch,  292. 

b  1  Edwards,  1.  and  Appendix.  G.  The  city  of  Borne  v.  The* 
Bank  of  England,  9  Ve*.  347. 
Vol.  III.  38 
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iw«^    delegated  to  congress  and  the  executive,  by  the  con- 
stitution.    Neither  Petion  nor  Christophe  have  ever 
had  any  secure,  firm  possession  of  the  sovereignty  in 
St.  Domingo.    They  have  not  only  been  contending 
with  each  other,  but  they  have  had  rivals  who  have 
attempted  to  establish  adverse  claims  to  different 
parts  of  the  island  by  the  sword.     The  defendants 
below  have  themselves  acted  in  their  official  conduct 
or  these  principles.     In  the  year  1809,  they  seized 
and  prosecuted  in  the  district  court,  the  James  and 
the  Lynx,  two  vessels  which  had  come  with  cargoes 
from  St  Domingo  to  New- York,  contrary  to  the 
provisions  of  the  non-intercourse  acta,  forbidding 
all    commercial    intercourse  between    the    United 
States  and  Great  Britain,  France,  and  their  depen- 
dencies.   In  these  cases  they  considered  St  Domingo 
as  a  colony  of  France ;  and  whilst  the  suits  were  de- 
pending, the  ship,  now  in  controversy,  was  seized  by 
them  under  an  allegation  that  she  was  intended  for 
the  service  of  an  independent  state,  which  indepen- 
dent state  was  the  same  St.  Domingo  they  had  just 
before  considered  as  a  French  dependency. — 3.  The 
testimony  offered  by  the  defendants  below  could  not 
be  admitted,  because  the  district  court  was  the  pro- 
per tribunal  to  determine  whether  the  vessel  in  ques- 
tion was  or  was  not  liable  to  seizure  and  forfeiture 
for  the  causes  alleged.     It  having  been  decided  in 
that  court  that  she  was  so  liable,  its  judgment  is  con- 
elusive,  and  precludes  every  tribunal,  unless  upon 
appeal,  from  re-examining  the  grounds  of  the  deci- 
sion.   The  authorities  on  this  point  are  innumerable, 
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and  flowing  in  a  uniform  current*     As  to  foreign      181& 
sentences,  it  is  settled  in  this  court  that  a  sentence 
of  condemnation,  by  a  competent  court,  having  ju- 
risdiction over  the  subject  matter  of  its  judgment,  is 
conclusive  as  to  the  title  of  the  thing  claimed  under 
it.*     And  that  the  sentence  of  a  prize  court,  con- 
demning a  vessel  for  breach  of  a  blockade,  is  conclu- 
sive evidence  of  the  fact  as  between  the  insurer  and 
insured/    But  what  is  still  more  pertinent  to  the 
present  case,  the  court  has  determined  that  the  ques- 
tion, under  a  seizure  for  a  breach  of  the  laws  of  the 
United  States,  whether  a  forfeiture  has  been  actually 
incurred,  belongs  exclusively  to  the  courts  of  the 
United  States,  and  it  depends  upon  their  final  decree 
whether  the  seizure  is  to  be  deemed  rightful  or  tor- 
tious.'1   The  distinction  which  has  been  suggested 
between  the  conclusiveness  of  condemnations  and  of 
acquittals,  ha3  been  considered  in  several  of  the  au- 
thorities, and  it  is  now  perfectly  settled  that  no  such 
distinction  exists.     A  condemnation  may  be  found- 
ed on  the  oath  of  the  seizing  party ;  and  though  by 

a    Vandenheural    v.    The     (3d  London  e*L)  78,  79.  and 
United  Ins.  Com.  2  Johns.  Cos.    the  cases  there  cited  in  a  note. 
127,  and  the  authorities  there    Cooke  v.  Sholl,  6  7.  R.  255. 
•ited.    The    authorities  col-    Lane    v.    Degburgh,   Butler's 
lected  in    the  same   case,  2    JV.  P.   244.  Opinion  of  Mr. 
Caiuei  Cases   in  Error,   217,    Justice  Johnson   in  Rose  v. 
and  by  Mr.  Chief  Justice  (now    Himely,  in  the  circuit  court, 
Chancellor)  Kent,  in  his  opi-    4    Cranch,    508.     Appendix, 
nion  m   Ludlow  v.  Dale,  Id.    Note   (C.)    12  Fin,  Mr.   93, 
217.     Whtaton  on  Copt.   274,     Ev.  (A.  c.  22.) 
278.  Pcake's  Law  of  Evidence, 
b  Rose  v.  Himely,  4  Crunch,  Ml. 
c  Cro  udson  et  al.  v.  Leonard,  4  Cranch,  434. 
/  d  Slocumr,  May  berry,  2  Wheat.  1. 
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laia,      the  laws  of  the  United  States,  he  cannot  share  in  die 
forfeiture  if  he  becomes  a  witness,  still  he  is  inte- 
rested to  protect  himself  by  a  condemnation.    Shall, 
then,  a  condemnation  founded  on  such  testimony  be 
conclusive,  and  an  acquittal  not  ?   The  defendants, 
themselves,  applied  for  time  to  plead  until  the  district 
court  should  decide,  on  the  ground  that  its  decision 
would  be  conclusive/ — 4.  The  testimony  offered  by 
the  defendants  below  could  not  be  admitted  in  miti- 
gation of  damages :  Because,  if  admitted,  it  wouW 
only  be  to  show  that  there  was  reasonable  cause  for 
the  seizure,  and,  consequently,  that  the  defendants 
acted  without  malice,  or  any  intention  to  oppress  the 
plaintiff  below.     But  the  question  whether  there  was 
or  was  not  reasonable  cause  of  seizure,  is  a  question 
which  is  expressly  submitted  to  the  district  court  by 
the  statutes  of  the  United  States,6  and  over  which 
this  court  has  declared  the  district  court  had  exclu- 
sive cognizance*     A  certificate  of  reasonable  cause 
for  the  seizure  having  been  denied  by  the  district 
court,  ev£ry  other  tribunal  is  as  much  precluded,  ex- 
cept  on  appeal,  from    examining    whether    there 
was  or  was  not  reasonable  cause  for  the  seizure,  as 
they  are  from  examining  whether  there  was  or  was 
not  sufficient  cause  of  forfeiture.   The  plaintiff  below 
admitted  upon  the  trial  that  the  defendants  had  not 
been  influenced  by  any  malicious  motives  in  making 
the  seizure,  and  that  they  had  not  acted  with  any 
.view  or  design  of  oppressing  or  injuring  the  plaintiff. 
And  the  judge  who  tried  the  cause  at  nisi  prius 

a  See  8  Johns.  Rep.  179. 

b  Act  of  the  24th  February,  1807,  ch.  74. 
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charged  the  jury  that  this  admission  precluded  the      igis. 
plaintiff  from  claiming  vindictive  damages,  and  the 
jury  rendered  a  verdict  only  for  the  actual  damages, 
as  proved  by  uncontradicted  testimony.    Where  a 
certificate  of  reasonable  cause  is  refused,  or  not  grant* 
ed,  a  party  making  an  illegal  seizure,  can  be  in  no 
better  state  than  he  would  be,  if  the  law  had  made 
po  provision  respecting  a  certificate.    It  is  well  set- 
tled that  probable  cause  is  no  justification  of  an  ille- 
gal seizure,  unless  it  be  made  a  justification  by  sta- 
tute.   Nor  can  evidence  of  probable  cause  be  re- 
ceived, to  mitigate  the  damages  in  cases  where  there 
is  a  disclaimer  as  to  every  thing  but  actual  damages. 
For  whether  there  was  or  was  not  malice  or  proba- 
ble cause,  the  actual  damages  sustained  must  be  re- 
covered for  an  illegal  seizure,  or  for  any  other  tres- 
pass, if  any  thing  whatever  is  recovered. — 6.  The 
second  and  third  pleas  of  the  defendant  below  are 
manifestly  bad  on  general  demurrer.    First.   Pe- 
tkm  and  Christophe  were  not  foreign  princes,  nor 
their  territories  foreign  states,  and  consequently  a 
seizure  for  fitting  out  the  vessel  to  be  employed  ii| 
their  service  cpuld  not  be  justified.*    Secondly.  Th§ 
president  had  no  authority  by  law  to  order  the  seiz- 
ure.   The  7th  section  of  the  act  of  1794,  does  not 
apply  to  this  cause.     If  it  did,  the  president's  ordei 
caii  only  be  a  justification  when  applied  to  an  illegal 
pet     If  no  illegal  act  be  proved,  there  can  be  no 
justification  under  the  order.    Were  it  otherwise,  tha 
president  would  be  a  despot.    The  7th  section  of 

b  See  the  authorities  cited  ante$  p.  289. 
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1818.       the  act  provides,  "  that  in  every  case  in  which  a  ves- 
sel shall  be  fitted  out  or  armed,  or  attempted  so  to  be 
fitted  out  or  armed,  or  in  which  the  force  of  any  vessel 
erf  war,  cruiser,  or  other  armed  vessel,  shall  be  increas- 
ed or  augmented,  or  in  which  any  military  expedition 
or  enterprise  shall  be  begun  or  set  on  foot,  contrary 
to  the  prohibitions  and  provisions  of  this  act ;  and  in 
every  case  of  the  capture  of  a  ship  or  vessel  within 
the  jurisdiction  or  protection  of  the  United  States,  as 
above  defined,  and  in  every  case  in  which  any  pro- 
cess issuing  out  of  any  court  of  the  United  States, 
shall  be  disobeyed  or  resisted  by  any  person  or  per- 
sons having  the  custody  of  any  vessel  of  war,  cruiser, 
or  other  armed  vessel,  of  any  foreign  prince  or  state, 
or  of  the  subjects  or  citizens  of  such  prince  or  state, 
in  every  such  case,  it  shall  be  lawful  for  the  president 
of  the  United  States,  or  such  other  person  as  he  shall 
have  empowered  for  that  purpose,  to  employ  such 
part  of  the  land  or  naval  forces  of  the  United  States, 
or  of  the  militia  thereof,  as  shall  be  judged  necessary, 
for  the  purpose  of  taking  possession  of,  and  detaining 
any  such  ship  or  vessel,  with  her  prize  or  prizes,  if 
any,  in  order  to  the  execution  of  the  prohibitions  and 
penalties  of  this  act,  and  to  the  restoring  such  prize 
or  prizes,  in  the  cases  in  which  restoration  shall  have 
been  adjudged,  and  also  for  the  purpose  of  prevent- 
ing the  carrying  on  of  any  such  expedition  or  enter- 
prise, from  the  territories  of  the  United  States,  against 
the  territories  or  dominions  of  a  foreign  prince  or 
state  with  whom  the  United  States  are  at  peace.7' 
Under    this    provision,   the    president     could     not 
authorize   the   defendants    below  to     seize.      He 
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Could    only   employ  the  army  and  navy,  or  the       ibis. 
militia,  for  that  purpose*     He  could  only  authorize 
an  arrest  or  detainment,  not  a  seizure,  which  is  a 
taking  and    carrying  away.     He  could  only  au- 
thorize a  taking  possession  of  and  detaining  the 
vessel,  in  order  to  the  execution  of  the  penalties  and 
prohibitions  of  the  act     The  vessel  might  have  been 
libelled,  and  taken  into  the  custody  of  the  officers  of 
the  court ;  but  the  defendants  below  have  not  aver- 
red themselves  to  be  revenue  officers,  and  as  such,  au- 
thorized to  seize  by  the  act  of  1 790,  ch.  1 53.    Third- 
fy.  The  2d  plea  is  not  a  bar  in  the  court  where  it  was 
pleaded.    What  could  the  plaintiff  below  have  replied 
to  this  plea  ?  That  there  was  no  forfeiture  as  alleged  ? 
But  the  state  court  has  no  authority  to  try  the  ques- 
tion  of  forfeiture  under  the  laws  of  the  United 
States.     The  courts  of  the  United  States  have  ex- 
clusive jurisdiction  of  that  question,  and  their  decision 
is  final  and  conclusive  upon  every  other  tribunal.    Or 
suppose  that  the  plaintiff  had  replied,  that  Petion  and 
Christophe  were  not  independent  princes.    No  mu- 
nicipal court  whatever  has  power  to  determine  that 
question*     The  executive  government  is  alone  com- 
petent to  recognise  new  states  arising  in  the  world, 
and  it  would  be  extremely  inconvenient  and  embar- 
rassing in  this  age  of  revolutions,  for  courts  and  juries 
to  interfere  in  the  decision  of  a  question  of  such  de- 
licate and  complicated  policy,  depending  upon  a  va- 
riety of  facts  which  they  cannot  know,  and  of  con- 
siderations which  they  cannot  notice.    Again,  if  the 
plaintiff  had  replied  that  the  president  had  given  no 
such  instructions  as  mentioned  in  the  plea,  the  replf- 
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itift      cafcion  would  hive  been  immaterial,  and  a  ground  of 
^^y^    deimttrer.    Fourthly.    Neither  of  the  pleas  aver, 
t.        that  tie  ship  was  actually  forfeited,  but  only  that  it 
***       was  "  seized  as  forfeited,"  which  is  not  an  equiva- 
lent avfermedt     The  case  of  Wilfcins  v.  Despard/ 
trhere  a  similar  plea  was  pleaded,  is  distinguishable. 
That  was  a  seizure  under  the  British  navigation  act, 
12  Car.  II.  ch.  18.  s.  1.  by  which  the  legality  of  the 
seizure,  and  the  question  of  forfeiture  itself  might  be 
tried  in  any  court  of  record  in  the  British  dominions, 
and,  consequently,  in  the  court  itself,  where  the  plea 
was  pleaded.     Fifthly.  The  3d  section  of  the  act  of 
1794,  after  specifying  the  offences  meant  to  be  pun- 
ished, provides,  that  "  every  such  person  so  offend- 
ing shall,  upon  conviction,  be  adjudged  guilty  of  a 
high  misdemeanour,  and  shall  be  fined  and  imprison- 
ed at  the  discretion  of  the  court  in  which  the  con- 
viction shall  be  had,  so  that  the  fine  to  be  imposed 
shall  in  no  case  be  more  than  five  thousand  dollars, 
and  the  term  of  imprisonment  shall  not  exceed  three 
years;  and  every  such  ship  or  vessel,  her  tackle,  ap- 
parel, and  funiiture,  together  with  all  materials,  arms, 
ammunition,  and  stores,  which  may  have  been  pro* 
ctfred  for  the  building  and  equipment  thereof,  shall 
be  forfeited,  one  half  to  the  use  of  any  person  who 
shall  give  information  of  the  offence,  and  the  other 
half  to  the  use  of  the  United  States."     By  every  just 
rale  of  construction,  the  proceeding  by  indictment 
against  the  offender,  and  his  conviction,  must  precede 
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(he  suit  in  rem,  and  the  forfeiture  of  the  vessel.    The      I8ia» 
phraseology  of  the  act  is  different  from  all  the  other 
statutes  authorizing  seizures  «and  creating  forfeitures. 
By  those  statutes,  the  revenue  officers  have  power  to 
seize  and  proceed  in  rem  against  the  thing  seized  as 
forfeited,  independent  of  any  criminal  proceeding 
against  the  offending  individual.    By  this  act,  the 
forfeiture  of  the  thing  is  made  to  depend  upon  the 
conviction  of  the  person,  and  the  president  alone  has 
power  to  seize,  and  that  only  as  a  precautionary 
measure  to  prevent  an  intended  violation  of  the  laws. 
Sixthly.  The  3d  plea  is  particularly  defective,  in  omit- 
ting to  state,  as  is  done  in  the  2d  plea,  what  princes 
or  foreign  states  were  intended.     It  merely  alleges, 
that  the  vessel  was  fitted  out  with  intent  to  be  "  m- 
pbyed  in  the  service  of  some  foreign  state,  to  commit 
hostilities  upon  the  subjects  of  another  foreign  state, 
with  which  the  United  States  were  then  at  peace." 
It  is  a  sacred  rule  of  pleading,  that£ where  an  offence 
is  charged,  or  a  forfeiture  is  claimed,  the  facts  must 
be  so  alleged  as  that  the  court  may  judge  whether 
there  has  been  an  offence  committed  or  forfeiture  in- 
curred.-    To  so  vague  an  allegation  as  this,  it  would 
be  impossible  for  the  plaintiff  below  to  reply. 

Mx.  Baldwin,  for  the  plaintiffs  in  error,  in  reply, 
insisted  on  the  validity  of  the  special  pleas.  The  de- 
fendants below  were  not  bound  to  answer  the  con- 

a  Com.  Dig.  tit  Action  on  v.  Robe,  2  Strange,  999.  S 
Spat.  (A.  3.)  pi.  1.  Dairy  v.  Saund.  379.  Radford  t.  M4^ 
Baker,    4   Burr.   2471.     Rex    tosh, ST.  R.  630. 
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1618*      version,  because  the  trespass  was  complete  without  it 
^£2^*   This  defect)  if  any,  ought  to  have  been  newly  asagn- 
r.        ed  by  the  plaintiff  below,  if  he  intended  to  havetakea 
QfU      advaojtajje  of  it*    The  forfeiture  was  well  ptadti 
The  offence  being  committed,  the  forfeiture  instantly 
attaches.*    The  plea  here  states,  that  the  ship  was 
seized  "  as  forfeited,"  in  the  same  manner  with  that 
which  was  held  good  in  Wilkins  v.  Despard,'  and  h 
ajleges  the  offence  in  the  words  of  the  statute.    An 
allegation  that  the  seizure  was  made  for  a  violation 
of  the  law,  that  the  thing  seized  was  taken  as  for- 
feited, is  equivalent  to  an  allegation  that  it  was  actu- 
ally forfeited    Nor  was  it  necessary  to  aver  that  thft 
seizure  was  made  by  a  military  or  naval  force.    The 
7th  section  of  the  act  of  1 794,  evidently  contemplates 
the  employment  of  that  description  of  force,  only 
when,  in  the  opinion  of  the  president,  it  might  become 
necessary  to  carry  into  effect  the  law*     In  other  cases 
the  seizure  might  be  made  by  the  ordinary  means  of 
the  revenue  officer*    Nor  is  a  conviction,  on  an  in- 
dictment or  information  in  personam,  accessary  be- 
fore the  proceedings  in  rem  are  commenced.    None 
of  the  objections  to  the  special  pleas  are  available  on 
general  dctnurrer.    The  plaintiff  below  should  have 
replied,  that  Petion  and  Christophe  were  not  inde- 
pendent princes  or  states,  and  so  have  had  that  ques- 
tion tried  as  a  question  of  fact.     The  existence  of 
new  states  in  the  world  may  commence  in  various 
modes.    First  Colonies  may  become   independent 


a  Taylor  v.  Cole,  3  T.  R.  £9g. 

h  The  Mart,  8  Crandh,  417.  c  5  T.  R.  1 12. 


OF  THE  UNITED  STATES.  S#& 

of  the  parent  state  by  means  of  force;  and  an  aci}ui-  i<w*. 
eaoence  in  the  effects  of  that  force  on  the  part  of  thte 
mother  country  for  a  sufficient  length  of  time,  to  in- 
dicate a  relinquishment  of  all  hopes  of  recovering 
possession  of  the  dominion.  The  pride  of  princes 
and  nations  will  not  always  permit  them  openly  and 
expressly  to  recognise  the  independence  of  rebellion* 
subjects,  until  long  after  they  hare  relinquished  all 
hope  of  subduing  them.  When  the  case  of  Rose  v. 
Himely  was  determined,  a  war  de  facto  existed  be- 
tween France  and  St  Domingo;  and  the  former,  so 
fat  from  relinquishing  her  sovereignty  oVer  the  latter, 
was  actually  attempting  to  assert  it  by  force  of  arms. 
A  long  period  of  time  has  since  elapsed,  and  the  at- 
tempt has  not  been  renewed.  The  people  of  the  isl- 
and have  settled  down  under  governments,  the  con- 
duct of  which  is  a  pledge  of  their  stability,  and  whose 
policy  and  institutions  would  do  honour  to  more  civi- 
lized and  ancient  communities.  Secondly.  The  ex- 
istence of  new  states  may  be  recognised  by  the  su- 
preme power  of  every  country,  in  whose  courts  of 
justice  the  question  of  their  independence  may  arise, 
and  that  even  while  the  civil  war  still  rages  betweeft 
the  new  people  and  its  former  sovereign*  When  thus 
recognised  by  the  legislative  or  executive  authority 
of  other  countries,  the  tribunals  of  those  countries, 
are  bound  to  take  notice  of  their  existence  as  inde- 
pendent states.  This  recognition  may  be  made  in 
various  modes :  by  treaty ;  by  a  legislative  act ;  by  an 
executive  proclamation;  by  sending  to,  or  receiving 
from  the  new  state,  a  public  minister  or  other  diplo- 
matic agent.     Thirdly.  Their  independence  may  ale* 
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1018.      be  recognised  by  a  treaty  of  cession  from  the  parent 
country.    This  treaty  may  not  have  become  a  pub- 
lie,  historical  fact,  of  which  courts  of  justice  will  take 
notice  without  other  evidence  than  its  own  notoriety. 
It  may  be  deposited  in  the  archives  of  a  foreign,  or 
of  our  own  government.     It  may  require  to  be  proved 
in  the  same  manner  as  foreign  written  laws  are  pro- 
ved. '   In  any  of  these  views,  the  question  as  to  the 
independence  of  St.  Domingo  is  a  question  of  fact, 
to  be  tried  by  the  jury,  and,  consequently,  the  plain- 
tiff ought  to  have  replied,  that  Petion  and  Christophe 
were  not  independent  princes  or  states,  as  alleged  in 
the  defendants'  pleas.    The  instruction  of  the  presi- 
dent, in  this  very  case,  implies  that  he  recognised  the 
independence  of  the  island ;    the  instruction  could 
not  otherwise  have  been  legally  given.     As  to  the 
conclusiveness  of  the  decree  of  restitution  in  the  dis- 
trict court,  it  is  founded  on  principles  which  push 
thq  doctrine  of  the  conclusiveness  of  sentences,  to  a 
degree  of  extravagance  irreconcilable   with  reason 
and  common  sense:     That  every  sentence  of  a  court 
having  jurisdiction  of  the  subject  matter,  so  long  as 
it  remains  unreversed  by  the  appellate  tribunal,  is 
conclusive  as  to  the  title  of  the  thing  claimed  under 
it,  is  conceded.    But,  according  to  the  jurisprudence 
of  the  state  of  New- York,  the  sentences  of  foreign 
(jourts  of  admiralty  are  held  not  to  be  conclusive  as 
to  other  persons  than  those  claiming  title  to  the  pro* 
perty  f  and  the  conclusiveness  of  the  sentences  of 

a  Vandenheuvel  y.  The  United  Ins.  Co.  2  Coined  Gw.  211> 
S.  C.  Uohns.Ca*.  127.451. 
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domestic  courts  of  peculiar  and.  exclusive  jurisdiction      1818. 

depends  upon  precisely  the  same  principle.    But  sup-    ^jCC*' 

posing  a  sentence  of  condemnation  to  be  conclusive,        v. 

for  all  purposes,  and  against  all  persons;  it  does        °y' 

]&ot   follow   that  a  sentence  of  restitution    ought 

to  have  the  same  effect.    A  judgment  of  acquit* 

tal  is  of  a  negative  quality  merely,  and  ascertains 

no  precise  facts.0    It  only  shows   that   sufficient 

evidence  did  not  appear  to  the  court  to  authorize  4 

condemnation.    Why  is  a  decree  of  condemnation 

held  to  be  conclusive  ?  Because  it  is  a  basis  of  the 

title  to  the  thing  condemned.      But  an  acquittal 

forms  no  part  of  the  title  to  the  thing  acquitted, 

which  is  restored  to  the  former  proprietor,  who  holds 

it  by  the  same  title  as  before.    The  case,  said  to 

have  been  decided  before  Baron  Price,  in  the  year 

1716/ is  not  pertinent.    The  elementary  writers  do 

not  consider  this  as  an  adjudged  point  in  any  of  the 

cases ;  and  their  authority,  which  is  of  great  weight, 

makes  a  distinction,  founded  in  reason  and  the  nature 

of  things,  between  a  sentence  of  condemnation  and 

a  sentence  of  acquittal.0    All  the  authorities  confine 

the  conclusiveness  of  the  res  judicata  to  parties  and 

privies.    The  defendants  below  were  neither.    Mr* 

Evans,  in  commenting  upon  the  decision  of  Baron 

Price,  reported  in  Viner,  says  that,  "  upon  principle, 

a  Bvlkr'i  JV.  P.  245.  Peake%$  Law  of  Eh.  48.  1  Hargr. 
lam  IVocfc,  742. 

b  12  Vin.  Abr.  95.    Ev.  (A.  b.  22.) 

c  Pidke'i  Law  of  Evid.  48.  Phillips  on  Evid.  228,  229. 
ZJIvans'  Potkier,  354. 
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1818.      I  should  conceive  that  the  opposite  determination 
would  be  more  correct,  as  such  an  acquittal  would 
be  warranted  fcpon  the  mere  negative  ground,  thatthe 
crown  hadavjttaddilced  sufficient  evidence  to  support 
the  seizure ;  and  an  individual,  paving  a  collateral 
interest  in  supporting  the  legality  of  the  seizure,  fa 
not  a  concurrent  party  witfy  the  crown  in  supporting 
tin  condemnation,  and  asserting  the  claim  of  property 
on  the  -one  side,  In  the  same  maimer  as  every  person 
having  an  interest  in  opposing  such  condemnation,  i» 
in  contemplatkia  oflawnsufficieift  party  on  the  other."? 
So,  in  this  case,  die  defendants  tolow  were  not  concur- 
rent parties  with  the  Unified  States  in  auftxfrting  the 
condemnation,    it  does  mt  appear  that  the  defend- 
ants were  informers,  and  ao  entitled  to  one  half  the 
forfeiture:  the  proiecution  was  carried  on  in  the 
name  of  the  government  and  by  ite  iaw  officers ;  the 
defendants  had  no  control  over  k,  and  conld  net  ap- 
peal from  the  decision  of  the  district  court    They 
ought  not,  therefore,  to  be  concluded  by  it^ 

Feb.  23d.  The  cause  was  again  argued  at  the  present  tem>, 
by  Mr.  Baldwin  for  the  plaintiffs  in  eiror,  and  by 
Mr.  Z).  B.  Qgden  and  by  Mr.  Janes  lor  the  defend- 
ant in  error. 

Feb.  nth.  Mr.'  Justice  Story  delivered  the  opinion  df  the 
court.  This  is  a  writ  of  error  to  the  highest  court  of 
law  of  the  state  of  New-York;  and  die  questions 
which  are  re-cxaminable  upon  the  record  in  this 

a  2  Evans'  Poihicr,  tb. 
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oourt^sudi  on&aecoa*  witbiath*  purview  ol      wa. 
tlm^*Htfe*Qf>tl»^^  £^ 

But  a  preKmiftasy  q^esjaon  has  bee*  made  v  which        * 
jWtf*  be  dfeWMfcd  befer^  proceeding  to  consider  the      Bgft 
rants  o£  the  eaa96r> 

it  is  oo««ea(fcd  tk^tbo  record  is.  not,  and  cannot 
behroagbt^befor^tbiscewt 

By  the  judicial  system  of  the  state  of  New- York, 
tie  decisions  of  thek  supreme  court  are  revised  and 
corrected  in  a  court  of  erro^  after  which  the  record  Underneath 

•  ,  «  i«.i  •action  of  the 

is  returned  to  the  supreme  court,  where  the  judgment  ^j^  »ct 
as  corrected  is  entered,  and  where  the  record  remains.  *•  ™tof  *r 

'  ror  irom  this 

Ib  this  case  the  writ  of  error  was  received  by  the  #£**%£ 
court  of  errors,  after  the  record  had  been  transmitted  ^h?hT4n 
10  the  supreme  court  whose  judgment  was  affirmed*  n£nt™?nufe 

It  is  contended  that,  th^  record  being  no  longer  in  — nwy 
the  court  of  last  resort  h*  the  state,  can,  by  no  pro- 
cess, be  removed  iqto  thig  court* 

The  judiciary  act  allows  the  party  who  thinks  him- 
self aggrieved  by  the  decision  of  any  inferior  court, 
five  years,  within  which  he  may  sue  out  his  writ  of 
em>r,  and  brssg  bis  cause  into  this  court  The  same 
rule  applies  to  judgments  and  decrees  of  a  state  court, 
in  cases  within  tbe  jurisdiction  of  this  court.  As  the 
constitutional  jurisdiction  of  the  courts  of  the  union 
cannot  be  affected  by  any  regulation  which  a  state 
may  make  of  its  own  judicial  system,  the  only  inqui- 
ry will  be,  whether  the  judiciary  act  has  been  so 
fiamed  as  to  embrace  this  case. 

The  words  of  die  act  are,  "  that  a  final  judgment 
or  decree  in  any  suit  in  the  highest  court  of  law  or 


3Q4  CASES  IN  THE  SUPREME  COURT 

1819.      equity  of  a  state  in  which  a  decision  could  be  had, 
^  ~  '    wherfe  is  drawn  in  question/'  &c. "  may  be  re-examin- 
ed and  reversed  or  affirmed  in  the  supreme  court  of 
the  United  States  upon  a  writ  of  error,  the  citation 
being  signed/'  &c    The  act  does  not  prescribe  the 
tribunal  to  which  the  writ  of  error  shall  be 'directed. 
It  must  be  directed  either  to  that  tribunal  which  can 
execute  it  5  to  that  in  which  the  record  and  judg- 
ment to  be  examined  are  deposited,  or  to  that  whose 
judgment  is  to  be  examined,  although  from  its  struc- 
ture it  may  have  been  rendered  incapable  of  perform- 
ing the  act  required  by  the  writ.     Since  the  law  re- 
quires a  thing  to  be  done,  and  gives  the  writ  of  error 
as  the  means  by  which  it  is  to  be  done,  without  pre** 
scribing  in  this  particular  the  manner  in  which  the 
writ  is  to  be  used,  it  appears  to  the  court  to  be  perfect- 
ly clear  that  the  writ  must  be  so  used  as  to  effect  the 
object     It  may  then  be  directed  to  either  court  in 
which  the  record  and  judgment  on  which  it  is  to  act 
may  be  found.    The  judgment  to  be  examined  must 
be  that  of  the  highest  court  of  the  state  having  cog- 
nizance of  the  case,  but  the  record  of  that  judgment 
may  be  brought  from  any  court  in  which  it  may  be 
legally  deposited,  and  in  which  it  may  be  found  hy 
the  writ. 

In  this  case,  the  writ  was  directed  to  the  court  of 
errors,  which,  having  parted  with  the  record,  could 
not  execute  it  It  was  then  presented  to  the  supreme 
court ;  but,  being  directed  to  the  court  of  errors,  could 
not  regularly  Be  executed  by  that  court.  In  this 
state  of  things  the  parties  consenifidjto  waive  all  ob- 
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jections  to  the  direction  of  the  writ,  and  to  consider  1818. 
the  record  as  properly  brought  up,  if,  in  the  opinion 
of  this  court,  it  could  be  now  properly  brought  up  on 
a  writ  of  error  directed  to  the  supreme  court  of  New- 
York.  The  court  being  of  opinion  that  this  may  be 
done,  the  case  stands  as  if  the  writ  of  errot  had  been 
properly  directed. 

The  original  suit  was  brought  by  the  defendant  in 
error  against  the  plaintiffs  in  error  for  an  alleged  tres- 
pass for  taking  and  carrying  away,  and  converting  to 
their  own  use,  the  ship  American  Eagle,  and  her 
appurtenances,  and  certain  ballast  and  articles  of  pro- 
vfeions,  fee.  the  property  of  the  defendant  in  error. 
This  is  the  substance  of  the  declaration,  although 
there  are  some  differences  in  alleging  the  tort  in  the 
Afferent  counts.  The  original  defendants  pleaded, 
ki  the  first  place,  the  general  issue,  not  guilty,  to  the 
whole  declaration ;  and  then  two  specktl  pleas.  The 
irst  special  plea,  in  substance,  alleges,  that  the  said 
ship  was  attempted  to  be  fitted  out  and  armed,  and 
that  the  ballast  and  provisions  were  procured  for  the 
equipment  of  the  said  ship,  and  were  put  onboard  tf 
ttosakl  d&p  as  a  part  of  her  said  equipment,  with  in- 
tent that  the  said  ship  should  he  employed  in  the  ser- 
rice  of  a  foreign  state,  to  wit,of  that  partof  the  island  of 
9k  Domingo  which  teas  then  under  the  government 
cfPetton,  to  commit  hostilities  upon  the  subjects  of 
another  foreign  state,  with  which  die  United  States 
were  then  at  peace,  towit,  of  that  part  of  the  island  of 
Sl  Dommgotckich  was  then  ttndtr  tike  government 
ef  €kri$tophe,  contrary  to  die  form  of  the  statute  in 
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1818*      such  case  made  and  provided ;  and  tfiat  the  origtod 
defendants,  by  virtue  of  the  power  and  authority  and 
in  pucsaance  of  the  instructions  and  directions  of  die 
president  of  the  United  Stales,  seised  the  said  ship,  * 
&c.  as  forfeited  to  the  use  of  the  United  States,  ac- 
cording to  the  statute  aforesaid,  &c    The  second 
special  plea  is  like  the  first,  except  that  it  does  net 
state  that  the  sbipN  was  seised  as  forfeited,  but  al- 
leges that  the  ship  was  taken  possession  of,  and  de- 
tained, under  the  instructions  of  the  president  of  the 
United  States,  in  order  to  the  execution  of  the  proU* 
httuMtaad  penalties  of  the  act  in  such  case  made  aad 
provided,  and  except  that  it  omits  the  attegatioas 
under  the  videlicets  in  the  first,  plea,  specifying  die 
foreign  state  by  or  against  whom  the  said  ship  w* 
to  be  employed.    To  these  pleas  t^ere  is  a  general 
demurrer,  and  joinder  in  demurrer,  upon  which  the 
state  court  gave  judgment  in  favour  of  the  original 
plaintiff.     Upon  the  trial  of  the  general  issue,  ahifi 
of  exceptions  was  taken  to  the  opinion  of  the  cost 
By  that  bill  of  exceptions,  among  other  things,  it  ap- 
pears, that  the  original  plaintiff  at  the  trial,  gave  in 
evidence,  that  at  th#  time  of  the  seizure  the  ship  w* 
in  his  actual  full  and  peaceable  possession;  that  the 
ship^  upon  the  seizure,  had  been  duly  libelled  forth* 
alleged  offence  in  the  district  court  of  N<?w-¥prk; 
that. the  original  plaintiff  appeared  and  duly  claimed 
the  said  skip;  and  upon  the  trial  she  was  duly  ac- 
quitted, and  ordered  to  be  restored  to  the  original 
plaintiff  by  the  district  court;  and  thatax^rt^ate 
of  reasonable  cause  fcr  the  seixure  of  the  said  ship 
had  been  denied.    The  plaintiff  then  gave  in  evi- 
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dence,  that  the  value  of  the  ship  at  the  time  of  her  mo. 
seizure  was  100,000  doHars ;  and  that  the  said 
Schenck  seized  and  took  possession  of  the  said  ship 
by  the  written  directions  of  the  said  Gelston ;  but  no 
other  proof  was  offered  by  the  plaintiff,  at  that  time, 
of  any  right  or  title  in  the  said  plaintiff  to  the  said 
•  ship ;  and  here  the  original  plaintiff  rested  his  cause. 
The  original  defendants  then  insisted  before  the 
court,  that  the  said  several  matters,  so  produced  and 
given  in  evidence  on  the  part  of  the  original  plaintiff, 
were  not  sufficient  to  entitle  him  to  a  verdict,  and 
prayed  the  court  so  to  pronounce,  and  to  nonsuit  die 
plaintiff.  But  the  court  refused  the  application,  and 
declared,  that  the  said  several  mailers  so  produced 
and  given  in  evidence  were  sufficient  to  entitle  the 
pHtt&T  to  a  verdict,  and  that  he  ought  not  to  be  non- 
suited. To  which  opinion  the  original  defendants 
then  excepted :  and  the  Original  plaintiff  then  gave  in 
evidence  that  he  purchased  the  said  ship  of  James 
Gillespie,  who  had  purchased'  her  of  John  R.  Living- 
strm  and  Isaac  Clason,  the  owners  thereof,  and 
that  in  pursuance  of  such  purchase,  the  said  G3- 
Itatyfe  had  delivered  full  and  complete  possession  of 
the  sdft)  ship,  &c.  to  the  origmal^plaintiff,  before  the 
taking  {hereof  by  the  original  defendants. 

The  original  defendants  (having  given  previous 
notice  of  the  special  matter  of  defebce  to  be  given  in 
evidence  on  the  trial  under  the  general  issue,  according 
toibekws  of  New-York,)  offered  to  prove  and  gp*f 
ib  evidence,  by  way  of  defence  and  in  mitigation  of 
damages,  the  same  matter  of  forfeiture  alleged  in 
their  first  special  plea,  with  the  additional  fact  that 


1 


306  Cases  in  the  supreme  court 

m&      the  said  Gelston  was  collector,  and  the  said  Scheogk 
K*gXu!iia  was  surveyor  of  the  custom*  of  the  district  of  Ncw- 
*•        York,  and  as  such,  and  not  otherwise,  made*  the  sei- 
zure of  the  ship,  &c.    And  the  original  defepdstfs 
did,  thereupon,  insist  that  the  said  several  matters,  so 
offered  to  he  proved  and  given  in  evidence,  ought  to 
be  admitted  in  justification  of  the  trespass  charged, 
against  the  defendants,  or  in  mitigation  of  the  damages 
claimed  by  the  plaintiff*  and  prayed  the  court  sq  to 
admit  it    But  the  counsel  for  the  plaintiff,  admfttiig 
that  the  defendants  had  got  been  influenced  ty  any 
malicious  mqtive  in  ma|ung  th^said  seizure,  and  that 
th^y  had  not  acted  with  **y  view  ok  design  of  epprcp' 
iag  or  injuring  the  pfcpftiifij,  the  court  overruled  tb? 
whote  Qf  the  said  evidence  w  offered  to  be  proved  bj 
the  original  defendant^  and  did  declare  it  to  be  hud* 
missible  in  justification  of  the  trespass  charged  ag?£N& 
the  defendants ;  and  after  tip  admission  so  made  by 
the  original  plaintiff's  counsel,  that  the  said  eri- 
dence  ought  not  to  be  received  in  mitigation  or 
diminution  of  the  said  damages,  as  the  said  adgpiwr 
sion  precluded  the  plaintiff  from  clakniog  a»y  4fc 
mages,  by  way  of  punishment  or  smart  money,  and 
that  after  such  admission  the  jdaintiff  could  qgly  re- 
cover the  damages  actually  sustained,  and  with  that 
direction  left  the  cause  to  the  jury. 

From  this  summary  of  the  pleadings,  and  of  the 
facts  in  controversy  at  the  trial,  it  is  aigwpeatliMit 
this  court  has  appellate  jurisdiction  of  this  cause*  only 
so  far  as  is  drawn  in  question  the  validity  of  an  au- 
thority exercised  under  the  United  States,  and  the 
decision  is  against  the  validity  thereof,  and  so  fer  as 
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is  drawn  in  question  the  construction  of  some  clause  iat& 
in  a  statute  of  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  exemption  special* 
ly  set  up  or  claimed  by  the  original  defendants,  for  to 
such  questions,  (so  far  as  respects  this  case,)  the  25th 
section  of  the  judiciary  act  has  expressly  restricted  our 
examination.  Whether  such  a  restriction  be  not  in- 
consistent with  sound  public  policy,  and  does  not  ma* 
tonally  impair  die  rights  of  other  parties  as  well  as 
of  the  United  States,  is  an  inquiry  deserving  of  the 
most  serious  attention  of  the  legislature.  We  have 
nothing  to  da  but  to  expound  the  law  as  we  find  it; 
the  defects  of  die  system  must  be  remedied  by  ano- 
ther department  of  the  government. 

The  cause  will  be  first  considered  in  reference  to 
dm  hill  of  exceptions.  In  respect  to  the  proof  of  the 
original  plaintiff's  cause  of  action,  and  the  opinion 
ef  the  court  that  such  proof  was  sufficient  to  entitle 
him  to  a  verdict,  no  error  has  been  shown  upon  the 
argument;  and  certainly  none  is  perceived  by  this 
court  If,  however,  there  were  any  error  in  that  opi- 
nion, we  could  not  re-examine  it,  for  it  is  not  within 
th*  purview  of  the  statute.  It  does  not  draw  in  ques- 
"  don  any  authority  exercised  under  the  United  States, 
nor  the  construction  of  any  statute  of  the  United 

In  respeet  to  the  rejection  of  the  evidence  offered 
lap  die  original  defendants  to  prove  the  forfeiture,  and 
igkt  of  seinure,  there  can  be  no  doubt  that  this 
has  appellate  jurisdiction,  if  by  law  that  evi- 
might  to  hare  been  admitted  in  justification  of 
trespass  charged  on  the  original  defendants ;  for 
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isle.  it  involves  the  construction  of  a  statute  of,  and  an  au- 
thority derived  From,  and  exercised  under,  the  United 
States. 

In  order  to  -establish  the  admissibility  of  the  evi- 
dence offered  by  the  defendants,  it  is  necessary  for 
them  to  sustain  the  affirmative  of  the  following  pro- 
positions* 1.  That  a  forfeiture  had  been  actually 
incurred  under  the  statute  of  1794,  ?h.  5<K— & 
That  it  was  competent  for  a  state  court  of  common 
law  to  entertain  and  decide  the  question  of  forfeit- 
ures. 3.  That  the  sentence  of  acquittal  in  the  dis- 
trict court  was  not  conclusive  upon  the  question  of 
forfeiture ;  and,  4 '  That  the  defendants,  as  officers  of 
the  customs,  had  a  right  to  make  the  seizure. 

Upon  the  last  point,  there  does  not  seem  to  be 

At  common  *  *■  ' 

Mm^athlt  mnch  room  f°r  doubt.    At  common  law,  any  pern* 
nifeT^'to  ma7>  at  hk  P^fy  8e*ze  f°r  a  forfeiture  to  the  govern* 
a^  gown-  roent.  3^  if  the  government  adopt  his  seizure,  awl 
the  property  is  condemned,  he  will  be  completely  jw- 
•         tified ;  and  it  is  not  necessary  to  sustain  the 
or  justify  the  condemnation,  that  the  party 
shall  be  entitled  to  any  part  of  the  forfeiture-    (Ikk 
on  the  Customs.    Harg.  Tracts ,  227.     Roe  v.  Srt, 
Hwrdr.  R.  185.    Maiden  v.  Bartlett,  Park.  R.  H&; 
though  Home  v.  Boozey,  2  Sir.  982L  seems  coatffc) 
And  if  the  party  be  entitled  to  any  part  of  the  for- 
feiture, (as  the  informer  under  the  statute  el  1W*> 
ch.  6(X  is  by  the  express  provision  of  the  law,}  Am 
can  be  no  doubt  that  he  is  entitled  in  that  charac- 
ter to  seize*    (Roberts  v.  Wkherhead,  12  Modi  (XL) 
In  the  absence  of  all  positive  authority,  it  might 
be  proper  to  resort   to  these  principles,  in  aid  of 
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tie  manifest  purposes  of  the  law.    But  there  qre  ex-      l&is. 
press  statuteable  provisions,  which  directly  apply  to 
the  present  case.    The  act  of  the  2d  of  March,  1799, 
ch.  128.  s.  70.  makes  it  the  duty  of  the  several  offi- 
cers of  the  customs,  to  make  seizure  of  all  ves-  Br*** a* 
sels  and  goods  liable  to  seizure  by  virtue  of  any  act  ^nuewb^y 
of  the  United  States  respecting  the  revenue;  stud  j^J^g^ 
assuming  the  statute  of  1794,  ch.  50*  not  to  be  are ve~  ^.beeilvio" 
nueiaw  within  the  meaning  of  thisclause,  still  the  case 
fidls  within  the  broader  language  of  the  act  of  the 
lBth  of  February  1798,  ch.  8.  s.  27.  which  authori- 
ses the  officers  of  the  revenue  to  make  seizure  of  any 
ship  or  goods,  where  any  breach  of  the  laws  of  the 
United  States  has  been  committed*    Upon  the  gene* 
nd  {Manciple  then,  which  has  been  above  stated,  and 
upotvthe  express  enactment  of  the  statute,  the  de- 
fendants, supposing  there  to  have  been  an  actual  for- 
feiture, might  justify  themselves  in  the  seizure.  There    A  forfeiture 
k  this  strong  additional  reason  in  support  of  the  pe~  r^T'tbemo- 
sHion,  that  the  forfeiture  must  be  deemed  to  attach  S££  u*coi£ 
aMhe  moment  of  the  commission  of  the  offence,  and,  J££*i^  ifc 

i         /•  i  \  itantly  devest- 

consequently,  from  that  moment,  the  title  of  the  ^  . 


'would  be  completely  devested,  so  that  he 
cmkl  maintain  no  action  for  the  subsequent  seizure. 
This  is  the  doctrine  of  the  English  courts,  and  it  has      -' 
heaniecognised  and  enforced  in  this  court,  upon  very 
solemn  aignnent.    (U.  S.  v.  1960  Bags  of  Coffee*    ^  UBitel 
*0»k*,398.    TheMars,8Cr«idl,417.  Roberts  BSTiSK 
r.  Wthtthead,  12  Mad.  92.  SdUc.  223.    Wilkins  v.  SSS^rf* 
Ihvpud,  5  T.R.  112.)  t^Sff 

ht  the  nest  place,  can  a  state  court  of  common  state*.  "Their 


law.  entertain  and  decide  the  question  of  forfeiture  ^S^tk* 

or  acquittal  la 
conctofat 


^ 
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1918.      m  this  case.    This  is  a  question  of  fast  practical 
importance ;  but  in  our  judgment,  of  no  intrinsic  le- 
gal difficulty.     By  the   constitution,  the  judicial 
power  of  the  United  States  extends  to  att  eases  of 
law  and  equity  arising  under  the  constitution,  laws, 
and  treaties  of  the  United  States,  and  to  all  cases  of 
admiralty  ami  maritime  jurisdiction j    and  by  the 
judiciary  act  of  1789,  ch.  2a  s.  9.  the  district  cowls 
are  invested  with  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction^ 
and  of  ait  seizures  on  land  and  water,  and  of  aB 
suite  for  penalties  and  forfeitures  incurred  under  die 
laws  of  the  United  States.    This  is  a  sei&ure  for  a 
forfeiture  under  the  laws  of  the  United  States,  and, 
consequently,  the  right  to  decide  upon  the  same>  bj 
the  very  terms  of  the  statute,  exclusively  belongs  to 
the  proper  court  of  the  United  States ;  and  it  de- 
pends upon  its  final  decree,  proceeding  in  rem,  whe- 
ther the  seizure  is  to  be  adjudged  rightful  or  tortious. 
If  a  sentence  of  condemnation  be  pronounced,  His 
conclusive,  that  a  forfeiture  is  incurred ;  if  a  sentence 
of  acquittal,  it  is  equally  conclusive  against  the  for* 
feiture ;  and  in  either  case,  the  question  e&nnot  fet 
litigated  in  another  forum.    This  was  the  dbctrine 
asserted  by  this  court,  in  the  case  of  Slocum  v.  May- 
berry,  (2  Wheat  ILL)  after  very  deliberate  conside- 
ration, and  to  that  doctrine  we  unanimously  adhere. 
The  reasonableness  of  this  doctrine  results  from 
the  very  nature  of  proceedings  in  rem.     AM  persons 
having  an  interest  in  the  subject  matter,  whether  as 
seizing  officers,  or  informers,  or  claimants,  are  parties 
or  may  be  parties  to  such  suits,  so  far  as  their  interest 
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j 

j  extends.    The  decree  of  the  court  acts  upon  the      181$. 

(  thing  in- controversy,  and  settles  the  title  of  the  pro* 

petty  itself,  the  right  of  seizure,  and  the  question  of 
forfeiture.    If  its  decree  were  not  binding  upon  all 
the  World  upon  the  pohits  which  it  professes  to  de- 
cide, the  consequences  would  be  most  mischievous 
to  the  public.    In  case  of  condemnation,  no  good 
title  to  the  property  could  be  conveyed,  and  no  justi- 
fication of  the  seizure  could  be  asserted  under  its 
protection.    In  ease  of  acquittal,  a  new  seizure  might 
be  made  by  any  other  persons  toties  quoties  for  the 
same  offence,  and  the  claimant  be  loaded  with  ruin- 
ous costs  and  expenses.    This  reasoning  applies  to 
die  decree  of  a  court  having  .competent  jurisdiction 
of  the  cause,  although  it  may  not  be  exclusive.    But 
it  applies  with  greater  force  to  a  court  of  exclusive 
jurisdiction;  since  an  attempt  to  re-examine  its  de- 
cree, or  deny  its  conclusiveness,  is  a  manifest  violation 
of  its  exclusive  authority.    It  is  doing  that  indi- 
rectly, which  the  law  itself  prohibits  to  be  done  di- 
rectly.   It  is,  ih  effect,  impeaching  collaterally,  a  sen- 
tence which  the  law  has  pronounced  to  be  valid  until 
vacated  or  reversed  on  appeal  by  a  superior  tribunal. 
The  argument  against  this  doctrine,  which  has  Ante**!** 
|        been  Ufged  at  the  bar,  is,  that  an  action  of  trespass  gj»*   .  * 
t       wffl,  in  case  of  a  sei&ure,  lie  in  a  state  court  of  com-  SSwS^u^ 
men  law,  and  therefore  the  defendant  must  have  a  5&E  '*  £J 
right  to  protect  himself  by  pleading  the  fact  of  for-  ™*w£& 
fetture  in  his  defence.    But  at  what  time  and  under  Sk*  m 
what  circumstances  will  an  action  of  trespass  lie  ?  If 
action  be  commenced  while  the  proceedings  in 
for  the  supposed  forfeiture  are  pending  in  the 
Vol*  III.  41 
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1818.       proper  court  of  the  United  States,  it  is  commenced  too 

soon ;  for  until  a  final  decree,  it  cannot  foe  ascertained  . 
whether  it  be  a  trespass  or  not,  since  that,  decree  can 
alone  decide  whether  the  taking  be  rightful  or  tor* 
tious.  The  pendency  of  thd"  suit  in  rem  would  be  a 
good  plea  in  abatement,  or  a  temporary  bar  of  the 
action,  for  it  would  establish  that  no  good  cause  of 
if  the  action  action  then  existed.     If  the  action  be  commenced  af- 

bc  brought  of- 
fer■  »  coBdem-  ter  a  decree  of  condemnation,  or  after  an  acquittal. 

nation!  or  ac-  *  *>  ' 

wJuScate^o*  ^d  there  be  a  certificate  of  reasonable  cause  of  sei- 
clt^ofwi*-  zure,  then  in  the  former  case  by  the  general  law, 
ST*  truncate  and  in  the  latter  case  by  the  special  enactment  of  the 
3LW61*  statute  of  the  25th  of  April,  1810,  ch.  64.  s.  1.  thetie- 
cree  and  certificate  are  each  good  bans  to  the  action* 
But  if  upon  But  if  there  be  a  decree  of  acquittal  and  a  denial  of 

the    acquittal,  » 

JX!^calcthe  such  certificate,  then  the  seizure  is  established  con- 
dor S£  clusively  to  be  tortious,  and  the  party  is  entitled  to 
tortious;10 and  his  full  damages  for  the  injury. 
fefture  cannot      The  cases  also  of  Wilkins  v.  Despard,  (5.  T.  R 

be  pleaded  in   ^  .,  ^  v  ,«.  ,.,.  .  .  •       V  ^  „ 

bar.wwtobe  U2.)  and  Roberts  v.  Witherhead  (12  Mod.  92.  SdBc. 

again     drawn  '  v 

tLSc°ourt  323.)  have  been  relied  on  to  show  that  a  court  of 
common  law  many  entertain  the  question  of  for- 
feiture,  notwithstanding  the  exclusive  jurisdiction  of 
the  exchequer  in  rem.    But  these  cases  do  not  sus- 
tain the  argument.    They  were  both  founded  on  the 
act  of  navigation,  12  Car.  2.  ch.  18.  s.  1.  which 
among  other  things,  enacts  that  one  third  of  the  for* 
feiture  shall  go  to  him  "  who  shall  seize,  inform,  or 
sue  for  the  same  in  any  court  of  record  J7     So  that  h 
is  apparent  that  in  respect  to  forfeitures  under  this 
statute,  the  exchequer  had  not  an  exclusive  jurisdic- 
tion, but  that  the  other  courts  of  common  law  had 
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at  least  a  concurrent  jurisdiction.    And  if  these  cases      isife 
did  not  admit  of  this  obvious  distinction,  certainly     Golstoa 
ttey  could  not  be  admitted  to  govern  this  court  in        v. 
ascertaining  a  jurisdiction  vested  by  the  constitution        °y  ' 
and  laws  of  the  United  States  exclusively  in  their 
own  courts* 

It  is,  therefore,  clearly  our  opinion,  that  a  state 
court  has  no  legal  authority  to  entertain  the  question 
of  forfeiture  in  tips  case ;  and  that  it  exclusively  belong* 
ed  to  the  cognizance  of  the  proper  court  of  the  United 
States*  Indeed  no  principle  of  general  law  seems  better  ofTabc(*^™ 
settled,  than  that  the  decision  of  a  court  of  a  peculiar  gjjjjj^  *> 
and  exclusive  jurisdiction  must  be  completely  binding  ^SSy  id 
upon  the  judgment  of  every  other  court,  in  which  thq  the  jud^" 

•  .  .  ,  „        .  of  every  other 

same  subject  matter  comes  incidentally  in  contro-  court   where 

_*     ,  .  the  same  Mib- 

versy.     It  is  familiarly  known  in  its  application  to  j*ct   matter 

^  •'  r*  comes  Itioiden- 

the  sentences  of  ecclesiastical  courts,  in  the  probate  of  ^}n  contr°- 
wills  rand  granting  of  administrations  of  personal 
estate ;  to  the  sentences  of  prize  courts  in  all  matters 
of  prize  jurisdiction ;  and  to  the  sentences  of  courts  ' 
of  admiralty  and  other  courts  acting  in  rem,  either  to 
enforce  forfeitures  or  to  decide  civil  rights. 

In  the  preceding  discussion,  we  have  been  unavoida- 
bly Jed  to  consider  and  affirm  the  conclusiveness  of 
the  sentence  of  a  court  of  competent  jurisdiction  pro- 
ceeding in  rem  as  to  the  question  of  forfeiture ;  and  a 
^JintioH  to  affirm  ft  in  a  case  where  there  is  an  exclusive 
J§urisdktion.     In  cases  of  condemnation  the  authori- 
ties are  so  distinct  and  pointed,  that  it  would,  after  the 
Vc*y  learned  discussions   in  the  state  courts,  be  a 
w*ste  of  time. to  examine  them  at  large.     Nothing 
c**»  be  better  settled,  than  that  a  sentence  of  condemna- 
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ibis.      tion  is,  in  an  action  of  trespass  for  the  property  seised, 
conclusive  evidence  against  the  title  of  the  plaintiff. 
(See  Harg.  Tracts,  467.  and  cases  there  cited    Tho- 
mas v.  Withers,  cited  by  Mr.  Justice  Buller,  in  Wilkins 
v.  Despard,  5  T.  R.  112. 117.    Scott  v.  Shearmaa,2 
W.  BL  977.    Henshaw  v.  Pleasance,  2  W.  Black 
1174.    Geyer  v.  Aquilar,  7  71  R.  681.  and  case 
cited  by  Lord  Kenyon,  Id.  696.    Meadows  v.  Dutch- 
ess of  Kingston,  Jmbler's  Rep.  756.    2  Evans*  JPo- 
thier  on  Obligations,  346  to  367.) 
jtoj***      A  distinction,  however,  has  been  taken  and  at- 
2U££  bJrf  tempted  to  be  sustained  at  the  bar,  between  the  effect 
^qStteL00  °f  a  sentence  of  condemnation  and  of  a  sentence  of 
acquittal.     It  is  admitted  that  the  former  is  conclu- 
sive ;  but  it  is  said  that  it  is  otherwise  as  to  the  latter, 
for  it  ascertains  no  fact.    It  is  certainly  incumbent 
On  the  party  who  asserts  such  a  distinction  to  prove 
its  existence  by  direct  authorities,  or  inductions  from 
known  and  admitted  principles.    In  the  Duchess  of 
Kingston's  case,  (11  State  7Wofr,261.    Running' 
tan  Eject.  364.     Hale.  Hist.  Com.  Law  by  R**' 
nington,  note,  p.  39,  &c.)    Lord  Chief  Justice  De 
Grey  declares  that  the  rule  of  evidence  must  be,  as 
it  is  often  declared  to  be,  reciprocal ;  and  that  in  all 
cases  in  which  the  sentences  favourable  to  the  party 
are  to  be  admitted  as  conclusive  evidence  for  him,  the 
Sentences,  if  unfavourable,  are,  in  like  manner,  conclu- 
sive evidence  against  him.    This  is  the  language  of 
very  high  authority,  since  it  is  the  united  opinion  of 
all  the  judges  of  England ;  and  though  delivered  in 
terms  applicable  strictly  to  a  criminal  suit,  must  be 
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!  deemed  equally  to  apply  to  civil  suits  and  sentences*      ibis; 

|  And  upon  principle,  where  is  there  to  be  found  a  sub*   ^^^ 

stantial  difference  between  a  sentence  of  condemns        r. 
,  turn  and  of  acquittal  in  rem?  If  the  former  ascer*        oyt 

tains  and  fixes  the  forfeiture,  and,  therefore,  is  con* 
elusive,  the  latter  no  less  ascertains  that  there  is  no 
forfeiture,  and,  therefore,  restores  the  property  to  the 
claimant  It  cannot  be  pretended  that  a  new  seizure 
might,  after  an  acquittal,  be  made  for  the  same  sup* 
posed  offence ;  or  if  made,  that  the  former  sentence 
would  not,  as  evidence,  be  conclusive,  and,  as  a  bar, 
be  peremptory  against  the  second  suit  in  rem.  And 
if  conclusive  either  way,  it  must  be  because  the  ac«- 
qtrittal  ascertains  the  fact  that  there  was  no  forfeiture. 
And  if  the  fact  be  found,  it  is  strange  that  it  cannot 
be  evidence  for  the  party  if  found  one  way,  and  y6t 
can  be  evidence  against  him,  if  found  another  way. 
If  such  were  the  rule,  it  would  be  a  perfect  anomaly 
[  in  the  law,  and  utterly  subversive  of  the  first  princi* 

!  pies  of  reciprocal  justice.    The  only  authority  rehed 

I  on  for  this  purpose  is  a  dictum  in  Butler's iJNin  Priu^ 

|  (245.)  where  it  is  said  that  though  a  conviction  in  a 

\  court  of  criminal  jurisdiction  be  conclusive  evidence 

of  the  fact,  if  it  afterwards  come  collaterally  in  con* 
troversy  in  a  court  of  civil  jurisdiction ;  yet  an  acquit- 
tal in  such  court  is  no  proof  of  the  reverse,  for  an  ao 
quittal  ascertains  no  fact  as  a  conviction  does.  The 
case  relied  on  to  support  this  dictum,  (S  Mod.  164.) 
captains  nothing  which  lends  any  countenance  to  it. 
{Peates  Evid.  3d  ed.  p.  47,  48.)  But  assuming  k 
to  be  good  law  in  respect  to  criminal  suits,  it  htt 
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l*l&.      nothing  to  do  with  proceedings  in  rem.    Where  pro- 
perty is  seized  and  libelled  as  forfeited  to  the  govern* 
ment,  the  sole  object  of  the  suit  is  to  ascertain  whether 
the  seizure  be  rightful,  and  the  forfeiture  incurred  at 
not.    The  degree  of  the  court,  in  such  case,  acts  upon 
the  thing  itself,  and  binds  the  interests  of  all  the  world, 
whether  any  party  actually  appears  or  not.    If  it  is 
condemned,  the  title  of  the  property  is  completely 
changed,  and  the  new  tide  acquired  by  the  forfeiture 
travels  with  the  thing,  in  all  its  future" progress.    If, 
on  the  other  hand,  it  i§  acquitted,  the  taint  of  for- 
feiture is  completely  removed,  and  cannot  be  re-an- 
nexed to  it    The  original  owner  stands  upon  his 
title  discharged  of  any  latent  claims,  with  which  the 
supposed  forfeiture  may  have  previously  infected  it 
A  sentence  of  acquittal  in  rem  does,  therefore,  ascer- 
tain a  fact,  as  much  as  a  sentence  of  condemnation; 
it  ascertains  and  fixes  the  fact  that  the  property  is 
not  liable  to  the  asserted  claim  of  forfeiture.    It 
should  therefore  be  conclusive  upon  all  the  world  of 
the  non-existence  of  the  title  of  forfeiture,  for  the 
same  reason  that  a  sentence  of  condemnation  is  con- 
clusive of  the  existence  of  the  title  of  forfeiture.    It 
would  be  strange  indeed,  if,  when  the  forfeiture  ex 
directo  could  not  be  enforced  against  the  thing,  but 
by  an  acquittal  was  completely  purged  away,  that 
indirectly  the  forfeiture  might  be  enforced  through 
the  seizing  officer ;  and  that  he  should  be  at  liberty 
to  assert  a  title  for  the  government,  which  is  judi- 
cially   abandoned   by,  or   conclusively  established 
against,  the  government  itself. 
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One  argument  farther  has  been  urged  at  the  bar       iai8. 
oft  this  point,  which  deserves  notice.    It  is,  that  the 
sentence  of  acquittal  ought  not  to  be  conclusive  upon 
the  original  defendants,  because  they  were  not  par- 
ties to  that  suit.     This  argument  addresses  itself 
equally  to  a  sentence  of  condemnation ;  and  yet  in 
such  case  the  sentence  would  have  been  conclusive 
evidence  in  favour  of  the  defendants.    The  reason, 
however,  of  this  rule  is  to  be  found  in  the  nature  of 
proceedings  in  rem.    To  such  proceedings  all  per- 
sons having  an  interest  or  title  in  the  subject  matter 
are,  as  we  have  already  stated,  in  law,  deemed  parties ; 
and  the  decree  of  the  court  is  conclusive  upon  all  in- 
terests and  titles  in  controversy  before  it    The  title 
of  forfeiture  is  necessarily  in  controversy  in  a  suit  to 
establish  that  forfeiture;  and  therefore  all  persons 
having  a  right  or  interest  in  establishing  it  (as  the 
seizing  officer  has)  are,  in  legal  contemplation,  par- 
ties to  the  suit     It  is  a  great  mistake  to  consider  the 
seizing  officer  as  a  mere  stranger  to  the  suit     He 
virtually  identifies  himself  with  the  government  itself, 
whose  agent  he  is,  from  the  moment  of  the  seizure 
up  to  the  termination  of  the  suit    His  own  will  is 
bound  up  in  the  acts  of  the  government  in  reference 
tt>  the  suit.    For  some  purposes,  as  for  instance  to 
procure  a  decree  of  distribution  after  condemnation 
where  he  is  entitled  to  share  in  the  forfeiture,  or  to 
obtain  a  certificate  of  reasonable  cause  of  seizure  after 
an  acquittal,  he  may  make  himself  adirect  party  to  the 
suit,  and  in  all  other  cases  he  is  deemed  to  be  present 
and  represented  by  the  government  itself.    By  the 
very  act  of  seizure  he  agrees  to  become  a  party  to 


Hoyt, 
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mm.      the  suit  under  the  government ;  for  in  no  other  man- 
ner can  he  show  an  authority  to  make  the  seizure,  or 

rll*  to  enf°rce  ^e  forfeiture.  If  the  government  refuse 
to  adopt  his  acts  or  waive  the  forfeiture,  there  is  aft 
tod  to  his  claim ;  he  cannot  proceed  to  enforce  that 
Which  the  gdvernment  repudiates.  In  legal  propriety, 
therefore,  fcg  cannot  be  deemed  a  stranger  to  the  de- 
cree in  rem;, he  is  at  all  events  a  privy,  rfnd  as  such 
must  be  bound  by  a  sentence  which  ascertains  the 
seizure  to  be  tortious.  But  if  he  were  a  mate  stran- 
ger, he  would  still  be  bound  by  such  sentence,  be- 
cause the  decree  of  a  court  of  competent  jurisdiction 
in  rem  is,  as  to  the  points  directly  in  judgment,  con- 
clusive upon  the  whole  world. 

Upon  principle,  therefore,  we  are  of  opinion  that  the 
sentence  of  acquittal  in  this  case,  with  a  denial  of 
a  certificate  of  reasonable  cause  of  seizure,  was  con- 
clusive evidence  that  no  forfeiture  was  incurred,  and 
that  the  seizure  was  tortious ;  and  that  these  ques- 
tions cannot  again  be  litigated  in  any  other  forum. 
And  if  the  point  had  never  been  decided,  we  should 
from  its  reasonableness  and  known  analogy  to  other 
proceedings,  have  had  entire  confidence  in  the 
Correctness  of  the  doctrine.  But  there  are  autho- 
rities directly  in  point,  which  have  never  been 
overruled,  nor  as  far  as  we  know  ever  been 
brought  judicially  into  doubt  Above  a  century 
ago  it  was  decided  by  Mr.  Baron  Price,  (12  Fin. 
Arid.  A.  B,  22  p.  95.)  that  an  acquittal  in  the 
exchequer  was  conclusive  evidence  of  the  illegali- 
ty of  the  seizure,  and  he  refused  in  that  case  (which 
was  trover  for  the  goods  seized)  to  let  the  parties  in 
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to  contest  the  fact  over  again.    This  case*  was  cited      1018. 
as  undoubted  law  by  Mr.  Justice  Blackstone,  in  his    KfTf^/ 

J   ,  '  Gels  ton 

elaborate  opinion,  in  Scott  v.  Shearman,  (2  W.  Bh        v. 
*  977. ;)  and  the  doctrine  was  fully  recognized  by  the         **  " 
court,  and  particularly  by  Lord  Kenyon,  in  Cooke  v. 
Sholl,  (5  T.  R.  265.)  although  that  cause  finally 
-went  off  upon  another  point.     In  all  the  cases  which 
have  been  decided  on  this  subject,  no  distinction  has 
ever  been  taken  between  a  condemnation  and  an  ac- 
quittal in  rem,  and  the  manner  in  which  these  cases 
have  been  cited  by  the  court,  obviously  show  that  no 
such  distinction  was  ever  in  their  contemplation.     If 
to  these  decisions  we  add  the  pointed  language  of 
Lord  Chief  Justice  De  Grey,  (in  the  Dutchess  of 
Kingston's  case,  11  State  Trials,  218,  &c.)  "that  the 
rule  of  evidence  must  be,  as  it  is  often  declared  to 
be,  reciprocal ;"  the  declaration  of  Lord  Kenyon,  (in 
Geyer  v.  Aguilar,  7   T.  R.  681.  696.)  that  "  where 
there  has  been  a  proceeding  in  the  exchequer,  and  a 
judgment  in  rem,  as  long  as  that  judgment  remains 
in  force  it  is  obligatory  upon  the  parties  who  have 
cftil  rights  depending  on  the  same  question  ;"  and  the 
general  rule  laid  down  by  Lord  Apsley,  (Meadows  v. 
Dutchess  of  Kingston,  Arab.  Rep.  756.)  that  where 
a  matter  comes  to  be  tried  in  u  a  collateral  way,  the 
decree  of  a  court  having  competent  jurisdiction  shall 
be  received  as  conclusive  evidence  of  the  matter," 
exdirecto  determined ;  there  seems  a  weight  of  autho- 
rity in  favour  of  the  doctrine,  which  it  is  very  difficult 
to  resist.    We  may  add,  that  in  a  recent  case,  which 
was  not  cited  at  the  argument,  (The  Beonet,  1  Dod- 
son's  Rep.  175.  180.)  where  a  ship  had  been  captur- 

\  Vol.HI.  « 
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181&      cd  as  prize,  as  being  engaged  in  an  illegal  voyage 
*^£^    and  acquitted'  by  the  sentence  of  a  vice-admiralty 
r.        court,  Sir  W.  Scott  held,  that  by  such  sentence  of  a 
^      competent  tribunal,  the  question  had  become  ties  air 
judicata,  and  might  be  opposed  with  success,  as  a  ba* 
to  any  inquiry  into  the  same  facts  upon  a  seconds  cap- 
ture during  the  same  voyage.    Yet  here  the  parties^ 
who  were  captors,  were  different ;  and  the  argument 
might  have  been  urged,  that  the  acqpittal  ascertained, 
no  fact    The  learned  judge,  however,  considered 
the  acquittal  conclusive  proof  against  the  illegality  oi 
the  voyage,  and  that  all  the  world  were  bound  by  the 
sentence  of  acquittal  in  rem.    And  the  same  doptriaa 
was  held  by  Mr*  Justice  Duller,  in  his  vesy  feanwi 
opinion  in  Le  Cans  v.  Eden,  (##*#.  Rep.  594  filfy 
61  %y 


a  Iti  a  recent  case,  in  the  was  not  a  party  to  the  pro- 
court  of  exchequer  In  Bug*  ceeding  id  the  admiralty  court, 
land}  it  baa  been  determined,  other  than  by  the  king's  peo- 
that  a  judicial,  sale  of  a  vessel  curator-general    claiming  the 
found  at  sea  and  brought  into  vessel  as  a  droit  of  cwfiwcalty;. 
port  as  derelict,  under  an  or-  and   although  no  decision  of 
der  of  the  instance  court  of  droit   or  no   droit    was  pro- 
admiralty)  on  the  part  of  the  nounced,  and   the    sale  took 
salvors  and  claimant,  (without  place  pendente  /tie  under  an  in* 
fraud  and  collusion,)  is  araila*  terlocutory  order.  It  was  hela\ 
We  against  the  crownV  right  of  that  the  crown   should  hat* 
seizure  for  a  previous  forfeit-  claimed    before     the    coast* 
ure  incurred  bj  the  ship  hav-  either  as  against  the  ship  in 
ing  been  guilty  of  a  forfeitable  the  first  instance ,    or  subse- 
offence  against  the   revenue  quently  against  the   proceeds 
htas  2    although   the   crown  of  the  sale,  which  were  paid 
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Tliis  view  of  the  case  would  be  conclusive  against  i8ifr 
ihe  admission  of  the  evidence  offered  by  the  original 
defendants  at  die  trial,  as  a  justification  of  the  as- 
serted trespass.  But  the  other  point  which  has  been 
stated,  and  which  involves  the  construction  of  die 
act  ttf  1794,  ch.  50.  s.  3.  is  not  less  decisive  against 
the  defendants.  That  act  inflicts  a  forfeiture  of  the 
ship,  fee,  in  cases  where  she  is  fitted  out  and  armed, 
or  attempted  or  procured  to  be  fitted  out  and  armed, 
with  the  intent  to  be  employed  "  in  the  service  of 
any  foreign  prince  or  state,  to  cruise  or  commit  hos- 
tilities upon  the  subjects,  citizens  or  property  of  ano- 
ther foreign  prince  or  state  with  whom  the  United 
States  are  at  peace."  The  evidence  offered  and  re- 
jected, was  to  prove  that  the  ship  was  attempted  to 
lie  fitted  out  and  armed,  and  was  fitted  out  and  armed, 
with  intent  that  she  should  be  employed  in  the  ser- 
vice of  that  part  of  the  Island  of  St  Domingo  which 
was  then  under  the  government  of  Petion,  to  cruise 
and  commit  hostilities  upon  the  subjects,  citizens,  and 
-property  of  that  part  of  the  Island  of  St.  Domingo 
which  was  then  under  the  government  of  Christophe. 

•into  the  registry  to  answer    the  facte  should  be  put  spe- 
uad^r   the   order   of   ciaDy  on  the  record,  so  that 


or  have  moved  a  prohi*  the  attorney-general  might  de- 

bttioo.    That  the  warrant  for  mar  to,  or  traverse  them.  The 

arresting  the  ship  by  the  ad-  Attorney-General  v.  Norstedt, 

miralty,  and  the  process  of  (claiming    the    ship    Triton,) 

citation,  was  notice  to  all  the  3  Price's  Exchequer  Rep.  97. 

world  of  (he  subsequent  pro-  See    Wynne's  History   of    Vie 


And  that  in  pleading    Ufe    of  Sir  Leoline  Jenkins, 
aiich  tale,  in  defence  to  an  in-    vol.  II,  p.  762. 
formation  in  the  exchequer, 
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1818.      No  evidence  was  offered  to  prove,  that  either  of  Aeae 

governments  was  recognised  by  the  government  of 

the  United  States,  or  of  France,  "  as  a  foreign  prince 

or  state ;"  and  if  the  court  was  bound  to  admit  the 

evidence,  as  it  stood,  without  this  additional  proof,  it 

must  have  been  upon  the  ground  that  it  was  bound  to 

take  judicial  notice  of  the  relations  of  the  country 

with  foreign  states,  and  to  decide  affirmatively,  that 

Petion  and  Christophe  were  foreign  princes  within 

l^^Sffrf  *e  Pun7ew  of  the  statute.    No  doctrine  is  bettor 

Skr^dgV0  established,  than  that  it  belongs  exclusively  togo- 

!^in*th'i£  vernments  to  recognise  new  states  in  the  revolutions 

world,  «nd  un-  which  may  occur  in  the  world :  and  until  such  i«- 

til  such  recog-  •  .  •  ,         i  i_ 

nition  by  our  cognition,  either  by  our  own  government,  or  the  ge^ 

Curernmont,  or         °  7  -J  o  ™  ° 

tfe^new^tate  vcrnment  to  which  the  new  state  belonged,  courts 
K^iXcJru  of  justice  are  bound  to  consider  the  ancient  state 
%£a  toTcS^  of  things  as  remaining   unaltered.     This  was  ex- 
dent  oider^r  pressly  held  by  this  court  in  the  case  of  Rose  * 
'fen££    ao"  Himely,  (4  Cranch,  241.)* and  to  that  decision  on 
this  point  we  adhere.    And  the  same  doctrine  is 
clearly  sustained  by  the  judgment  of  foreign  tribu- 
nals.   (The  Manilla,  1  Edwards  R.  1.  The  city  of 
Berne  v.  The  Bank  of  England,  9  Ves.  347.  Doldea 
v.  Bank  of  England,  10  Ves.  353.  11  Ves,  283.)    If, 
doe iPln  Hthe  therefore,  this  were  a  fact  proper  for  the  consideration 
iwi-d*  an  °f  a  jury,  and  to  be  proved  in  pais,  the  court  below 
^fnm^Zttt  were  not  bound  to  admit  the  other  evidence,  unless 
ofVm^Se.1  this  fact  was  proved  in  aid  of  that  evidence,  for 
feting  out  any  without  it  no  forfeiture  could  be  incurred.     If,  on  the 
vi<*  of  any  fo-  other  hand,  this  was  matter  of  fact,  of  which  the 

reign  prince  or  '  ' 

"*  ta*!0.™1^  GOUrt  were  bound  judicially  to  take  cognizance,  then 


ther 
prince 


Srnfte.  t^  court  were  right  izr  rejecting  the  evidence,  far  as 
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far  39  we  have  knowledge,  neither  the  government  of      lsis. 
Petion  nor  Christophe  have  ever  been  recognised  as 
a  foreign  state,  by  the  government  of  the  United 
States,  or  of  France. 

In  every  view,  therefore,  of  this  case,  the  state 
court  were  right  in  rejecting  the  evidence,  so  far  as 
it  was  offered  in  justification.    Was  it  then  admissa- 
hle  in  mitigation  of  damages  ?  Upon  this  point  we 
really  do  not  entertain  the  slightest  doubt.    The  evi- 
dence had  no  legal  tendency  to  show  that  any  for- 
fekure  had  been  incurred,  and  upon  the  proof  already, 
in  the  cause,  the  seizure  was  established  to  be  tor- 
tious.   The  plaintiff  admitted  that  the  defendants 
had  acted  without  malice,  or  an  intention  of  oppres- 
sion.    Under  such  circumstances,  he  waived  any 
claim  for  vindictive  damages,  and  the  state  court  very 
properly  directed  the  jury,  that  the  plaintiff  could  only 
recover  the  actual  damages  sustained  by  him.    And 
in  no  possible  shape,  consistently  with  the  rules  of 
law,  could  the  evidence  diminish  the  right  of  the 
plaintiff  to  recover  his  actual  damages*    We  have 
taken  notice  of  this  point  the  more  readily,  because 
it  was  pressed  at  the  bar  with  considerable  earnest- 
ness.   But  in  strictness  of  law,  the  point  is  not  sub- 
ject to  our  revision.    We  have  no  right,  on  a  writ  of 
error  from  a  state  court,  under  the  act  qf  congress,  to 
inquire  into  the  legal  correctness  of  the  rule  by  which 
the  damages  were  ascertained  and  assessed.    There 
**  no  law  of  the  United  States,  which  interferes  with, 
touches,  the  question  of  damages.    It  is  a  ques- 
depending  altogether  upon  the  common  law; 
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1818.      and  the  act  4f  congress  has  expressly  precflaAeft  m 
from  a  consideration  of  snch  a  question.    Whether 
such  a  restriction  can  be  defended  upon  pabttc  polky, 
or  principle,  may  well  admit  of  most  serious  dorita. 
We  may  now  pass  to  the  consideration  tif  the  se- 
cond plea,  which  asserts,  as  a  defence,  a  seizure  un- 
der the  laws  of  the  United  States,  by  the  express  in- 
struction of  the  president,  for  a  supposed  forfeiture 
in  rem,  and  attempts  to  pot  hi  issue  the  question 
whether  such  forfeiture  was  incurred  or  not    tf  this 
plea  was  well  pleaded,  then  a  question  may  pmparty 
be  said  to  arise  within  the  meaning  df  the  25&  sec- 
tion of  the  judiciary  act,  and  as  the  state  court  de- 
cided against  the  right  land  authority  set  up  thereon, 
the  decision  is  re-examinable  hi  this  court.    Several 
objections  have  been  urged  at  the  bar  against  As 
sufficiency  of  this  plea  upon  technical  grounds;  and 
if  these  objections  are  well  founded,  then  kttflyte 
admitted  that  the  court  below  may  have  given  judg- 
ment on  these  special  grounds,  and  not  have  dedfcft 
against  the  right  and  authority  set  up  tinder  the  EtaMI 
States.    In  the  first  place,  it  is  arguei,  that  this  ]fe* 
rs  bad,  because  it  does  not  answer  die  whole  t?tar$ 
in  the  declaration,  the  plea  justifying  only  die  takmg 
and  detention,  and  containing  no  answer  to  the  tot- 
maging,  spotting,  and  conversion  of  die  property 
charged  in  the  declaration.    We  are,  howeter,  <rf 
opinion,  that  the  plaintiff  can  take  nothing  by  tins 
objection.    The  gist  of  the  action  in  this  case  was 
the  taking  and  detention,  and  the  damaging,  spoiling^ 
and  conversion  were  matter  of  aggravation  only; 


II 4^ 


it 
re- 
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and  it  is  perfectly  well  settled,,  that  a  plea  nee*  an-      wis. 
awer  only  thfr  gist  of  the.  action,  wd  if  the  matter  Vlj££^ 
alleged  in  aggravation  be  relied  on  as  a  substantive'       ▼• 
trespass,  k  should  be  replied  by  way  of:  new  assign-    A  p^f^i 
meat    (Taylor  v.Coler3  T.fl.292.  S.CH/.fil  S^Sc?lL 
6&    Dye  v.  Letfherdafet  a  Wih.  R.  20.    Fishes  Au^jf 
wood  v.  Cannae  cited  3  T.  R.  297;     Gates  v.  jK*K 
Sayley,  2.  Wik.  R  313,  1  £<n<9&  JR.  28.  note  3.  Eg^  * 
Cowu  Dig.  Plead'.  E.  1.   Monprivatt  v-  Smith,  2.  $£l^; 
Cmip.  jR.  175.)    Independent,  however,  of  this  ge-  2L* 
neral  ground,  there  is,  in  this  particular  ease,  a-  deci- 
sive answer  to  the  objection ;  for  if  the  matter  of  die* 
plea  were  true  and  well  pleaded,  then  by  the  for- 
feiture the  property  was  completly  devested  out  of 
the  plaintiff;  and,  consequently,  neithejr  the  conver- 
sion nor  damage  were,  any  injury  to  him, 

But  there,  are  other  defects  in.  this  plea  which,  in   Defects*  the 

r  7  pleas  in  bar. 

que  judgment,  are  fatali    In  die  first  place,  it  is  not 
alleged  that  the  ship  and  her  equipments  were  for- 
feited for  any  offence  under  the  laws  of  the  United 
States,    it  is  true  that  it  is  stated,  that  the  ship  was 
attempted  to  be  fitted  out  and  armed,  with  intent  that 
she  should  be  employed  in  the  service  of  a  foreign 
.  &c*  to  commit  hostilities  upon  the  subjects  of 
foreign  state,  &c*  contrary  to  the  statute  in 
case  made  and  provided.    But  it  is  not  added, 
whereby  and  for  the  cause  aforesaid  she  became  and 
forfeited  to  the  United  Stales.    Nor  is  this  de- 
supplied  by  die  subsequent  averment,  that 
the  ship  was,  by  the  instructions  of  the  president, 
sained  "  as  forfeited  to  the  use  of  the  United  States;'9 
for  the  manner  and  cause  of  the  forfeiture  ought  to 
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1818.  be  directly  stated.  The  plea  is,  therefore,  not  only 
argumentative,  but  it  omits  a  substantive  allegation-, 
without  which  it  could  not  be  sustained  as  a  bar. 

In  the  next  place,  the  plea  is  bad,  because  it  does 
not  aver  that  the  governments  of  Petion  and  Chris- 
tophe  are  foreign  states  which  have  been  duly  re- 
cognised, as  such,  by  the  government  of  the  United 
States,  or  of  France,  which,  for  reasons  already  stated, 
was  necessary  to  complete  the  legal  sufficiency  of 
the  plea. 

And  in  our  judgment  a  still  more  decisive  objec- 
tion is,  that  the  plea  attempts  to  draw  to  the  cogni- 
sance of  a  state  court  a  question  of  forfeiture  under 
the  laws  of  the  United  States,  of  which  the  federal 
courts  have,  by  the  constitution  and  laws  of  the 
United  States,  an  exclusive  jurisdiction.    For  die 
reasons  already  mentioned,  if  the  suit  for  the  for- 
feiture was  still  pending  when  the  action  was  brought, 
that  fact  ought  to  have  been  pleaded  in  abatement,  or 
as  a  temporary  bar  to  such  action:  If  the  action  was 
brought  before  proceedings  in  rem  had  been  institut- 
ed, that  fact  ought  to  have  been  pleaded,  with  an  al- 
legation that  the  jurisdiction  of  the  question  of  for- 
feiture exclusively  belonged  to  the  district  court  of 
the  district  where  the  seizure  was  made,  which 
would  have  been  a  plea,  in  the  nature  of  a  plea  to  the 
jurisdiction  of  the  state  court:  If  the  suit  were  de- 
termined, then  a  condemnation,  or  an  acquittal  with 
a  certificate  of  reasonable  cause  of  seizure,  ought  to 
have  been  pleaded,  as  a  general  bar  to  the  action. 
These  are  all  the  legal  defences  which  the  mere 
seizure  cotld  justify ;  and  if  these  all  failed,  then  the 


OF  THE  UNITED  STATES.  329 

seizing  officer  must  have  been  deemed  guilty  of  the      ma. 
trespass.     The  plea  then  stops  short  of  the  allega- 
tions which  the  seizing  officer  was  bound  to  make 
to  sustain  his  defence,  and  it  attempts  to  put  in  issue 
matter  which,  standing  alone,  no  court  of  common 
law  is  competent  to  try.    The  demurrer  then  may 
well  be  sustained  to  this  plea,  since  the  party  de- 
murring admits  nothing  except  what  is  well  pleaded, 
and  the  plea  being  bad  in  substance,  there  is,  in  point 
of  law,  no  confession  of  any  forfeiture. 
.    The  third  plea  differs  in  several  respects  from  the 
second,  and  is  that  on  which  the  court  have  felt 
their  principal  difficulty.     It  asserts  that  the  ship 
was  attempted  to  be  fitted  out  and  armed,  with  intent 
that  she  should  be  employed  in  the  service  of  some 
foreign  state,  to  commit  hostilities  upon  the  subjects 
of   another  foreign  state  with  which  the  United 
States  were  then  at  peace,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  and  that 
the  defendants,  by  virtue  of  the  instructions  of  the 
president,  "  did  take  possession  of,  and  detain,"  the 
said  ship,  &c.  "  in  order  to  the  execution  of  the  pro- 
hibitions and  penalties  of  the  act  in  such  case  made 
and  provided."    It  omits  to  allege  any  forfeiture  of 
the  ship,  or  that  she  was  seized  as  forfeited.     So  far  ' 
then  as  the  plea  may  be  supposed  to  rely  on  such 
forfeiture  as  a  justification,  it  is  open  to  the  same  ob- 
jections which  have  been  stated  against  the  second 

plea*  A  plea  justify. 

*  ing  a   seizure 

Another  objection  has  been  urged  at  the  bar  ;?^^J  So* 
against  this  plea,  which  does  not  apply  to  the  second.  t^JKfcS!! J 
It   is,  that' it  does  not  specify  the  foreign  state  in  B^™** 

.  .  *        «ain*t     whom 

You  HI.  43  the  ship  wa«  to 


530  CASES  IN  THE  SUPREME  COURT 

i8i«.  whose  service,  or  against  whom,  the  ship  was  intend- 
ed to  be  employed.  As  the  allegation  follows  the 
words  of  the  statute,  it  ha&  sufficient  certainty  for  a 
libel  or  information  in  rem  for  the  asserted  forfeiture 
under  the  statute ;  and,  consequently,  it  has  sufficient 
certainty  for  a  plea*  Indeed,  there  is  as  much  cer- 
tainty as  there  would  have  been,  if  it  had  been  avet- 
red  that  it  was  in  the  service  of,  or  against,  some  fo- 
reign state  unknown  to  the  libeHant,  which  has  been 
adjudged  in  this  court,  to  be  sufficient  in  an  informa- 
tion of  forfeiture*  (Lockte  v.  The  United  States,  7 
Cranch,  339.) 

But  the  main  objection  -  to  this  plea  is,  that  it  at- 
tempts  to  justify  the  taking  possession,  and  detaining 
of  the  ship,  under  the  instructions  of  the  president, 
when  the  facts  stated  in  the  plea  do  not  bring  the 
case  within  the  purview  of  the  statute  of  179*,  ck 
60.  which  is  relied  on  for  this  purpose.     This  statute, 
in  the  seventh  section,  provides,  that  in  every  case  in 
which  a  vessel  shall  be  fitted  out  and  armed,  or  at- 
tempted to  be  fitted  out  and  armed,  or  in  which  die 
force  of  any  vessel  of  war,  cruiser,  or  other  armed 
vessel,  shall  be  increased  or  augmented,  or  in  which 
any  military  expedition  or  enterprise  shall  be  begun, 
or  set  on  foot,  contrary  to  the  prohibitions  and  provi- 
sions of  that  act,  and  in  every  case  of  the  capture  of 
a  ship  or  vessel  within  the  jurisdiction  or  protection 
of  the  United  States,  and  in  every  case  in  which  any 
process  issuing  out  of  any  court  of  the  United  Ststfes 
shall  be  disobeyed  or  resisted  by  any  person  or  per- 
sons, having  the  custody  of  any  vessel  of  war,  cruiser, 
er  other  armed  vessel  of  any  foreign  prince  or  state. 
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or  of  the  subjects  or  citizens  of  any  such  prince  or      ibis. 
state ;  in  every  such  case,  it  shall  be  lawful  for  the 
president  of  the  United  States,  or  such  other  person 
as  be  shall  have  empowered  for  that  purpose,  to  em- 
ploy such  part  of  the  land  or  naval  forces  of  the 
United  States,  or  of  the  militia  thereof,  as  shall  be 
judged  necessary  for  the  purpose  of  taking  possession 
of  and  detaining  any  such  ship  or  vessel,  with  her 
prize  or  prizes,  if  any,  in  order  to  the  execution  of 
the  prohibitions  and  penalties  of  the  act,  &c.     It  is 
to  be  recollected  that  this  third  plea  does  not  allege 
any  forfeiture,  nor  justify  the  taking  and  detaining 
of  the  ship  for  any  supposed  forfeiture ;  and  that  it 
does  not  allege  that  the  president  did  employ  any 
part  of  the  land  or  naval  forces,  or  militia  of  the 
United  States  for  this  purpose,  or  that  the  original 
defendants,  or  either  of  them,  belonged  to*  the  naval 
or  military  forces  of  the  United  States,  or  were  em* 
ployed  in  any  such  capacity,  to  take  and  detain  the 
ship,  in  order  to  the  execution  of  the  prohibitions  and 
penalties  of  the  act.    But  the  argument  is,  that  as 
the  president  had  authority  by  the  act,  to  employ  the 
naval  and  military  forces  of  the  United  States  for 
this  purpose,  a  fortiori,  he  might  do  it  by  the  employ- 
ment of  civil  force.    But  upon  the  most  deliberate  .Th«7fhier- 

r  tion  of  the  act 

consideration,  we  are  of  a  different  opinion.  The  ^JjfjJ^J: 
power  thus  entrusted  to  th# president  is  of  a  very  1^^^; 
high  and  delicate  nature,  and  manifestly  intended  to  „*£«  detSl- 
he  exercised  only  when,  by  the  ordinary  process  or  btnforadSy 
exercise  of  civil  authority,  the  purposes  of  the  law  civil  ^w^7 

„  ,        T    .  r  ,  audit  was ne- 

be  effectuated.    It  is  to  be  exerted  on  extra-  ce9»*pr  j?  *• 

president's  .o- 

occasions,  and  subject  to  that  high  respond-  ffl^J?^ 

military   pow- 
er. 
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1813.      bility  which  all  executive  acts  necessarily  involve. 
Whenever  it  is  exerted,  all  persons  who  act  in  obedi- 
ence to  the  executive  instructions,  in  cases  within  the 
act,  are  completely  justified  in  taking  possession  of, 
and  detaining,  the  offending  vessel,  and  are  not  re- 
sponsible in  damages,  for  any  injury  which  the  party 
may  suffer  by  reason  of  such  proceeding.    Surely  it 
never  could  have  been  the  intention  of  congress,  that 
such  a  power  should  be  allowed  as  a  shield  to  the 
seizing  officer,  in  cases  where  that  seizure  might  be 
made  by  the  ordinary  civil  means  ?  One  of  the  cases 
put  in  the  section  is,  where  any  process  of  the  courts 
of  the  United  States  is  disobeyed  and  resisted ;  and 
this  case  abundantly  shows,  that  the  authority  of  the 
president  was  not  intended  to  be  called  into  exercise, 
unless  where  military  and  naval  force  were  necessary 
to  ensure  the  execution  of  the  laws.     In  terms  the 
section  is  confined  to  the  employment  of  military 
and  naval  forces ;  and  there  is  neither  public  policy 
nor  principle  to  justify  an  extension  of  the  preroga- 
tive, beyond  the  terms  in  which  it  is  given.     Con- 
gress might  be  perfectly  willing  to  entrust  the  presi- 
dent with  the  power  to  take  and  detain,  whenever,  in 
liis  opinion,  the  case  was  so  flagrant  that  military  or 
naval  force  were  necessary  to  enforce  the  laws,  and 
yet  with  great  propriety  deny  it,  where,  from  the  cir- 
cumstances of  the  case,*he  civil  officers  of  the  go- 
vernment might,  upon  their  private    responsibility, 
without  any  danger  to  the  public  peace,   completely 
execute  them.     It  is  certainly  against  the  general 
theory  of  our  institutions  to  create  great  discretion- 
ary powers  by  implication ;  and  in  the  present  m- 
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stance,  we  see  nothing  to  justify  it.    The  third  plea      1818. 


Gelston 


is,  therefore,  for  this  additional  reason,  bad  in  its 
very  substance,  and  the  state  court  were  right  in     ~  v." 
giving  judgment  on  the  demurrer  for  the  original        °yt" 
plaintiff. 

The  judgment  of  the  court  for  the  correction  of 
errors  ef  the  state  of  New- York,  is  affirmed  with 
damages  at  the  rate  of  6  per  cent  upon  the  judg- 
ment, from  the  rendition  thereof,  and  costs. 

Mr.  Justice  Johnson.  As  the  opinion  delivered 
in  this  case  goes  into  the  consideration  of  a  variety 
of  topics  which  do  not  appear  to  me  to  be  essen- 
tial to  the  case,  I  will  present  a  brief  view  of  all  that 
I  consider  as  now  decided. 

Three  pleas  are  filed  to*  the  action.  The  first  is 
the  general  issue,  under  which,  according  to  the  prac- 
tice of  the  state  from  which  the  case  comes,  notice 
was  given  that  the  forfeiture  would  be  given  in  evi- 
dence. 

The  second  plea  'is  a  justification,  on  the  ground 
of  a  seizure  under  the  order  of  the  president,  for  the 
forfeiture  incurred  under  the  third  section  of  the  act 
of  1794. 

The  third  is  a  justification  under  the  order  of  the 
president,  to  detain  for  the  purpose  of  enforcing  the 
prohibitions  and  penalties  incurred  under  the  third 
section.  And  this  order  is  supposed  to  have  been 
issued  under  authority  given  in  the  seventh  sec- 
tion. 

On  the  first  plea  issue  was  taken  ;  and  on  the  trial 
the  state  court  refused  to  admit  evidence  of  the  for- 
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i*i«>      feiture,  on  the  ground  that  the  acquittal  in  the  dis- 

s^££y'    trict  court  was  conclusive  against  the  forfeiture.  And 

r,        on  this  point  this  court  is  of  opinion  that  the  state 

Aeouitte!  iii  court  decided  correctly.    This  cdurt  is  also  of  opi- 

c^it^ia-  idon,  that  the  state  court  could  not  have  tried  the 

'"stat*  courts  q^s**01*  °f  forfeiture  arising  under  the  law*  of  the 

S^SU^  United  States.    But  this  point  would  have  beea  fa- 

***»*«•       tal  to  the  suit,  not  to  the  defence,  had  it  been  proper- 

^^outi "      To  the  second  and  third  pleas  the  defendant  de- 
mment.       ipUrred :  but  as  the  second  plea  contained  only  an 
argumentative,  and,  of  course,  defective  averment  of 
the  forfeiture,  viz.  "  seised  as  forfeited,"  that  is  "  be- 
cause forfeited,"  that  plea  did  not  bring  up  die  ques- 
tion of  forfeiture,  or  any  question  connected  with  it 
Neither  does  the  third  plea  bring  op  the  question 
of  forfeiture :  for  the  justification  therein  relied  on 
is  wholly  independent  of  the  forfeiture,  and  rests  up* 
The  terenth  o*  the  order  of  the  president  to  detain  for  trial,  in 

section  of  the  r  •  ' 

Sot^JSoriM  e^ct*  And  hence  the  only  other  point  in  the  case 
^*£££  **,  whether  the  seventh  section  of  the  act  empower- 
i^^l'only  ed  the.  president  to  issue  such  an  order.     And  on  this 

to  employ  the         •  j»        •    »  1  i  •  • 

miUtair  and    point  we  are  of  opinion,  that  there  is  no  power  given 

ami  foroe  to  f        ,  .       .  .  •  n 

enforce  *  mi-  by  that  act  to  authorize  a  seizure,  but  only  to  call 
out  the  military  or  naval  forces  to  enforce  a  seizure 
when  necessary.  The  defence  set  up  is  not  founded 
upon  the  exercise  of  such  a  power,  but  upon  a  sup- 
posed order  to  the  defendants,  in  their  private  indivi- 
dual character,  to  take  and  detain-  The  act,  therefore, 
does  not  sustain  the  defence. 

Judgment  affirmed. 


"  •**  ij  «  ±i^wmmm*~**amMBmsmmEss*azjB"\ 
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Mr.  D.  B.  Ogden  inquired  to  which  of  the  state      isis.     , 
courts  the  mandate  to  enforce  the  judgment  was  to 
be  transmitted. 

Mr.  Chief  Justice  Marshall.  We  must  consider 
the  record  as  still  remaining  in  the  supreme  court 
of  New- York,  and  consequently  the  mandate  must 
be  directed  to  that  court 

Mandate  to  the  supreme  court  of  New- York. 

Judgment.  This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record  of  the  supreme  court  of  ju- 
dicature of  the  people  of  the  state  of  New- York, 
returned  with  the  writ  of  error  issued  in  this  case, 
and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  adjudged  and  ordered,  that  this  court 
having  the  power  of  revising,  by  writ  of  error,  the 
judgment  of  the  highest  court  of  law  in  any  state, 
in  the  cases  specified  in  the  act  of  congress,  in  such 
ease  provided,  at  any  time  within  five  years  from  the 
rendition  of  the  judgment  in  the  said  courts,  have  the 
power  to  bring  before  them  the  record  of  any  such 
judgment,  as  well  from  the  highest  court  of  law  in 
any  state,  as  from  any  court  to  which  the  record  of 
the  said  judgment  may  have  been  remitted,  and  in 
which  it  may  be  found,  when  the  writ  of  error  from 
tins  court  is  issued.  And  the  court,  therefore,  in  vir- 
tue of  the  writ  of  error  in  this  cause,  do  proceed  and 
take  cognizance  of  this  cause  upon  the  transcript  of 
the  record  now  remaining  in  the  supreme  court  of 
judicature  of  the  people  of  the  state  of  New- York ; 
and  they  do  hereby  adjudge  and  order,  that  the  judg- 
ment of  the  court  for  the  trial  of  impeachments  and 
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States 

T. 

Be  vans. 


1818.  correction  of  errors  in  this  case,  be,  and  the  same  is 
•n^U^d  hereby  affirmed,  with  costs  and  damages,  at  the  rate 
of  six  per  centum  per  annum  on  the  amount  of  the 
judgment  of  the  said  court,  for  the  trial  of  impeach- 
ments and  correction  of  errors  of  the  state  of  New- 
York,  to  be  computed  from  the  time  of  the  rendition 
of  the  judgment  of  the  said  court  for  the  trial  of 
impeachments  and  correction  of  errors  of  the  state 
of  New-York, 
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(COHSTlTtmQNAL   LAW.) 

The  United  States  v.  Bevans. 

Admitting,  that  the  3d  article  of  the  constitution  of  the  United  States, 
which  declares  that  "  the  judicial  power  shall  extend  to  all  cases  of 
admiralty  and  maritime  jiirisdictien,"  rests  in  the  United  States 
exclusive  jurisdiction  of  all  such  cases,  and  that  a  murder  commit- 
ted in  the  waters  of  a  state  where  the  tide  ebbs  and  flows,  is  a  esse 
of  admiralty  and  maritime  jurisdiction ;  Congress  have  not,  in  the 
8th  section  of  the  act  of  1790,  ch.  9,  "  for  the  punishment  of  cer- 
tain offences  against  the  United  States,"  so  exercised  this  power  as 
to  confer  on  the  courts  of  the  United  States  jurisdiction  over  such 
murder. 

Qumrc,  Whether  courts  of  common  law  hare  concurrent  jurisdiction 
with  the  admiralty  over  murder  committed  in  bays,  &c.  which  are 
enclosed  parts  of  the  sea  ? 

Congress  having,  in  the  8th  section  of  the  act  of  1790,  ch.  9,  provided 
for  the  punishment  of  murder,  &c.  committed  "  upon  the  high  seat, 
or  in  any  river,  haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any 
particular  state,"  it  is  not  the  offence  committed,  but  the  6ay,  &c. 
in  which  it  is  committed,  that  most  be  out  of  the  jurisdiction  of  the 
state. 
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The  grant  to  the  United  States  in  the  constitution  of  all  cases  of  ad*        1818. 
miralty  and  maritime  jurisdiction,  does  not  extend  to  a  cession  of  the     v-^-v^v^/ 
waters  in  which  those  cases  may  arise,  or  of  general  jurisdiction  Unit.  States 
over  the  same.    Congress  may  pass  all  laws  which  are  necessary  r; 

ibr  firing  the  most  complete  effect  to  the  exercise  of  the  admiralty 
and  maritime  jurisdiction  granted  to  the  government  of  the  Union: 
Bnt  the  general  jurisdiction  oyer  the  place,  subject  to  this  grant, 
adheres  to  the  territory  as  a  portion  of  territory  not  yet  given  away ; 
and  the  residuary  powers  of  legislation  still  remain  in  (he  state. 

Congress  hare  power  to  provide  for  the  punishment  of  offences  com- 
mitted by  persons  serving  on  board  a  ship  of  war  of  the  United 
States,  wherever  that  ship  may  lie.  But  congress  have  not  exer- 
cised that  power  in  the  case  of  a  ship  lying  in  the  waters  of  the 
United  States;  the  words  "within  any  fort,  arsenal,  dock-yard, 
magazine,  or  in  any  other  place  or  district  of  country  under  the  sole 
and  exekuivejurisdictum  of  the  United  State*"  in  the  3d  section  of 
the  act  of  1790,  ch.  9.  not  extending  to  a  ship  of  war,  but  only  to 
objects  in  their  nature  fixed  and  territorial. 


The  defendant,  William  Bevans,  was  indicted  for 
murder  in  the  circuit  court  for  the  district  of  Massa- 
chusetts.   The  indictment  was  founded  on  the  8th 
section  of  the  act  of  congress  of  the  30th  of  April, 
1790,  ch*  9.  and  was  tried  upon  the  plea  of  not  guilty. 
At  the  trial,  it  appeared  in  evidence  that  the  offence 
charged  in  the  indictment,  was  committed  by  the  pri- 
soner on  the  sixth  day  of  November,  1816,  on  board 
the  United  States  ship  of  war  Independence,  rated 
a  ship  of  the  line  of  seventy-four  guns,  then  in  com- 
mission, and  in  the  actual  service  of  the  United 
States,  under  the  command  of  Commodore  Bain- 
bridge.    At  the  same  time,  William  Bevans  wad  a 
marine  duly  enlisted,  and  in  the  service  of  the  United 
States,  and  was  acting  as  sentry  regularly  posted  on 
board  of  said  ship,  and  Peter  Leinstrum  (the  deceas- 
ed, named  in  the  indictment)  was  at  the  same  time 
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lata.  duly  enlisted  and  in  the  service  of  the  United  States 
as  cook's  mate  on  board  of  said  ship.  The  said 
ship  was  at  the  same  time  lying  at  anchor  in  the  main 
channel  of  Boston  harbours  in  waters  of  a  sufficient 
depth  at  all  times  of  tide  for  ships  of  the  largest  class 
and  burden,  and  to  which  there  is  at  all  times  a  free 
and  unobstructed  passage  to  the  open  sea  or  ocean. 
The  nearest  land  at  low  water  mark  to  the  position 
where  the  said  ship  then  lay,  on  various  sides  is  as 
follows,  viz  :  The  end  of  the  long  wharf  so  called 
in  the  town  of  Boston,  bearing  south-west  by  sorth, 
half  south  at  the  distance  of  half  a  mile;  the  western 
point  of  Williams's  Island,  bearing  north  by  west,  at 
the  distance  between  one  quarter  and  one  third  of  a 
mile  ;  the  navy  yard  of  the  United  States  at  Charles- 
town,  bearing  north-west  half-west,  at  the  distance 
of  three  quarters  of  a  mile,  and  Dorchester  point  so 
called,  bearing  south  southeast,  at  the  distance  of  two 
miles  and  one  quarter,  and  the  nearest  point  of  Go- 
vernor's Island  so  called,  (ceded  to  the  United  States,) 
bearing  southeast  halfeast,  at  the  distance  of  onejnifc 
and  three  quarters.  To  and  beyond  the  position  or 
place  thus  described,  the  civil  and  criminal  processes 
of  the  courts  of  the  state  of  Massachusetts,  have  hi- 
therto constantly  been  served  and  obeyed.  The  pri- 
soner was  first  apprehended  for  die  offence  in  the  dis- 
trict of  Massachusetts. 

The  jury  found  a  verdict  that  the  prisoner,  Wil- 
liam Bevans,  was  guilty  of  the  offence  as  charged  in 

the  indictment 

Upon  the   foregoing  statement  of  facts,  which 
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Was  stated  and  made  under  the  direction  of  the  1818. 
court,  the  prisoner,  by  his  counsel,  after  verdict,  moved  ^^^^ 
for  a  new  trial,  upon  which  motion  two  questions  ▼• 
occurred,  .which  also  occurred  at  the  trial  of  the  pri- 
soner. 1.  Whether,  upon  the  foregoing  statement  of 
.facts,  the  offence  charged  in  the  indictment,  and 
«x>mmitted  on  board  the  said  ship  as  aforesaid,  was 
wit&in  the  jurisdiction  of  the  state  of  Massachusetts, 
or  of  any  Court  thereof.  2d.  Whether  the  offence 
charged  hi  the  indictment,  and  committed  on  board 
the  said  ship  as  aforesaid,  was  within  the  jurisdiction 
or  cognizance  of  the  circuit  court  of  the  United 
States,  for  the  district  of  Massachusetts.  Upon 
which  questions,  the  judges  of  the  said  circuit  court 
were  at  the  trial,  and  upon  the  motion,  for  a  new  trial, 
opposed  in  opinion;  and  thereupon,  upon  the  request 
of  the  district  attorney  of  the  United  States,  the  same 
questions  were  ordered  by  the  said  court  to  be  certi- 
fied under  the  seal  of  the  court  to  the  supreme  court, 
to  be  finally  decided. 

Mr.  Webster,  for  the  defendant  The  ground  of  m.  uth. 
the  motion  for  a  new  trial  in  this  case  is,  that  on  the  . 
facts  proved,  the  offence  is  not  within  the  jurisdiction 
of  the  circuit  court  of  the  United  States.  The  in- 
dictment is  founded  on  the  8th  section  of  the  act  of 
congress,  for  the  punishment  of  certain  crimes ;  by 
whic^act,  murder  is  made  cognizable  in  the  courts  of 
the  United  States,  if  committed  "  upon  the  high  seas, 
or  in  any  river,  haven,  bason  or  bay,  out  of  the  juris- 
diction of  any  particular  state."    To  sustain  the  ju- 
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1818.      risdiction,  "in  this  case,  then,  it  must  appear,  either 
ttV1T^!/   Aat  the  place  where  the  murder  was  committed  was 

Unit.  States  *• 

v  the  "  high  seas/'  or  that  it  was  a  river,  bay,  or  bason, 
not  within  the  jurisdiction  of  any  stajte.  1.  The 
murder  was  not  committed  on  the  high  seas,  because 
it  was  committed  in  a  port,  or  harbour;  and  jmrts 
and  harbours  are  not  parts  of  the  high  seas.  To 
some  purposes,  they  may  be  considered  as  pails  of 
the  sea9  but  not  of  the  high  sea.  Lord  Hale  says, 
"  the  sea  is  either  that  which  lies  within  the  body  of 
a  county  or  without.  The  part  of  the  sea  which 
lies  not  within  the  body  of  a  county,  is  called 
the  main  sea  or  ocean."*  By  the  "  main  «ea" 
Lord  Hale  undoubtedly  means  the  same  as  is 
expressed  by  "  high  sea,"  "  mare  attum"  or  u  le 
hant  meer."  There  is  a  distinction  between  the 
meaning  of  these  last  terms,  and  the  meaning  of 
the  sea.  And  this  distinction  does  not  consist 
merely  in  this,  that  it  is  "  high  sea"  to  low  water 
mark  only,  and  sea  to  high  water  mark,  when  the 
tide  is  full.  A  more  obvious  ground  of  distinc- 
tion is,  that  the  high  seas  import  the  unenclosed  and 
open  ocean,  without  the  fauces  terrae.  So  Lord 
Hale  must  be  understood  in  the  passage  cited*  Ports 
and  harbours  are,  by  the  common  law,  within  the 
bodies  of  counties ;  and  that  being  the  high  sea 
which  lies  not  within  the  body  of  any  county,  potts 
and  harbours  arc,  consequently,  not  part  of  tif  high 
seas.  Exton,  one  of  the  distinguished  advocates  of 
the  admiralty  jurisdiction,  sneers  at  the  common 

a  Hate,  De  Jure  Maris,  ch.  4. 
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lawyers,  for  the  alleged  absurdity  of  supposing  ships      isia. 
to  ride  at  anchor,  or  to  sail,  within  the  body  of  the 
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county.  The  common  lawyers  might  retort,  the  V. 
greater  incongruity  of  supposing  ports  and  harbours 
to  be  found  on  the  high  sea$.m  u  Touching  treason 
or  felony,"  says  Lord  Hale,  "  committed  on  the  high 
sea,  as  die  law  now  stands,  it  is  not  determinable  by 
the  common  law  courts  But  if  a  felony  be  commit* 
ted  in  a  navigable  arm  of  the  sea,  the  common  law 
hath  a  concurrent  jurisdiction."*  A  navigable  arm 
of  die  sea,  therefore,  is  not  the  high  sea.  The  com- 
mon and  obvious  meaning  of  the  expression,  "  high 
seas,"  is  also  the  true  legal  meaning.  The  expres- 
sion describes  the  open  ocean,  where  the  dominion  of 
the  winds  and  waves  prevails  without  check  or  con- 
trol. Ports  and  harbours,  on  the  contrary,  are  places 
of  refuge,  in  which  protection  and  shelter  are  sought 
from  this  turbulent  dominion,  within  the  enclosures 
and  projections  of  the  land.  The  high  sea,  and 
havens, instead  of  being  of  similar  import,  are  always 
terms  of  opposition. 

"  Insula  portvm 
Effitit  objecta  laterum  :  quibtis  omnis  ab  alio 
Fiangitor,  toque  sinus  scindit  sese  unda  reductos." 

The  distinction  is  not  only  asserted  by  the  common 
lawyers,  but  recognised  by  the  most  distinguished 
civilians,  notwithstanding  what  is  said  in  the  case  in 
Owen/ and  some  other  dicta.    The  statute  13  Rich- 

n  Extort,  146.        *  %  Hate's  P.  C.  ch.  3.        c  Owen,  123. 


Uftit.  States 


342  CASES  IN  THE  SUPREME  COURT 

1818.      ard  II,  ch.  5,  allows  tile  admiral  to  entertain  juaafo- 
tion  of  things  done  on  the  sea,  "  $ur  U  meet."   The 
t.        civilians  contend,  that  by  this  expression,  the  aimi- 
FaMfc     ralty  has  jurisdiction  in  ports  and  havens,  because  the 
admiral  is  limited  to  such  things  as  are  doqe  on  Ae ' 
sea,  and  not  to  such  only  as  are  done  on  the  Ugh 
sea.    In  remarking  upon  this,  and  other  statutes  rela- 
ting to  the  admiralty,  in  his  argument  for  the  jum- 
diction  of  that  court,  delivered  in  the   house 'of 
lords,  Sir  Leofine    Jenkins  says:    "The  aimwl 
being    a  judex  ordinarius,  (as  JBracton  calls  such 
as    Have  /their  jurisdiction    fixed,    perpetual,  awl 
natural,)  for  100  years  before  this  statute ;   it  shall 
not  be  intended  to  restrain  him  any  further  thsa 
■the  words  do  necessarily  and  unavoidably  import- 
For   instance,  the   statutes   say,  that  the   adowi 
shall  intermeddle  only  with  things  ckme  upon  the  sea; 
it  will  be  too  hard  a  construction  to  remove  fcin  far- 
ther, and  to  keep  him  only  super  alt um  mart:  i£he 
had  jurisdiction  before  in  havens,  ports,  and  creeks, 
he  shall  have  it  still ;  because  all  derogations  to  *& 
antecedent  right  are  odious,  and  ought  to  be  strictly 
taken."*    This  argument  evidently  proceeds  oa  the 
ground  of  an  acknowledged  distinction  between  ifc 
sea,  arid  the  high  sea ;  the  former  including  ports  and 
harbours,  the  latter  excluding  them.     Exton's  com- 
.    ment  on  the  same  statute,  13  Rich.  II.  ch.  5.  is  to 
the  same  effect    "  Here,  sur  le  meer,"  says  he,  u  I 
hope  shall  not  be  taken  for  super  ahum  mare  ;  when 
as  the  statute  is  so  absolutely  free  from  distinguish- 

a  Life  of  Sir  L.  Jenkins,  vol.  1 .  p.  77. 


■^      •    uvilll 


OF  THE  UNITED  STATES.  343, 

ing  any  one  part  of  the  sea  from  the  other,  or  limiting      1818. 
the  admiral's  jurisdiction  unto  one  part  thereof,  more  ^^totie* 
than  to  another :  but  leaveth  all  to  his  cognizance.        v- 

Q  Bevans. 

But  this  I  am  sure  of,  that  by  the  records  throughout 
the  reign  [of  Edward  III.]  the  admirals  were  capita- 
nei  et  admiralli  omnium  poriuum  et  locorum  per  cos- 
teram  maris,  (as  hath  been  already  showed,)  as  well 
as  of  the  main  sea."a  This  writer  is  here  endeavour- 
ing to  establish,  the  jurisdiction  of  the  admiralty  over 
ports  and  harbours,  not  as  they  are  parts  of  the  high 
sea,  but  as  they  are  parts  of  the  sea.  He  contends, 
therefore,  against  that  construction  of  the  statute  by 
which  jurisdiction  on  the  seek  would  be*  confined  to 
jurisdiction  on  the  high  sea.  Upon  the  authority, 
therefore,  of  the  civilians  themselves,  as  well  as  on 
that  of  the  common  law  courts,  ports  and  harbours 
most  be  considered  as  not  included  in  the  expression 
of  the  high  seas.  Indeed,  the  act  of  congress  itself 
goes  clearly  upon  the  ground  of  this  distinction.  It 
provides  for  the  punishment  of  murder  and  robbery 
committed  on  the  high  seas.    It  also  provides  for  the  * .  t 

punishment  of  the  same  offences,  when  committed  in  * 

ports  and  harbours  of  a  particular  description.  This 
additional  provision  would  be  absurd,  but  upon  the 
supposition  that  ports  and  harbours  were  not  part  of 
the  high  sea*  2.  If  this  murder  was  not  committed 
on  the  high  seas,  was  it  committed  in  such  haven  or 
harbour  as  is  not  within  the  jurisdiction  of  any  state  ? 
The  case  states,  that  in  point  of  fact,  the  jurisdiction 
of  Massachusetts  has  been  constantly  exercised  over 

f 
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1818.      the  place.    Prima  facie  this  is  enough.    It  satisfies 
X^faBtate*  the  intent  of  the  act  of  congress.    Jt  shows  that  the 
*•        crime  would  not  go  unpunished,  even  if  the  authority 
of  the  United  States  court  should  not  interfere.    An 
actual  jurisdiction  in  such  cases  will  be  presumed  to 
be  rightful.    Thus,  in  the  case  of  Captain  Goodere, 
indicted  for  the  murder  of  his  brother,  Sir  John 
Dinely  Goodere,  in  a  ship,  in  Kingroad,  below  Bris- 
tol, the  indictment  being  tried  before  the  recorder  of 
Bristol,  and  the  murder  being  alleged  to  have  been 
committed  within  the  body  of  the  county  of  that  city, 
witnesses  were  called  to  prove  that  the^process  of  the 
city  government  bad  frequently  been  served  and  obey- 
ed, where  the  ship  was  lying  when  the  murder  was 
committed  on  board ;  and  this  was  holden  to  be  suf- 
ficient to  show  that  the  offence  was  committed  within 
the  jurisdiction  of  the  city/.  But  the  jurisdiction  of 
Massachusetts,  over  the  place  where  this  murder  was 
committed  can  be  shown  to  be  rightful.    It  is  true 
that  the  judicial  power  of  the  United  States  extends 
to  all  cases  of  admiralty  and  maritime  jurisdiction; 
r  *    »         and  it  may  be  admitted,  that  this  power  is  exclusive, 
and  that  no  state  can  exercise  any  jurisdiction  of  that 
sort-    Still,  it  will  remain  to  be  shown,  not  only  that 
this  offence  is  one  of  which  the  admiralty  has  juris- 
diction, but  also,  that  it  is  one  of  which  the  admiralty 
has  exclusive  jurisdiction.     For  although  the  state 
courts,  and  the  courts  of  the  United  States,  cannot 
have  concurrent  admiralty  jurisdiction,  yet  the  com- 
mon law  and  the  admiralty  may  have  concurrent  ju- 

t 
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risdiction ;  and  the  state  courts,  in  the  exercise  of     1818. 
their  common  law  jurisdiction,  may  have  authority  1J^pQ^8 
to  try  this  offence,  although  it  might  also  be  subject        *• 
to  the  concurrent  jurisdiction  of  a  court  of  admiralty, 
and  might  have  been  tried  in  the  courts  of  the  Uni- 
ted States,  if  congress  had  seen  fit  to  give  the  courts 
jurisdiction  in  such  cases.    But  the  act  only  gives 
jurisdiction  to  the  circuit  court,  in  cases  where  th?re 
is  no  jurisdiction  in  the  state  courts.    The  state  courts 
exercise,  in  this  respect,  the  entire  common  law  ju- 
risdiction.    If,  therefore,  the  common  law  has  a  ju- 
risdiction in  this  case,  either  exclusive  or 'concurrent, 
the  authority  of  the  circuit  court  under  the  act  does 
not  extend  to  it.    In  order  to  sustain  this  conviction, 
it  must  be  shown,  not  only  that  it  is  a  case  of  exclu- 
sive admiralty  jurisdiction,  but  also  that  congress  has 
conferred  on  the  circuit  court  all  the  admiralty  juris- 
diction that  it  could  confer.    But  congress  has.  not 
provided,  that  the  admiralty  jurisdiction  of  the  circuit 
court  over  offences  of  this  nature  shall  be  exercised, 
in  any  case  in  which  there  is  a  concurrent  common 
law  jurisdiction  in  the  state  courts.    There  is  a  ju- 
risdiction, in  this  case,  either  exclusive  or  concurrent, 
in  the  common  law ;  because  the  place  where  the 
murder  was  committed  was  a  port  or  harbour,  and  all 
ports  and  harbours  are  taken,  by  the  common  law,  to 
be  within  the  bodies  of  counties/    It  is  true,  that  by 
the  statute  15  Rich.  II.  ch.  3.  jurisdiction  is  given  to 
the  admiral  over  murder  and  mayhem,  committed  in 

a  Comyn'i  Dig.  Admiralty ,  E.  14.    Bac.  Ahr,  Ccmrt  tf  Ad- 
•iwJty,  A.     2  East'*  Cr<mn  Law,  803. 
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1818.      great  ships,  lying  in  the  streams  of  great  rivers,  be- 

u^sutet  ^ow  t'ie  bridges  near  t'ie  sea#    kord  Coke's  residing 
v.      "  of  this  statute  would  altogether  exclude  the  admiral's 
jurisdiction  from  ports  and  harbours ;  but  Lord  Hale 
holds  the  jurisdiction  to  be   concurrent.      "  This 
statute  first  gave  the  admiral  jurisdiction  in  any  river 
or  creek  within  the  body  of  a  county.    But  yet  ob- 
serve, this  is  not  exclusive  of  the  courts  of  common 
law ;  and,  therefore,  the  king's  bench,  &c.  have  here- 
in a  concurrent  jurisdiction  with  the  court  of  admi- 
ralty.""  And  this  doctrine  of  Lord  Hale,  is  now  sup- 
posed to  be  the  settled  law  in  England ;  viz.  that  the 
common  law  and  the  admiralty  have  concurrent  ju- 
risdiction over  murder  and  mayhem,  committed  in 
great  rivers,  &c.  beneath  the  bridges  next  the  sea. 
It  is  not  doubted,  certainly,  that  the  common  law  has 
jurisdiction  in  such  cases.    In  Goodere's  case,  before 
mentioned,  some  question  arose,  about  the  court  in 
which  the  offender  should  be  tried.     The  opinion 
of  the  attorney  and  solicitor  general,  Sir  Dudley 
Rider  and  Sir  John  Strange,  was  that   the  trial 
*must  be  in  the  county  of  the  city  of  Bristol.    He 
was,  accordingly,  tried  before  Sir  Michael  Foster, 
recorder  of  the  city,  and  convicted.     From  the  terms 
in  which  the  opinion  of  the  attorney  and  solicitor 
general  was  expressed,  it  might  be  inferred  that  the 
common  law  was  thought  to  have  exclusive  jurisdic- 
tion of  the  case,  agreeably  to  the  well-known  opinion 
of  Lord  Coke.     At  any  rate,  it  was  admitted  to  have 
jurisdiction,  either  exclusive  or  concurrent,  and  it 

a  Hale'i  P.  C.  ch.  3. 
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does  not  appear  that  the  civilians  who  were  consulted  ibis. 
on  the  occasion,  Dr.  Paul  and  Sir  Edmund  Isham, 
doubted  of  this  *  If,  then,  the  common  law  would 
have  jurisdiction  of  this  offence  in  England,  it  has 
jurisdiction  of  it  here.  The  Admiralty  will  not  ex- 
clude the  common  law  in  this  case,  unless  it  would 
exclude  it  in  England.    The  extent  of  admiralty  and 

ritime  jurisdiction  to  be  exercised  under  the  con- 
dition of  the  United  States,  must  be  judged  of  by 

common  law.    The  constitution  must  be  coir* 
/straed,  in  this  particular,  by  the  same  rule  of  inter- 
Ipretation  which  is  applied  to  it  in  other  particulars. 
I  It  is  impossible  to  understand  or  explain  the  consti- 
tution without  applying  to  it  a  common  law  construc- 
tion.    It  uses  terms  drawn  from  that  science,  and  in 
many  cases  would  be  unintelligible  or  insensible,  but 
for  the  aid  of  its  interpretation/    The  case  cited 
shows,  that  the  extent  of  the  equity  powers  of  the 
United  States  courts  ought  to  be  measured  by  the 
extent  of  these  powers,  in  the  general  system  of  the 
common  law.    The  same  reason  applies  to  the  admi- 
ralty jurisdiction.    There  may  be  exceptions,  found- 
ed on  particular  reasons,  and  extending  as  far  as  the 
reasons  extend  on  which  they  are  founded.     But  as 
a  general  rule,  the  admiralty  jurisdiction  must  be 
limited  as  the  common  law  limits  it ;  and  there  is  no 
reason  for  an  exception  in  this  case.    There  is  no 
ground  to  believe  that  the  framersof  the  constitution 
intended  to  revive  the  old  contention  between  the 


a  Dodson't  Life  of  &r  Michael  Foster,  p.  4. 
b  The  United  States  v.  Collidge,  1  Galli*.  488. 
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1818.       common  law  and  the  admiralty.    Whatever  might 

v^b^  ^ave  *)een  ^e  ^6*na^  mer*ts  °f  ^at  question,  it  had 
v.  become  settled,  and  an  actual  practical  limit  had  been 
****  fixed  for  a  long  cotnse  of  years.  They  cannot  be 
supposed  to  have  intended  to  disturb  this,  from  a  ge- 
neral impression  that  it  might  have  been  otherwise 
established  at  first.  This  then  being  a  case,  in  which 
the  common  law  has  jurisdiction,  according  to  esta- 
blished rules  and  usage,  the  act  of  congress  has 
conferred  no  power  to  try  the  offence  on  the  courts 
of  the  United  States. 

Mr.  Wheaton,  for  the  United  States.    1.    The 
state  court  had  not  jurisdiction  of  this  case,  because 
the  offence  was  committed  on  board  a  national  ship 
of  war,  which,  together  with  the  space  of  water  she 
occupies,  is  extraterritorial  even  when  in  a  port  of  a 
foreign  country :  A  fortiori,  when  in  a  port  of  the 
United  States.    A  national  ship  is  a  part  of  the  ter- 
ritory of  the  sovereign  or  state  to  which  she  belongs. 
A  state  has  no  jurisdiction  in  the  territory  of  the 
United  States.    Therefore  it  has  none  in  a  ship  of 
war  belonging  to  the  United  States.    The  exemption 
of  the  territory  of  every  sovereign  from  any  foreign 
jurisdiction,  is  a  fundamental  principle  of  public  law. 
This  exemption  is  extended  by  comity,  by  reason, 
and  by  justice,  to  the  cases,  1st.  Of  a  foreign  sove- 
reign himself  going  into  the  territory  of  another  na- 
tion.   Representing  the  power,  dignity,  and  all  the 
sovereign  attributes  of  his  nation,  and  going  into  the 
territory  of  another  state  under  the  permission,  which, 
in  time  of  jfcace,  is  implied  from  the  absence  of  any 
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prohibition,  he  is  not  amenable  to  the  civil  or  crimi-      ms. 
nal  jurisdiction  of  the-  country.    2d.  Of  an  am-  xwTsuiu* 
bassador  stationed  in  a  foreign  country,  as  the  dele-        v. 
gate  of  his  sovereign,  and  to  maintain  the  relations 
of  peace  and  amity  between  his  sovereign  and  the 
state  where  he  resides.    He  is  by  the  constant  usage 
of  civilized  nations,  exempt  from  the  local  jurisdic*  « 

tion  of  the  country  where  he  resides.    By  a  fiction 
of  law,  founded  on  this  principle,  he  retains  his  na- 
'  tional  character  unmixed,  and  his  residence  is  conr- 
sidered  as  a  continued  residence  in  his  own  country.* 
3d.  Of  an  army,  or  fleet,  or  ship  of  war,  marching 
through,  sailing  over,  or  stationed  in  the  territory  of 
another  sovereign.    If  a  foreign  sovereign,  or  his 
minister,  or  a  foreign  ship  of  war,  stationed  within  • 
the  territorial  limits  of  a  particular  state  of  the  union, 
is,  in  contemplation  of  law,  extraterritorial  and  inde- 
pendent of  the  jurisdiction  of  that  state,  a  fortiori 
must  the  army  and  navy  of  the  United  States  be  ex- 
empted from  the  same  jurisdiction.    If  they  were 
not,  they  would  be  in  a  worse  situation  than  those  of 
a  foreign  power,  who  are  exempt  both  from  the  state 
and  the  national  jurisdiction.     Vattel  says  that  the 
territory  of  a  nation  comprehends  every  part  of  its 
just  and  lawful  possessions.6    He  also  considers  the 
ships  of  a  nation  generally  as  portions  of  Us  territory, 
though  he  admits  the  right  of  search  for  goods  in 
merchant  vessels/    Grotius  comes  more  directly  to 

a  The  Caroline,  6  Rc&.  468. 

b  Droit  de$  Gens,  L.  *.  ch.  T.  8.  40. 

c  JH.  JL.  J.  ch.  19.  §  216,  SI 7. 
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1818.      the  point  we  hay  e  in  view.    He  holds,  that  sovereign-; 

u^pgjjr'    *y  *Day  be  acquired  over  a  portion  of  the  sea,  il  ra- 

▼•        tione  personarum}  ut  si  classis.  qui  maritimis  est 

EXERCITUS,   ALIQUO    IN  JLOCO,  MARIS    SE   H  ABE  AT. 

So,  also,  Casaregis  maintains  the  same   doctrine, 
and  fortifies  his  position  by  multiplied  citations  from 
ancient  writers  of  authority.    He  holds  it  as  an  un- 
N         deniable  and  universally  received  principle  of  public 
law,  that  a  sovereign  cannot  claim  the  exercise  of 
jurisdiction  in  the  seas  adjacent  to  his  territories, 
"  exceptis  tamen  Ducibus  Generalibus  vel  Generqks- 
simis  alicujus  exercitus  velclassis  maritime  vetaucto- 
ribus  etiam  alicujus  navis  militaris  nan  isti  in  suos 
milites  gent$m  et  naves  libere  jurisdictionem  sive  vo- 
luntariam  sive  contensiosam  sive  civilem,  sive  crimina- 
lem  in  cdieno  terrkorio  quod  occupant  iamquam  in 
suo  proprio  exercere  possunt?  SrcJ    The  case  of  the 
Exchange,  determined  in  this  court  after  a  most  learn- 
ed, able,  and  eloquent  investigation,  puts  the  seal  to 
the  doctrine/    If,  as  in  that  case,  the  exemption  of 
foreign  ships  of  war  from  the  local  jurisdiction,  be 
placed  on  the  footing  of  implied  or  express  assent ; 
that  may  more  naturally  and  directly  be  inferred  in 
the  case  of  a  state  of  this  Union,  a  member  of  the 
confederacy,  than  of  a  foreign  power,  unconnected 
by  other  ties  than  those  of  peace  and  amity  which 
prevail  between  distinct  nations.    The  exclusive  ju- 
risdiction which  the  United  States  have  in  forts  and 
clock-yards  ceded  to  them,  is  derived  from  the  express 

a  De  Jur.  Bel.  ac  Pac.  L.  2.  q.  3.  §  13, 

h  Dis.  174.  136.  c  7  Cranch,  116. 


OF  THE  UNITED  STATES.  .      351 

assent  of  the  states  by  whom  the  cessions  are  made.  wis. 
It  could  be  derived  in  no  other  manner ;  because  u^^^i 
without  it,  the  authority  of  the  state  would  be  su-  v- 
preme  and  exclusive  therein.  But  the  exclusive  ju- 
risdiction of  the  United  States  on  board  their  ships  of 
war  is  not  derived  from  the  express  assent  of  the  in- 
dividual states;  because  the  United  States  have  it  in 
common  with  all  other  independent  powers ;  they 
have  it  by  the  public  law  of  the  world;  a  concession 
of  it  in  the  constitution  would  have  been  merely  de- 
claratory of  that  law.  The  power  granted  to  con- 
gress by  the  constitution,  "  to  make  rules  for  the 
government  of  the  land  and  naval  forces/'  merely 
respects  the  military  police  of  the  army  and  navy,  to 
be  maintained  by  articles  of  war  which  form  the 
military  code.  But  this  case  is  not  within  the  grasp 
of  that  code,  the  offence  being  committed  within  the 
jurisdiction  of  the  United  States.  The  power  of  a 
court  martial  to  punish  murder,  is  confined  to  casefc 
"  withfcut"  the  United  States,  by  the  act  of  the  23d 
of  April,  1800,  for  the  government  of  the  navy,  ch. 
33.  In  England,  murder  committed  in  the  army  or 
navy,  is  triable,  (not  by  courts  martial)  but  in  the  or- 
dinary criminal  courts  of  the  country.  But  in  what 
courts?  In  the  national  courts.  If  committed  on 
land,  in  the  courts  of  common  law :  if  committed 
within  the  limits  of  the  admiralty  jurisdiction,  at  the 
admiralty  sessions.4  In  the  memorable  case  of 
the  frigate  Chesapeake,  the  pretension  of  searching 
public  ships  for  deserters  was  solemnly  disavowed 

«  TtyUr's  Military  Law,  163. 
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isis.  by  the  British  government,  and  their  immunity  from 
i^TC^  *he  exercise  of  any  jurisdiction  but  that  of  the  sove- 
reign power  to  which  they  belong  was  spontaneously 
recognized/  The  principle  that  every  power  has 
exclusive  jurisdiction  over  offences  committed  oil 
board  their  own  public  ships,  wherever  they  may  be, 
is  also  demonstrated  jn  a  speech  of  the  present  chief 
justice  of  the  United  States,  delivered  in  the  house 
of  representatives  on  the  celebrated  case  of  Nash 
vlins  Robbins ;  which  argument  though  made  in  ano- 
ther forum,  and  for  another  object,  applies  with  irre- 
sistible force  to  every  claim  of  jurisdiction  over  a 
public  ship  that  may  be  set  up  by  any  sovereign 
power  other  than  that  to  which  such  ship  belongs.* 

a  Mr  Canning*!  Letter  to  Mr.  Monroe,  August  3d,  1807: 
5  Wastes*  Documents,  89. 


b  Bee's  Aim.  Rep.  266. 
The  Edinburgh  Review  for 
October,  1807,  art.  I.  con- 
tains an  examination  of  this 
subject,  in  which  the  writer  de- 
duces the  following  proposi- 
tions : 

I.  That  the  right  to  search 
for  deserters  on  board  of  mer- 
than*  ships  rests  on  the  same 
basis  as  the  right  to  search  for 
contraband  goods.  The  ground 
of  this  right  being  in  each 
case  the  injury  done  to  the 
belligerent— which  can  only 
be  known  by  a  search,  and  re- 
dressed by  immediate  impress- 
ment.   P.  9. 


II.  That  this  right  must  be 
confined  to  merchant  ships,  and 
is  wholly  inapplicable  to  skips 
of  war  of  any  natidb.  That 
in  case  of  the  protecting  of 
deserters  by  such  ships  the 
only  remedy  lies  in  negotiation, 
and  if  that  foils,  in  war.  p.  9, 10. 

The  nonexistence"  of  the 
right  to  search  national  ships 
is  inferred  from  the  following 
arguments. 

1.  The  great  inconvenience 
of  the  exercise  of  the  right— 
the  tendency  to  create  dissen- 
tion. 

2.  The  silence  of  all  pub* 
lie  jurists  on  the  subject,  though 
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1818. 


All  jurisdiction  is  founded  on  consent ;  either  the  con- 
sent of  all  the  citizens  implied  in  the  social  compact  _      gta 
itself,  or  the  express  consent  of  the  party  or  his  so- 


V. 

Bevanv. 


occasions  have  arisen  in  which 
its  existence  would  have  set- 
tled the  question  in  dispute  at 
once. 

For  example,  the  case  of  the 
Swedish  convoy.  The  judg- 
ment of  Sir  W.  Scott  thereon. 
Dr.  Croke's  Remarks  on 
Schlegel's  Work.  Letters  of 
Sulpicius.  Lord  Grenville's 
speech  on  the  Russian  Trea- 
ty, November,  1810.    p.  1 1 . 

III.  The  language  of  all 
treaties,  in  which  the  subject 
of  search  is  mentioned,  where 
it  is  always  confined  to  mer- 
chant skips.  Consolato  del 
Mare,  ch.  273.  Treaty  of 
Whitehall,  1661,  art  12. 
Treaty  of  Copenhagen,  1670, 
art.  SO.  Treaty  of  Breda,  1667, 
art.  10.  Treaty  of  Utrecht, 
1713,  art.  24.  Treaty  ofCom- 
mercewith  France,  1786,  art. 
56.  Treaty  with  America, 
1796,  art.  17,  18,  19.  So,  in 
the  language  of  jurists,  the 
right  is  always  confined  to 
merchant  ships.  Vattel,  liv. 
3.  ch.  7.  s.  113  and  114.  Mar- 
tens on  Privateers,  ch.  2.  s. 
SO.     Hobner,  de  la  Saisie  des 


batimens  neutres,  1  vol.  part  1. 
ch.  8.  s.  Whitlock's  mem.  p. 
654.  Molloy,  de  Jur.  Mar. 
book  1.  ch.  5. 

17.  That  the  territory  of 
an  independent  state  is  invio- 
lable, and  cannot  be  entered 
into  to  search  for  deserters. 
Vattel, lib. 2. ch. 7. s.  93.  s.64* 
and  s.  79. 

That  the  same  principle  of 
inviolability  applies  to  the  na- 
tional ships,  and  that  these 
floating  citadels  are  as  much 
a  part  of  the  territory  as  cas- 
tles on  dry  land.  They  are 
public  property,  held  by  pub- 
lic men  in  the  public  service, 
and  governed  by  martial  law. 
Moreover,  the  supreme  power 
of  the  state  resides  in  tbem, 
the  sovereign  is  represented 
in  them,  and  every  act  done  by 
them  is  done  in  his  name. 

V.  From  the  analogical  case 
of  the  rights  and  privileges  of 
ambassadors,  every  reason  for 
which  applies  strongly  to  the 
present  exemption.  Vattel, 
lib.  4.  ch.  7  and  8.  Grotius, 
de  Jure  Belli.  17.  4.  4. 

VI.  From  the  absurdity  of 


Voi.  m. 
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1818.      vereign.    But  in  this  case,  so  far  from  there  being 
u^iTst^tee  an)r  consent,  implied  or  express,  that  the  state  courts 
should  take  cognizance  of  offences  committed  on 
board  of  ships  of  war  belonging  to  the  United  States, 


V. 

Bevans. 


determining  the  claims  of 
sovereign  states  in  the  tribu- 
nals of  one  of  them :  when 
these  claims  can  only  be  de- 
cided by  the  parties  themselves. 
Yet  if  search  in  such  case  be 
resisted,  the  admiralty  would 
on  capture  be  the  judge.  All 
jurists  agree,  that  there  is  no 
human  court  in  which  the  dis- 
putes of  nations  can  be  tried. 
And  no  provisions  are  made 
in  any  treaty  for  a  trial  of  this 
nature,    p.  15. 

VII.  That  the  naval  suprema- 
cy of  Great  Britain  affords  no 
argument  for  the  right. 

That  this  naval  supremacy 
was  never  admitted  by  other 
nations,  generally, '  though  it 
was  by  Holland.  That  it  is 
confined  to  [the  British  seas, 
and  that  even  in  them  it  only 
respects  the  mere  right  of  sa- 
lute, and  no  more.  See  Gro- 
tius,  lib.  2.  ch.  3.  s.  8.  13. 
Puffendorff,  de  Jure  Gent  lib. 
4.  ch.  5.  s.  7.  Seld.  Mar. 
Claus.  lib.  ch.  14.  Ibid.  lib. 
2.  ch.  Molloy  b.  1.  ch.  5. 
Treaty  of  peace  and  alliance 
with  Holland,  1654.  art.  13. 


Treaty  of  Whitehall,  1662, 
art  10.  Treaty  of  Breda, 
1667,  art.  1 9.  Treaty  of  West- 
minster, 1674,  art.  6.*  Treaty 
of  Paris,  1784,  with  Holland, 
art  2.  Vattel,  liv.  1.  ch.  23. 
s.  289.  pw  17,  18. 

VIII.  Two  instances  onlyex- 
ist  of  an  attempt  to  claim  the 
right,  and  these  were  of  Hol- 
land.   In   the   negotiation  of 
the  peace  of  1664,  CwmweB 
endeavoured    to  obtain  &om 
the  Dutch  the  right  to  search 
for  deserters  in  their  vessels 
of  war  within  the  British  seas. 
But  this  was  reje^ed,  and  the 
right  of  salute  only  acknow- 
ledged.    Soon  after  that  peace 
(1654)  the  question  was  dis- 
cussed   in    consequence  of  a 
Dutch  convoy  being  searched 
as  to  the  merchant  ships  in  the 
channel.     The  Dutch  govern- 
ment, on  this    occasion,  gave 
public   instructions  to  their 
commanders  to  allow  the  mer- 
chant ships  to  be  searched,  but 
never  to  allow  the  ships  of  war. 
Thurloe.  2.  v.  p.  503.  p.  W> 
20. 
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those  ships  enter  the  ports  of  the  different  states  un-      i8is. 
4er  the  permission  gf  the  state  governments,  which  ^^^e9 
is  as  much  a  waiver  of  jurisdiction  as  it  would  be  in        *• 
.   the  case  of  a  foreign  ship  entering  by  the  same  per- 
mission.   A  foreign  ship  would  be  exempt  from  the 
local  jurisdiction ;  and  the  sovereignty  of  the  United 
.    States  on  board  their  own  ships  of  war  cannot  be 
J    less  perfect  while  they  remain  in  any  of  the  ports  of 
the  confederacy,  than  if  they  were  in  a  port  wholly 
foreign.    But  y/e  have  seen  that  when  they  are  in  a 
foreign  port  they  are  exempt  from  the  jurisdiction  of 
the  country.    With  still  more  reason  must  they  be 
exempt  from  the  jurisdiction  of  the  local  tribunals 
when  they  are  in  a  port  of  the  Union. — 2.  The  state 
.  court  had  not  jurisdiction,  because  the  place  in  which 
I  the  offence  was  committed,  (even  if  it  had  not  been 
/  committed  on  board  a  public  ship  of  war  of  the  Uni- 
/  ted  States)  is  within  the  admiralty  jurisdiction  with 
which  the  federal  courts  are  invested  by  the  constitu- 
tion and  tne  laws.    By  the  constitution,  the  judiciary 
power  extends  to  "  all  cases  of  admiralty  and  maritime 
jurisdiction."    There  can  be  no  doubt  that  the  tech- 
nical common  law  terms  used  in  the  constitution  are  to 
be  construed  according  to  that  law,  such  as  "  habeas 
corpus,"  u  trial  by  jury,"  &c.  But  this  is  a  term  of  uni- 
versal law, u  cases  of  admiralty  and  maritime  jurisdic- 
tion :"    not  cases  of  admiralty  jurisdiction  only ; 
but  the  amplest,  broadest,  and  most  expansive  terms 
that  could  be  used  to  grasp  the  largest  sense  relative 
to  the  subject  matter.     The  framers  of  the  constitu- 
tion were  not  mere  common  lawyers  only.    Their 
minds  were  liberalized  by  a  knowledge  of  universal 
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1818.      jurisprudence  and  general  policy.    They  may  a* 
UniTst^    we^>  t^eref°rc>  h®  supposed  to  have  used  the  term 
*.        admirqhy  and  maritime  jurisdiction  as  denoting  the 
jurisdiction  of  the  admiralty  in  France,  and  in  every 
country  of  the  civilized  world,  as  in  England  alone. 
But  even  supposing  this  not  to  have  been  the  case, 
the    statutes   of   Richard   II.  at  their  enactmeijt, 
could  not  have  extended  to  this  country,  because  the 
colonies  did  not  then  exist.    They  could  not  after- 
wards on  the  discovery  and  colonization  of  this  coun- 
try become  applicable  here,  because  they  are  geo- 
graphically  local  in  their  nature.    British  statutes 
were  not  in  force  in  the  colonies,  unless  the  colonies 
were  expressly,  or  by  inevitable  implication,  included 
therein/    We  never  admitted  the  right  of  the  Bri- 
tish parliament  to  bind  us  in  any  case,  although  they 
assumed  the  authority  to  bind  us  in  off  cases.    It  is, 
therefore,  highly  probable  that  the  framers  of  the 
Constitution  had  in  view  the  jurisdiction  of  those 
admiralty  courts  with  which  they  were  familiar.  • 
The  jurisdiction  of  the  colonial  admiralty  courts  ex- 
tended, First  To  all  maritime  contracts,  wherever 
made  and  wherever  to  be  executed.    Secondly.  To 
all    revenue    causes   arising  on   navigable  waters. 
Thirdly.    To  all  offences  committed  "on  the  sea 
shores,  public  streams,  ports,  fresh  waters,  rivers,  and 
arms  as  well  of  die  sea  as  of  the  rivers  and  coasts,1' 
&c.'    But  if  this  construction  should  not  be  tenable, 
it  may  be  shown  that  an  offence  committed  in  the 

a  1  BL  Com.  107,  108. 

b  De  Lorio  v.  Boit,  2  GaUis.  470.  Note  $7>  .  __j 
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place  where  the  record  shows  this  crime  was  com-      m». 
mitted,  is  within  the  rightful  jurisdiction  of  the  ad-  ^^C^f 
miialty,  according  to  English  statutes  and  English       V.   , 
authorities.    Before  the  statutes  of  Richard  II.  the     *•**"* 
criminal  jurisdiction  of  the  admiralty  extended  to  all 
offences  committed  op  the  high  seas,  and  in  the  ports, 
havens,  and  rivers  of  the  kingdom/    Subsequently 
to  the  statutes  of  Richard,  there  has  never  been  any 
question  in  England,  that  the  admiralty  had  jurisdic- 
tion on  the  sea  coast  within  the  ebb  and  flow  of 
the  tide.    The  doubt  has  been  confined  to  ports  and 
havens.  But "  the  sea"  technically  so  termed,  includes 
ports  and  havens,  rivers  and  creeks,  as  well  as  the 
sea  coasts;  and  therefore  the  admiralty  jurisdiction 
extends  as  well  to  these  (within  the  ebb  and  flow) 
as  to  the  sea  coa$ts.b    Op  this  branch  of  the  case  it 


a  Rough  ton's    Articles    in  re,  quant  il  flowe  chescun  poet 

Clerk's  Praxis,    99,  et  infra,  pischer  en  le  ewe  que  est  flow 

Exton,  Book  12  and  13.    Sel-  sur  ma  terre,  car  donquesil 

den,  De  Dominio  Maris,  Book  est  parcel  de  le  mere,  et  en  le 

2.  ch*24.    Zouch's  Jurisdic-  mere    chescun    homme    poit 

tion  of  the  Admiralty  asserted,  pischer  de    common    droit" 

96.      Hall's   Adm.    Practice,  Year  Book,  8  Edw.  4.  19,  a. 

XIX.     Spelman's  Works,  226.  S.  C,  cited  6  Co.  Rep.  107. 

Ed.  1727.  "  It  was  resolved  that  where 

b  Nota,  Que  chescun  ewe,  the  sea  flows  and  has  plenitu- 

tpie  flow  et  reflew  est  appel  dem  marts,  the  admiral    shuU 

bras  de  meer  ci  tant  aunt  come  have    jurisdiction    of    every 

ej  flowe."  22  Assise,  93.  thing    done     on     the     water 

Choke,  J.    "Sijeoayterre  between  the  high  water  mark 

adjoint  al  mere  issint  que  le  by    the     natural    course    of 

jaere  ebbe  et  flow  sur  ma  ter-  the  sea  j  yet,  when  the   sea 
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1818.      would  be  useles  to  do  more  than  refer  to  the  opinios 
St^H>/^J  of  one  of  the  learned  judges  of  this  court,'  in  which 

Unit*  State*  *  ^, 

v.        all  the  learning  on  the  civil  and  criminal  jurisdiction 


Bovsjn. 


c  De  Lovie  v.  Boit,  2  Oallis.  398. 
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abbs,  the  land  maybelotgto  a 
subject,  and  every  thing  done 
on  the  land,  when  the  sea  is 
ebbed,  shall  be  tried  at  the 
common  law,  for  it  is  ihen 
pared  of  ike  county  and  infra 
corpus  comitates,  and  therewith 
«grees  8  Edw.  4.  19.  a.  So 
note  that  below  the  low  water 
mark  the  admiral  hath  the  sole 
and  absolute  jurisdiction;  be- 
tween the  high  water  mark 
and  low  water  mark,  the  com- 
mon law  and  the  admiral  have 
divisum  imperium,  as  is  afore- 
said, scilicet  one  super  ocquam 
and  the  other  super  terram" 
Sir  Henry  Constable's  case,  5 
Co.  Rep.  106, 107. 

"  The  place  absolutely  sub- 
ject to  the  jurisdiction  of  the 
admiralty  is  the  sea9  which 
seemeth  to  comprehend  pub- 
lic rivers,  fresh  waters,  creejcs, 
and  surrounded  places  what- 
soever, within  the  ebbing  and 
flowing  of  the  sea  at  the  high- 
est water,  the  shores  or  banks 
adjoining,  from  all  tbe  first 
bridges  sea  ward,  for  in  these 
the  admiralty  hath  full  juris* 


diction  in  all  causes,  criminal 
and  civil,  except  treasons  sod 
right  of  wreck."  Sptlman, 
of  the  Admiralty  Jurisdiction, 
Works,  226.  Ed.  1727. 

"  The  court  was  of  opinion, 
that  the  contract  being  laid  to 
be  made  infra  fluxqm  et  re- 
flurum  maris,  it  might  be  upon 
the  high  sea;  and  'was  so,  if 
the  water  was  at  high  water 
mark,  for  in  that  case  there  it 
divisum  imperiun*  between 
the  common  law  and  the  ad- 
miralty jurisdiction,  according 
as  the  water  was  high  or  low." 
Barber  v.  Wharton,  2  LI 
Baym.  1452. 

The  ancient  cosnmiftion  is- 
sued  under    the    statute  tt 
Henry  VIII.  ch.  15,  concern- 
ing the  trial  of  crimes  com- 
mitted within    the    admiralty 
jurisdiction,  contains   the  fol- 
lowing words,   descriptive  of 
the  criminal  jurisdiction  of  the 
court :    "  Tarn  in  ant  super 
man,  aut  in  aliqno  porta,  rivo, 
Aqua  dulci,  creca,  sen    loco 
quocunque  infra  fluxnm  maris 
ad  plenitudem,  a  qnibuscunque 
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of  the  admiralty  is  collected  together,  and  concen-      isis. 
trated  in  a  blaze  of  luminous  reasoning,  to  prove  that  l)'JpC^  * 
this  tribunal,   before  the   statutes  of  Richard  II. 


Iterant* 


primifl  pontibus  versus  mare, 
qoam    super  littus  maris,  et 
alibi  abtcunque  infra  jurisdic- 
tiooem    nostram    maritimqp>> 
ant  limites  Admiralitatis  Reg- 
ninostri,   et   Dominium    nos- 
tra-um."  Zouehy  112.  2  Hale's 
P.    C.   ch.    3.    Lord    Hale, 
speaking  of  this   statute,  28 
Hen.    VIII.  ch.    15,  quoting 
the  words  which  define  the 
locality    of   the    jurisdiction 
given  to  the  high  commission 
court,  viz.  "  in  and  upon  the 
sea,    or  in  any  other  haven, 
creek,  river,  or  place,  where 
the  admiral  hath,  or  pretends 
to  have  power,  authority,  or 
jurisdiction,"  this  seems  to  me 
to  extend   to   great    rivers, 
where  the  sea  flows  and  re- 
flows  below  the  first  bridges, 
and  also  in  creeks  of  the  sea 
at  full  water,  where  the  sea 
flows  and  re-flows,  and  upon 
high   water  upon   the  shore, 
though  these  possibly  be  with- 
in the    body  of  the  county ; 
far  there  at  least,  by  the  statute 
of  Rich.  II.  they  have  a  juris- 
diction ;  and  thus,  accordingly, 
ft  has  been  constantly  used  in 
an  times,  even  when  judges 


of  the  common  law  have  been 
named  and  sat  in  their  com- 
mission ;  but  we  are  not  to 
extend  the  words  "  pretends 
to  have"  to  such  a  pretence  as 
is  without  any  right  at  all,  and 
therefore,  although  the  admi- 
ral pretends  to  have  jurisdic- 
tion upon  the  shore  when  the 
water  is  re-flowed,  yet  he 
hath  no  cognizance  of  a  felony 
committed  there,'9  &c.  fee. 
2  Hale's  P.  C.  ch.  3. 

The  navy  mutiny  act  of  the 
22  Geo.  II.  ch.  33,  sec.  4, 
thus  defines  the  jurisdiction  of 
a  navy  court  martial,  to  wit : 
"  Nothing  contained  in  the  ar- 
ticles of  war  shall  extend  or 
be  construed  to  extend,  to  em- 
power any  court  martial  in 
virtue  8f  this  act,  to  proceed 
to  the  punishment  or  trial  of 
any  of  the  offences  specified 
in  the  several  articles,  (other 
than  the  offences  specified  in 
the  6th,  34th,  and  35th  articles 
and  orders,)  which  shall  not 
be  committed  upon  the  main 
sea,  or  in  great  rivers  only, 
beneath  the  bridges  of  the  said 
rivers  nigh  to  the  sea9  or  in  the 
Ivavtn.  river,  or   creek  vitfiin 
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1818.       had  cognizance  of  all  torts,  and  offences,  on  the 
^f^T1^    seas,  and  in  ports  and  havens,  as  far  as  the  ebb  and 
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v.  now  of  the  tide ;  that  the  usual  common  law  in- 
terpretation, abridging  this  jurisdiction  ttf  transac- 
tions wholly  and  exclusively  on  the  high  seas,  is  in- 
defensible upon  principle,  and  the  decisions  founded 
on  it  are  irreconcileable  with  dne  another;  whilst 
that  df  the  civilians  has  all  the  consistency  of  trutli 
itself;  and  that  whether  the  English  courts  of  com- 
mon law  be,  or  be  not,  bound  by  these  decisions,  so  • 
that  they  cannot  retrace  their  steps,  yet  that  the 
courts  of  this  country  are  unshackled  by  any  such 
bonds,  and  may  and  ought  to  construe  liberally  die 
grant  of  admiralty  and  maritime  jurisdiction  contain- 
ed in  the  constitution.  To  the  authorities  there 
cited,  add  those  in  the  margin,  showing  that  the  courts 

the  jurisdiction  of  the  admiral-  ing  of  Maiming  any  admiralty 

fy,"  &c.     In  the  25th  section  power,  jurisdiction,  or  autho- 

of  the    act  is   the    following  rity  within  the  realm,  or  any 

proviso  :    "  Provided  always,  other  of  the  king's  dominions, 

that  nothing  in  this  act  shall  or  from  any  person  or  court 

extend,  or  he  construed  to  ex-  whatsoever,  any  power,  right, 

tend,  to  take  away  from  the  jurisdiction,  pre-eminence,  or 

Lord  High  Admiral   of  Great  authority,  which  he,  or  they, 

Britain,  or  the  commissioners  or  any  of  them,  lawfully  hath, 

for   executing    the    office  of  have,  or  had,  or  ought  to  have 

Lord  High  Admiral  of  Great  and  enjoy,  before  the  making 

Britain,  or  any  vice-admiral,  of  this  act,   so    as  the  same 

or  any  judge  or  judges  of  the  person  shall  not  be  punished 

admiralty,  or  his  or  their  de-  twice  for  the  same  offence." 

puty  or  deputies,  or  any  other  1  Mc Arthur  on  Courts  Martial, 

officers    or  ministers  of  the  174.  348.  4th  Ed. 


admiralty,  or  any  others  hav- 
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of  admiralty  in  Scotland,  France,  and  the  other  coun- 
tries of  Europe  possess  the  extent  of  jurisdiction  we 
contend  for/  The  liberal  construction  of  the  con- 
stitution, for  Which  we  contend,  is  Strongly  fortified 
by  the  interpretation  given  to  it  by  the  congress  in 
an  analogous  case,  which  interpretation  has  beert 
confirmed  by  this  court  The  judiciary  act  declares 
that  revenue  suitd,  arising  out  of  seizures  on  waters 


1&18. 
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a  lb  Scotland;  the  delegate 
of  the  high  admiral,  who  holds 
fee  court  of  admiralty,  "  is 
declared  to  be  the  king's  jus- 
tice general  upon  the  seas,  6i 
fresh  water,  within  flood  and 
mark,  and  in  all  harbours  and 
creeks/9  fee.  %  Bra  Civ.  and 
Mm.  Law.  30.  490.  Er tent's 
Anntetet,  34.  10th  ed.  "  in 
Scotland,  (as  Wellwood,  a  Scot- 
tish nam,  writes,)  the  admiral 
and  judge  of  the  admiralty  hath 
power  within  the  sea-flood, 
orer  all  sea-faring  men,  and 
in  all  sea-faring  causes  and 
debates,  civil  and  criminal :  So 
that  no  other  judge  of  any  de- 
gree may  meddle  therewith, 
hot  only  by  way  of  assistance, 
as  it  was  found  in  the  action 
brought  by  Anthony  de  la 
l*oor  against  Christian  Mar- 
tens, November  6,  1542." 
touch.  91. 

•'  Connoltront  (les  juges  de 
Vamirautt)    pareillement   des 

Vot.  JII. 


pirateries;  pillages  et  deser- 
tions des  equipages,'  et  gen€- 
ralemeht  de  tons  crimes  et 
delta  commis  sur  mer,  set  port* , 
kavresy  el  rivagts"  Orion" 
nance  de  la  Marine,  L  1. 1  2. 
art.  10)  de  la  Competence. 
"  L'amiraute*  £tbit  une  veritable 
jurisdiction  ayant  le  droit  de 
glaive  et  consequemment  de 
juger  les  personnel  tant  ad 
criminel  qu*au  civil,  et  cer- 
taines  choses  qui  par  leur  na- 
ture Itoient  putemerit  inari- 
times,  ce  qui  rfouhe  du  titre 
de  la  competence,  art.  2  et  10. 
Le  tribunal  des  juges  consuls 
jugoient  les  choses  commer- 
ciales  ;  d'oft  il  resultott  que  let 
amirautes  connoissent  de  tous 
les  proces,  actions  et  contrats 
survenus  pour  vente  le  navires 
naufrages,  assurances,  etc.  et 
les  tribunaux  consulages  de* 
tous  les  actes  de  commerce 
purement  mercantile."  Bou- 
cher, Droit  Maritime,  727. 
47 
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we*  1  navigable  from  the  sea,  &c.  shall  be  causes  of  admi* 
■Jp^V  jraky  and  maritime  jurisdiction.  And  in  the  case  off 
r.  ,  [the  Vengeance?  and  other  successive  cases,  the  court 
**""*  has  confirmed  the  constitutionality  of  this  legislative 
provision.  But  neither  the  congress  nor  the  court 
could  make  those  suits  cases  of  admiralty  and  mar 
ritime  jurisdiction  which  were  not  so  by  the  consti- 
tution itself.  The  constitution  is  the  supreme  law, 
both  for  the  legislature  and  for  the  court  The  high 
court  of  admiralty  in  England  has  no  original  juris- 
diction of  revenue  causes  whatever.  But  the  colo- 
nial courts  of  admiralty  have  always  had,  and  that 
inherent,  independent  of,  and  pre-existent  to,  the  sta- 
tutes on  this  subject1  The  inevitable  conclusion 
therefore  is,  that  both  the  legislature  and  the  court 
understood  the  term  cases  of  admiralty  and  mari- 
time jurisdiction^  to  refer,  not  to  the  jurisdiction  of 
the  high  court  of  admiralty  in  England,  as  frittered 
down  by  the  illiberal  jealousy,  and  unjust  usurpa- 
tions of  the  common  law  courts ;  but  to  the  admi- 
ralty jurisdiction  as  it  had  been  exercised  in  this 
country  from  its  first  colonization.  But  it  has  been 
already  shown  that  this  jurisdiction  extended  to  all 
crimes  and  offences  committed  in  ports  and  havens. 
It  therefore  follows  that  such  was  the  extent  of  the 
admiralty  jurisdiction  meant  to  be  conferred  upon 
the  federal  courts  by  the  framers  of  the  constitution. 
3.  By  the  judiciary  act  of  1789,  ch.  25.  the  circuit 
court  has  jurisdiction  of  all  crimes  cognizable  under 
the  authority  of  the  United  States.    By  the  act  of 

a  3  Pall.  297.  b  The  Fftbios,  %  Jfert.  MB. 
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1790,  ch»  ft,  it  is  provided,  that  u  if  any  person  or      ism, 
persons  shall  commit  upon  the  high  seas,  or  in  any  j^*^€B 
river,  haves,  basin,  of  bay,  out  of  the  jurisdiction  of        v. 
any  particular  state,  murder,"  fcc.  "  he  shall  suffer         an*- 
desth."    It  appears  by  the  face  of  the  record  itself 
that  this  muder  was  committed,  t»  fori, "  hk  a  river, 
featefc,  or  bay,'9  atid  it  has  already  ben  shown  that 
m  ktoy  it  was.  committed  out  of  the  jurisdiction,  of 
any  particular  state. 

The  jhtorney- General  on  the  sAme  side.  If  the 
offence  in  question  be  not  cognizable  by  the  circuit 
court,  it  is  entirely  dispunishable.  The  harbour  of 
Boston  is  bounded  by  three  distinct  counties,  but  not 
Included  in  either ;  consequently  the  locus  in  que  is 
not  within  the  body  of  any  county.  These  three 
counties  are  Suffolk,  Middlesex,  aftd  Norfolk ;  and 
are  referred  to  as  eariy  as  the  year  1637,  in  the  pub- 
lic acts  of  the  colony  of  Massachusetts  as  then  esta- 
blished/ It  is  not  pretended  that  the  place  where 
the  ship  of  war  lay  at  the  time  this  oflfeoce  was  com* 
nutted  is  within  the  limits  of  the  county  of  Middle* 
sex.  By  the  act  of  the  legislature  of  Massachusetts 
ef  the  26th  of  March,  1793,  all  the  territory  of  the 
eotmty  of  Suffolk  not  comprehended  within  the  towns 
of  Boston  and  Chelsea,  was  formed  into  a  new  coun- 
ty by  die  name  of  Norfolk,  And  by  this  act  and  the 
subsequent  acts  of  the  20th  of  June,  1793,  and  18th 
#f  June,  1803r  the  county  of  Suffolk  nofr  compre- 
hends only  the  towns  of  Boston  and  Chelsea.    The 

a  Colony  loan,  ttf.  1672.  title  Courts,  36, 37. 
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1818.  locus  in  quo  cannot  be  within  the  body  of  ehhec  of 
V^s^L  these  counties>  or  of  the  oM  county  of  Suffolk ;  for 
*•  there  is  no  positive  law  fixing  the  local  limits  of  the 
'  counties  themselves,  or  of  the  towns  included  there- 
in :  and  according  to  the  facts  stated  on  the  record, 
it  is  at  least  doubtful  whether  a  person  on  the  land 
on  one  side  of  the  waters  of  the  harbpur  could  dis- 
cern what  was  done  on  the  other  side.*  If  the  locu* 
in  quo  be  not  within  the  body  of  any  county,  it  is 
confessedly  within  the  hdmiralty  jurisdiction.  That 
jurisdiction  is  exclusively  vested  in  the  United  States* 
courts/  and  therefore  the  state  court  could  not  take 
cognizance  of  this  offence.  To  which  ever  forum, 
however,  the  cause  be  assigned,  the  accused  is  equal- 
ly safe.  In  either  court  the  trial  is  by  a  jury,  and 
there  is  the  same  privilege  of  process  to  compel  the 
attendance  of  witnesses,  &c  The  objection  com* 
monly  urged  to  the  admiralty  jurisdiction,  that  it  pro- 
ceeds according  to  the  course  of  the  civil  law,  and 
without1  the  intervention  of  a  jury,  would  not  apply. 
Besides,  that  objection  is  wholly  unfounded,  even  as 
applied  to  the  court  when  proceeding  in  criminal 
t  cases  according,  to  the  ancient  law  of  the  admiralty, 

independent  of  statutes;  when  thus  proceeding,  it 
never  acted  without  the  aid  of  a  grand  and  petit 
jury.  There  is  no  doubt  the  courts  of  the  United 
States  are  courts  pf  limited  jurisdiction,  but  not  limit- 
ed as  to  each  general  class  of  cases  of  which  they 
take  cogaizance.     The  terms  of  the  coiistitudoq 

o  2  tfttttfcms,  ch.  9. 1. 14.   t  EaatU  P.  C.  84. 
h  Martin  v.  Shutter,  1  Whxti.  333.  337. 
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embrace  "  all  cases  of  admiralty  and  maritime  ju-      f  aia. 


risdiction :"  civil  and  criminal,  and  whether  the  same  „  ,A  „ 

7  Unit.  States 

arise  from  the  locality  or  from  the  nature  of  the  con-  ▼. 
troversy.  The  meaning  and  extent  of  these  terms  ***** 
is  to  be  sought  for,  not  in  the  common  law,  but  in 
the  civil  law.  Suppose  the  terms  had  been  jus  post- 
Uminn,  or  jactitation  of  marriage ;  where  else,  but 
to' the  civil  law,  could  resort  be  had  in  order  to  as- 
certain their  extent  and  import  ?  It  may  be  that  the 
jurisdiction  of  die  civil  law  courts  is  a  subdivision  of 
the  great  map  of  the  common  law ;  but  in  order  to 
ascertain  its  limits,  extent  and  boundaries,  the 
map  of  this  particular  province  must  be  minute*  4 

\y  inspected.  The  common  law  had  no  imperial 
prerogative  over  the  civil  law  courts  by  which  they 
could  be  controlled,  or  have  been  in  fact  controlled. 
The  terrors  of  prohibition  were  disregarded,  and  the 
contest  betwen  these  rival  jurisdictions  was  continued 
with  unabated  hostility  uqtil  the  agreement  signed 
by  all  the  judges  in  1632,  and  ratified  by  the  king  in 
council/    The  war  between  them  would  never  have 

a  **  Resolution  upon  the  casts  of  Admiral  Jurisdiction.    Whitehall, 
18th  February.   Present,  the  king's  most  excellent  majesty. 
Lord  Keeper,  Lord  V.  Wimbleton, 

Lord  Ab.  of  York,  Lord  V.  Wentworth, 

Lord  Treasurer,  Lord  V.  Falkland, 

Lord  Privy  Seal,  ""Lord  Bishop  of  London, 

Earl  Marshall,  Lord  Cottington, 

Lord  Chamberlain,  Lord  Newburgh, 

Earl  of  Dorset,  Mr.  Treasurer, 

Earl  of  Carlisle,  Mr.  Comptroller, 

Earl  of  Holland,  Mr.  Vice  Chamberlain, 

Earl  of  Denbigh,  Mr.  Secretary  Coke, 

Lord  Chancellor  of  Scotland,    Mr.  Secretary  Wiadebanfc. . 
Earlof  Morton^ 
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lti&      been  tentUMrtft},  Ink  bj  tbe  overruling  authority  of 
^J^^^  the  k^  ia  coimeii   A  temporary  sqspeosk**  of  hos- 


▼. 

Bevansp 


tittties  had  bees  efieete*  bj  a  previous  agreement  ef 


"  This  day  the  kins  being 
present  in  council*  the  articles 
end  propositions  following,  for 
the  Accommodating  and  set- 
tling the  difference  concerning 
prohibitions,  arising  between 
hts  majesty's  courts  at  West- 
minster, and  his  court  of  ad- 
miralty, were  fully  debated 
and  resolved  by  the  board: 
and  were  then  likewise,  upon 
reading  die  some,  as  well  be- 
fore the  judges  ef  hk  majes- 
ty's aaidceurtsat  Westminster, 
as  before  the  judge  of  his  said 
court  of  admiralty,  and  his 
attorney-general,  agreed  unto, 
and  subscribed  by  them  all  in 
his  majesty's  presence,  war. 

"  1.  If  suit  should  be  com- 
menced in  the  court  of  admi- 
ralty upon  contracts  made,  or 
other  things  personal  done 
beyond  the  sea,  or  upon  the 
sea,  no  prohibition  is  to  be 
awarded. 

"  2.  If  suit  be  before  the 
admiral  for  freight  or  mariner 
wages,  or  for  breach  of  char- 
ter-parties, for  wages  to  be 
made  beyond  the  seas  ;  though 
the  charter  party  happen  to 
be  made  within  the  realm ;  so 


aathe  penalty  be  net  < 
ed,  a  prohibition  is  not  to  be 
granted.  But  if  the  suit  be 
for  the  penalty,  or  if  the  ques- 
tion be  ihsrie,  whether  the 
charter  party  be  made  or  not  ; 
or  whether  the  plaintiff  did 
release,  or  otherwise  dis- 
charge %the  same  within  the 
realm ;  this  is  to  be  tried  in 
the  king's  courts,  and  not  in 
the  admiralty. 

"  3.  If  aoit  be  in  the  court 
of  admiralty,  for  building, 
amending,  saving,  or  necessa- 
ry victualling  of  a  ship,  against 
the  ship  itself,  and  not  against 
any  party  by  name,  but  audi 
as  for  his  interest  makes  him* 
self  a  party  ;  no  prohibition  it 
to  be  granted,  though  this  be 
done  within  the  realm. 

"  4.  Although  of  some 
causes  arising  upon  the 
Thames  beneath  the  bridge, 
and  divers  other  rivers  be- 
neath the  first  bridge,  the 
king's  courts  have  cognizance ; 
yet  the  admiralty  hath  also 
jurisdiction  there  in  the  point 
specially  mentioned  in  the 
statute  of  Decimo  quinto  Rick* 
arii  Scctwdi,  and  also  by  ex- 
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the  judges  of  the  king's  bench  and  the  admiralty,  made      ltis. 
In  1576;  but  that  agreement  was  soon  violated  by  J^^J^ 
the  common  law  courts*'    So  that  the  limits  of  the        ▼• 

Boras* 


position  and  equity  thereof, 
be  may  inquire  of  and  redress 
all  annoyances  and  obstructions 
in  those  rivers,  that  are  any 
impediment  to  navigation  or 
passage  to  or  from  the  sea; 
and  no  prohibition  is  to  be 
granted  in  such  cases* 

"  5.  If  any  be  imprisoned,  and, 
noon  habeas  corpus  brought, 
it  be  certified,  that  any  of 
these  be  the  cause  of  Us  im- 
prisonment, the  parry  shall  be 
remanded. 

"  Subscribed  4th  February, 
1632,  by  all  the  judges  of 
both  benches.9'  Cro.  Car. 
296,  London  Ed.  of  1657. 
By  Sir  Harbottle  Grimstone. 
These  resolutions  are  inserted 
in  the  early  editions  of  Croke's 
reports*  but  left  out  in  the  lat- 
er, seemingly  ex  Industrie.  2 
Brown'*  Civ.  4"  Mm.  Law,  79. 

a      "  nth  of  May,  1575. 

"  The  request  of  the  judge 
of  the  admiralty  to  the  lord 
chief  justice  of  her  majesty's 
bench*  and  his  colleagues,  with 
their  answers  to  the  same. 

"  1st  Request.  That  after 
judgment  or  sentence  given  in 


the  court  of  admiralty,  in  any 
cause  or  appeal  made  from  the 
same  to  the  high  court  of 
chancery,  it  may  please  them 
to  forbear  the  granting  of  apy 
writ  of  prohibition,  either  ,to 
the  judge  of  said  court  or  to 
her  majestie's  delegates,  at  the 
sute  of  him  by  whom  such  ap- 
peal shall  be  made,  seeing  by 
choice  of  remedy  in  that  way, 
in  reason  he  ought  to  be  con- 
tented therewith,  and  not  to 
be  relieved  any  other  way. 

"Answer.  It  is  agreed  by 
the  lord  chief  justice  and  his 
colleagues,  that  after  sentence 
given  in  the  delegates,  no  pro- 
hibition shall  be  granted.  And 
if  there  be  no  sentence,  if  a 
prohibition  be  not  sued  for 
within  the  next  term  following 
sentence  in  the  admiralty-court* 
or  within  two  terms  after  at 
the  farthest,  no  prohibition 
shall  pass  to  the  delegates 

"  2d  Request.  That  prohi- 
bitions hereafter  be  not  grant* 
ed  upon  bare  suggestions  or 
surmises,  without  summary 
examination  and  proof  thereof, 
wherein  it  may  be  lawful  to 
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admiralty  jurisdiction  in  England,  as  fixed  at  the  timfe 
the  United  States'  constitution  was  established,  ceuld 
not  be  ascertained  by  the  common  law  alone.    Re- 


the  judge  of  the  admiralty, 
and  the  party  defendant  to  have 
counsel,  and  to  plead  for  the 
■tay  thereof,  if  there  shall  ap- 
pear cause. 

"  Answer.  They  haye  agreed 
{hat  the  judge  of  the  admiralty 
and  the  party  defendant  shall 
hare  counsel  in  court,  and  to 
plead  to  stay,  if  there  may  ap- 
pear evident  cause. 

"3d  Request.  That  the  judge 
of  the  admiralty*  according  to 
such  an  ancient  order  as  hath 
been  taken  by  king  Edward 
the  first,  and  his  council,  and 
according  to  the  letters  patent 
of  the  lord  admiral  for  the 
time  being,  and  allowed  by 
other  kings  of  the  land  ever 
since,  and  by  custom  time  out 
of  the  memory vof  man,  may 
bave  and  enjoy  cognition  of  all 
contracts,  and  other  things, 
rising  as  well  beyond,  as  upon 
the  sea,  without  let  or  prohi- 
bition. 

"  Answer.  This  is  agreed 
upon  by  the  said  lord  chief 
justice,  and  his  colleagues. 

"4th  Request.  That  the 
said  judges  may  hare  and  en- 
joy the  knowledge  of  the 
breach     of     charter-parties, 


made  betwixt  masters  of  ships 
and  merchants  for  voyages  to 
be  made  to  the  parts  beyond 
the  sea,  and  to  be  performed 
upon  and  beyond  the  sea,  ac- 
cording as  it  hath  been  accus- 
tomed time  out  of  mind,  and  ac- 
cording to  the  good  meaning 
of  the  32d  of  Henry  8.  c.  14. 
though  the  same  charter-par- 
ties be  made  within  the  realm. 

'<  Answer.  This  is  likewise 
agreed  upon,  for  things  to  be 
performed,  either  upon  or  be- 
yond the  sea,  though  the 
charter-party  be  made  upon 
the  land,  by  the  statute  of  thtf 
32d  of  Henry  8.  chap.  14. 

"  5th  Request.  That  writs 
of  corpus  cum  causa  be  not 
directed  to  the  said  judge,  in 
causes  of  the  nature  aforesaid, 
and  if  any  happen  to  be  dn 
rected,  that  it  may  please  them 
to  accept  of  the  return  thereof 
with  the  cause,  and  not  the 
body,  as  it  hath  always  been 
accustomed. 

"  Answer.  If  any  writ  of 
this  nature  be  directed  in  the 
causes  before  specified,  they 
are  content  to  return  the  bo- 
dies again  to  the  lord  admiral's 
gaol,  upon  certificate  of  the 
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sort  must  have  been  had  for  this  purpose  to  the  re-      1818. 
solutions  of  the  king  in  council,  Jn  1575  and  1632,  Unit  Stales 
and  to  the  statutes  of  Richard  II.  and  Henry  VIIL 


V. 

Bevans. 


cause  to  be  such,  or  if  it  be 
for  contempt  or  disobedience 
to  the  court  in  any  such  cause." 
ZottcV*  Jurisdiction  of  the  Ad- 
miralty of  England  Asserted, 
1*1. 

Extract  from  "  Tie  com- 
plaint of  the  lord  admiral  of 
England,  to  the  king's  most 
excellent  majesty,  against  the 
judges  of  the  realm,  concern- 
ing prohibitions  granted  to  the 
court  of  admiralty,  11  Februa- 
ry, penultimo  die  Termini 
Hillarii,  Anno  8.  Jac.  Regis : 
fcc." 

"  5.  To  the  end  that  the 
admiral  jurisdiction  may  re- 
ceive all  manner  of  impeach- 
ment and  interruption,  the 
riven  beneath  the  first  bridge 
where  it  ebbeth  and  floweth, 
and  the  ports  and  creeks,  are 
by  the  judges  of  the  common 
law  affirmed  to  be  no  part  of 
the  seas,  nor  within  the  admi- 
ral jurisdiction :  And  where- 
upon prohibitions  are  usually 
awarded  upon  actions  depend- 
ing in  that  court,  lor  contracts 
and  other  things  done  in  those 
places  f  notwithstanding  that 
by  use  and  practice  time  out 

Vol.  III. 


of  mind,  the  admiral  court  have 
had  jurisdiction  within  such 
ports,  creeks,  and  rivers. 

"  7.  That  the  agreement 
made  anno  domini  1675,  be- 
tween the  judges  of  the  king's 
bench  and  the  court  of  admi- 
ralty for«the  more  certain  and 
quiet  execution  of  admiral  ju- 
risdiction, is  not  observed  as 
it  ought  to  be."  Zouch.  Pre- 
face. The  last  of  the  above 
articles  of  complaint  was  an- 
swered by  sir  Edward  Coke  in 
the  name  of  the  common-law 
judges  as  follows : 

"  Answer.  The  supposed 
agreement  mentioned  in  this 
article  hath  not  as  yet  been 
delivered  unto  us,  but  having 
heard  the  same  read  over  be- 
fore his  majesty  (out  of  a  pa- 
per not  subscribed  with  the 
hand  of  any  judge)  we  answer, 
that  for  so  much  thereof  as' 
differeth  from  these  answers, 
it  is  against  the  laws  and  sta- 
tutes of  the  realm :  and  there- 
fort  the  judges  of  the  king's 
bench  never  assented  there- 
unto, neither  doth  the  phrase 
thereof  agree  wkh  the  terms 
of  the  law  of  the  realm." 
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1818.       The  framers  of  the  constitution  took  a  large  and 
n-^-n/^/   liberal  view  of  this  subject.    They  were  not  igao- 

Unit.  States  ~  J 

r.         rant  of  the  usurpations  of  the  common  law  courts 
upon  the  admiralty  jurisdiction,  and  therefore  used, 
ex  industrial,  the  broad  terms  "  all  cases  of  admi- 
ralty and  maritime  jurisdiction ;"  leaving  the  judi- 
ciary  to  determine  the  limit  of  these   terms,  not 
merely  by  the  inconsistent  decisions  of  the  English 
Common  law  courts,  (which  are  irreconcilable  with 
each  other,  and  with  the  remains  of  jurisdiction  that 
are  by  them  acknowledged  still  to  belong  to  the  ad- 
miralty,) but  by  an  impartial  view  of  the  whole  mat- 
tec,  going  back  to  its  original  foundations.    What 
cases  are  "  of  admiralty  and  maritime  jurisdiction," 
must  be  determined,  either  by  their  nature,  or  by  the 
place  where  they  arise.    The  first  class  includes  all 
questions    of  prize,    and    all    maritime    contracts 
wherever  made,  and  wherever  to  be  executed.     The 
second  includes  all  torts  and  offences  committed  on 
the  high  seas,  and  in  ports  and  rivers  within  the  ebb 
and  flow  of  the  tide.     It  is  within  the  latter  branch 
of  the  admiralty  jurisdiction  that  the  present  case  folk. 
The  jurisdiction  of  the  admiralty  all  over  Europe, 
and  the  countries  conquered  and  colonized  by  Europe, 
extends  to  the  sea,  and  its  inlets,  arms,  and  ports  ; 
wherever  the  tide  ebbs  and  flows.    Even  in  Eng- 
land, this  particular  offence,  when  "  committed    in 
great  ships,  being  hovering  in  the  main  stream  of 
great  rivers,  beneath  the  bridges  of  the  same,  nigh  to 
the  sea,"  is  within  the  admiralty  jurisdiction.    The 
place  where  this  murder  was  committed  is  precisely 
within  the  jurisdiction  of  the  admiralty  as  expounded 
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by  Lord  Hale  in  his  commentary  on  the  statute  28th      i«i8. 
Henry  VIII.  ch.  15.  which  has  been  preferred  to  w^^C^ 
Lord  Coke's  construction  by  all  the  judges  of  Eng- 
land in  ike  very  recent  case  of  the  King  v.  Bruce/ 


V. 

Bevans. 


a  "  At  the  admiralty  sessions 
holden  at  the  Old  Bailey  in  the 
year  1812,  John  Bruce  was 
tried*  before  Lord  Ellenbo- 
rough,  Ch.  J.  for  the  wilful 
amrder  of  a  ferry  boy  of  the 
name  of  James  Dean.        - 

"  The  evidence  of  the  fact 
was  extremely  clear,  and  was 
fully  confessed  by  the  prisoner 
himself  at  the  trial,  and  the 
jury  found  him  guilty.    But  it 
appeared  also,  that  the  place 
in  which  this  murder  was  com- 
mitted is  a  part  of    Milford 
Haven,  in  the  passage  over  the 
same,   between  Bulwell    and 
die   opposite  shore,  near  the 
town  of  Milford,  the  passage 
there  being  about  three  miles 
over.     It  was  about  seven  or 
eigbt  miles  from  the  mouth  of 
the    river  or   open  sea,  and 
about  sixteen  miles  below  any 
bridges  over  the   river:   the 
water  there,  which  was  al- 
ways* perfectly  salt,  was  gene- 
rally above  twenty-three  feet 
deep,  and  the  place  was,  ex- 
cepting at  very  low  tides  in- 
deed, never  known  to  be  dry. 
Men  of  war  of  seventy-four 


guns  Were  then  building  near 
an  inlet  close  by  the  place. 
In  spring  tides,  sloops  and 
cutters  of  one  hundred  tons 
burthen,  are  navigable  where 
the  body  was  found,  which  is 
also  nearly  opposite  to  where 
men  of  war  ride.  The  depu- 
ty Vice  Admiral  of  Pembroke- 
shire said,  that  he  had  of  late 
employed  his  water  bailiffs  to 
execute  process  in  that  part  of 
the  haven,  but  there  was  no 
evidence  either  way,  as  to  the 
execution  of  the  common-law 
process  there. 

"The  court  upon  this  evi- 
dence left  the  case  to  the 
jury,  with  observations  as  to 
the  situation  of  the  place, 
whether  it  was  within  the  ju- 
risdiction or  not,  and  the  jury 
found  the  prisoner  guilty  ;  but 
the  case  was  saved  for  the  opi- 
nion of  the  twelve  judges. 

<'  The  question  was,  whe- 
ther the  place  where  the  mur- 
der was  committed  was  to  be 
considered  as  within  the  limits 
to  which  commissions  granted 
under  the  statute  28  Henry 
VIII.  c.  15.  for  the  trial  of  the 
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1818.  The  observation  of  Mr.  Justice  Buller,  in  Smart  w. 
uSPs^  Wolff,-  that  "  with  respect  to  what  is  said  relative  to 
the  admiralty  jurisdiction  ut  4  Inst.  135.,  I  think 
that  part  of  Lord  Coke's  work  has  been  always  re- 
ceived with  great  caution,  and  frequently  contradict- 
ed. He  seems  to  have  entertained,  not  only  a  jea- 
lousy of,  but  an  enmity  against,  that  jurisdiction,"  is 
a  sufficient  -answer  to  any  thing  that  depends  on  the 
authority  of  Lord  Coke  as  to  this  controversy.  If 
then  the  locus  in  quo  be  within  the  admiralty  juris- 
diction, it  is  "out  of  the  jurisdiction  of  any  particu- 
lar state ;"  because  all  the  states  have  surrendered! 
by  the  constitution,  all  the  admiralty  jurisdiction  they 
formerly  possessed  to  the  United  States.    The  cri- 


offences  therein  mentioned, 
"  committed  in  or  upon  the  sea, 
or  in  any  other  haven,  river, 
creek,  or  place,  where  the 
admiral  or  admirals  have  or 
pretend  to  have  power,  au- 
thority or  jurisdiction,"  do  by 
law  extend. 

"  The  judges,  with  the  ex- 
ception of  Mr.  Justice  Grose, 
all  assembled  on  the  23d  of 
December,  1812,  at  Lord  £1- 
lenborough's  chambers,  to  con- 
sider this  question,  and  they 
were  unanimously  of  opinion, 
that  the  trial  was  properly 
had,  and  that  there  was  no 
objection  to  the  conviction,  on 
the  ground  of  any  supposed 
want  of  jurisdiction,  in  the 
a  ST. 


commissioners  appointed  by 
commission,  under  the  statute 
28  Hen.  VIU.  c.  15.  in  re- 
spect of  the  place  where  the 
offence  was  committed.  Do* 
ring  the  discussion  of  this 
point,  the  construction  of  this 
statute  by  Lord  Hale  in  his 
Pleas  of  the  Crown,  was  much 
preferred  to  the  doctrine  of 
Lord  Coke  in  his  Institutes, 
and  most,  if  notall  the  judges, 
seemed  to  think  that  the  com- 
mon law  had  a  concurrent  ju- 
risdiction in  this  haven ;  and 
in  other  havens,  creeks  and 
rivers  in  this  realm."  2  Ltack9* 
Crvwn  duet,  1099.  Cue  363. 
4th  ed.  1815. 
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minal  branch  of  that  jurisdiction  has  been  given  by      ms. 
the  United  States  to  the  circuit  court  in  the  act  of 
1790,  ch.  9.    The  locus  in  quo  has  not  been  shown 
to  be  within  the  state  jurisdiction.   Because  the  state 
process  has  been  served  therein  is  no  proof  of  the 
legality  of  such  service ;  and  the  case  does  not  state 
that  such  process  had  been,  in  any  instance,  served 
on  board  the  public  ships  of  war  of  the  United 
States.    Those  ships  are  exempt  even  from  a  foreign 
jurisdiction ;  and,  when  lying  in  the  dominions  of 
another  nation,  are  not  subject  to  its  courts,  but  all 
civil  and  criminal  causes  arising  on  board  of  them 
are  exclusively  cognizable  in  the  courts  of  the  Uni- 
ted States.    This  is  a  principle  of  public  law  which 
has  its  foundation  in  the  equality  and  independence 
of  sovereign  states,  and  in  the  fatal  inconveniences 
and  confusion  which  any  other  rule  would  introduce. 
The  merchant  vessels  of  a  nation  may  be  searched  for 
contraband,  for  enemy's  property,  or  for  smuggled 
goods,  and,  as  some  have  contended,  for  deserters, 
whether  they  are  on  the  high  seas  or  in  the  ports  of 
the  searching  power ;  but  public  ships  of  war  may 
not  be  searched,  whether  on  the  high  seas  or  in  the 
ports  of  the  power  making  the  search.    The  first 
may  be  searched  any  where,  except  within  the  ju- 
risdiction of  a  neutral  state.    They  may  be  search- 
ed on  the  ocean ;  because  there  all  nations  have  a 
common  jurisdiction :  They  may  be  searched  in  the 
waters  of  the  searching  power ;  because  the  permis- 
sion to  resort  to  its  ports,  (whether  implied  or  ex- 
press,) does  not  import  any  exemption  from  the  local 
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1818.  jurisdiction/  The  latter  (i.  e.  public  vessels)  may 
u^Tstatl  not  "*  searc"ie^  ^y  where,  neither  in  the  ports  which 
"▼.  they  enter  nor  on  the  high  seas.  Not  in  the  ports 
which  they  enter ;  because  the  permission  to  enter 
implies  an  exemption  from  the  jurisdiction  of  die 
place.  Nor  on  the  high  teas ;  because  the  common 
jurisdiction  which  all  nations  have  thereon  does  not 
extend  to  a  public  ship  of  war,  which  is  subject  only 
to  the  jurisdiction  of  the  sovereign  to  which  it  be- 
longs. Every  argument  by  which  this  exemption  is 
sustained,  as  to  foreign  states,  applies  with  equal 
force  as  between  the  United  States  and  every  parti- 
cular state  of  the  Union;  and  it  is  fortified  by  other 
arguments  drawn  from  the  peculiar  nature  and  pro- 
visions of  our  own  municipal  constitution.  The 
sovereignty  of  the  United  States  and  of  Massachu- 
setts are  not  identical ;  the  former  have  a  distinct 
sovereignty,  for  separate  purposes,  from  the  latter. 
Among  these  is  the  power  of  raising  and  maintaining 
fleets  and  armies  for  the  common  defence  and  the 
execution  of  the  laws.  If  any  particular  state  had 
it  in  its  power  to  intermeddle  with  the  police  and  go- 
vernment of  an  army  or  navy  thus  raised,  upon  anj 
pretext,  there  would  be  an  end  of  the  exclusive  au- 
thority of  the  United  States  in  this  respect.  Wan 
and  other  measures,  unpopular  in  particular  sections 
of  the  country,  might  be  impeded  in  their  prosecution, 
by  the  interference  of  the  state  authorities.  Such  a  con- 
flict of  jurisdictions  must  teAainate  in  anarchy  and 
confusion.    But  the  court  will  take  care  that  no  such 

«  The  Exchange,  7  Cranch,  144. 
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conflict  shall  arise.  The  judiciary  act  of  1789,  ch.  isis. 
30.  s.  11.  giving  to  the  circuit  courts  cognizance  ^J^^jl 
of  all  crimes  and  offences  cognizable  under  the  au-  ▼.  < 
tkvrity  of  the  United  States,  and  the  statute  of  1790, 
ch.  9.  declaring,  that  "  if  any  person  shall  commit 
upon  the  high  seas,  or  in  any  river,  haven,  basin,  or 
bay,  out  of  the  jurisdiction  of  any  particular  state, 
murder,  &c.  he  shall,  on  conviction,  suffer  death,"  and 
that  "  if  any  person  or  persons  shall,  within  any  fort, 
&c.  or  in  any  other  place  or  district  of  country  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States, 
commit  the  crime  of  wilful  murder,  such  person  or  per- 
sons, on  being  thereof  convicted,  shall  suffer  death/5  and 
a  public  ship  of  war,  as  well  as  the  space  of  water  she 
occupies,  being  "  out  of  the  jurisdiction  of  any  par- 
ticular state"  and  being  "  a  place"  under  the  sole  and 
exclusive  jurisdiction  of  the  United  States  f*  it  follows 
that  the  circuit  court  of  Massachusetts  district,  had 
exclusive  cognizance  of  this  offence,  which  was  com- 
mitted out  of  the  jurisdiction  of  any  particular  state, 
and  m  a  place  under  the  sole  and  exclusive  jurisdic- 
tion of  the  United  States. 

Mr.  Webster,  in  reply.  The  argument  oir  the 
part  of  the  United  States  is,  that  the  circuit  court 
has  jurisdiction,  first,  because  the  murder  was  com- 
mitted on  board  a  national  ship  of  war,  in  which  no 
state  can  exercise  jurisdiction;  inasmuch  as  ships  of 
war  are  considered  as  parts  of  the  territory  of  the 
government  to  which  they  belong,  and  no  other  go- 
vernment can  take  cognizance  of  offences  committed 
in  them.    Two  answers  may  be  given  to  this  argu- 
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1918.      ment.    The  first  is,  that  the  main  inquiry  being, 
^pCJ^V  whether*  the  circuit  court  has  jurisdiction,  and  the 
v.        jurisdiction  of  that  court  being  only  such  as  is  given 
to  it  by  the  act  of  congress,  it  is  sufficient  to  say  that 
no  act  of  congress  authorizes  that  court  to  take  cog- 
nizance of  any  offences,  merely  because  committed 
on  ships  of  war.    Whether  congress  might  have  done 
this,  or  might  not,  it  is  clear  that  it  has  not  done  it. 
It  is  the  nature  of  the  place  in  which  the  ship  lies, 
not  the  character  of  the  ship  itself,  that  decides  the 
question  of  jurisdiction.     Was  the  u  haven"  in  winch 
the  murder  was  committed,  within  the  jurisdiction  of 
Massachusetts  ?  If  so,  no  provision  is  made  by  the 
act  for  punishing  the  offence  in  the  circuit  court. 
The  law  does  not  inquire  into  the  nature  of  the  em- 
ployment or  service  in  which  the  offender  may  have 
been  engaged  at  the  time  of  committing  the  offence: 
but  only  into  the  local  situation  or  territory  where  it 
was  committed.     If  committed  within  the  territorial 
jurisdiction  of  a  state,  it  excludes  the  jurisdiction  of 
the  circuit  court  by  express  words  of  exception.    If, 
therefore,  it  has  been  shown  that  this  haven  or  har- 
bour is  within  the  limits  of  Massachusetts,  and  under 
the  general  common  law  jurisdiction  of  that  state, 
the  offence  being  committed  in  that  harbour,  cannot 
be  tried  in  the  circuit  court.     The  second  answer  is, 
that  the  doctrine  contended  for  is  applicable  only  be- 
tween one  sovereign  power  and  another ;  a  relation 
in  which  the  government  of  the  United  States  does 
not  stand  towards  the  state  governments.     Whenever 
ships  of  war  of  the  United  States  are  within  the 
country,  in  the  ports  or  harbours  of  any  state,  they 
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are  to  be  considered  as  at  borne.    They  are  not  then      1818. 
in  foreign  ports  or  harbours,  and  the  jurisdiction  of  u^g^g 
the  states  is,  as  to  them,  a  domestic  jurisdiction.     If        *• 
this  be  not  so,  persons  on  board  such  ships,  though  in 
the  bosom  of  their  own  country,  would  be  in  most 
cases,  subject  to  no  civil  jurisdiction  whatever.    Even 
persons  committing  offences  on  land  might  flee  on 
board  such  ships,  and  escape  punishment,  if  they 
could  not  be  followed  by  state  process.    The  doc- 
trine contended  for  would  go  to  a  great  length.    The   - 
cases  cited  speak  of  armies,  as  well  as  ships  of  war; 
and  the  doctrine,  if  applicable  in  the  latter  case,  is 
equally  so  in  the  former.     How  then  are  offences  to 
be  punished,  if  committed  by  persons  attached  to  the 
army  of  the  United  States,  while  in  their  own  coun- 
try ?  It  is  admitted,  that  in  England,  such  offenders 
are  punished  in  the  courts  of  common  law ;  and  the 
act  of  congress  establishing  the  articles  of  war,  also 
provides  expressly,  that  any  officer  or  soldier  accused 
of  a  capital  or  other  crime,  such  as  is  punishable  by 
the  known  laws  of  the  land,  shall  be  delivered  to  the 
civil  magistrate,  in  order  to  be  brought  to  trial.    What 
civil  magistrate  is  here  intended  ?  It  must  necessarily 
be  such  magistrate  as  acts  under  state  authority,  be- 
cause no  provision  is  made  for  the  trial  of  such  of- 
fenders in  the  courts  of  the  United  States.     Perhaps 
such  provisions  might  be  made  by  congress,  relative 
as  well  to  offences  committed  by  soldiers  in  the  army, 
as  by  seamen  in  the  navy,  under  the  general  power 
to  establish  rules  for  the  government  of  the  army 
and  navy.    But  no  such  provision  has  hitherto  been    ' 
made.    State  process,  on  the  contrary,  has  been  con- 
Vol..  HI.  49 
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1818.       stantly  served  and  obeyed  in  cases  proper  for  the  ia- 
tnPstat'    ter^erence  °f  the  ctol  authority,  both  in  the  army  and 
v.        navy.    Writs  of  Habeas  Corpus,  issued  by   state 
judges,  have  been  served  on,  and  obeyed  by,  military 
officers  in  their  camps  and  naval  commanders  on 
their  quarter  decks/    To  all  these  purposes  the  state 
courts  are  considered  as  parts  of  the  general  system 
of  judicature  established  in  the  country.    They  are 
not  regarded  as  foreign,  but  as  domestic  tribunals. 
The  consequences,  which  it  has  been  imagined  might 
follow  from  the  exercise  of  state  jurisdiction  in  these 
cases,  are  hypothetical  •  and  possible  only.     Hitherto 
no  inconvenience  has  been  (experienced.    In  most 
instances  which  might  occur,  this  court  would  have  a 
power  of  revision ;  and  if,  in  other  instances,  inconve- 
nience should  be  felt,  it  must  be  attributed  to  that  dis- 
tribution and  partition  of  power,  which  the  people 
have  made  between  the  general  and  state  govern- 
ments.   It  would  be  a  strange  inconsistency  to  hold 
the  states  to  be  foreign  powers  in  relation  to  the  go- 
vernment of  the  United  States,  and  to  apply  to  them 
the  principles  of  the  cases  cited,  and  to  hold  their 
courts  to  be  judicatures  existing  under  a  foreign  au- 
thority ;  when  the  judgments  of  those  courts  are  not 
only  treated  here  as  judgments  of  the  courts  of  tike 
United  States  are  treated,  but  when  also  congress  has 
referred  to  them  the  execution  of  many  laws  of  the 
general  government,  and  when  appeals  from  their  de- 
cision are  constantly  brought,  in  the  provided  cases, 
into  this  court  by  writ  of  error.    It  is  also  insisted, 

a  In  the  matter  of  Stacey,  10  Johu.  Rep.  310. 
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,  on  t)ie  other  side,  that  this  is  a  case  of  admiralty  and      wis. 
maritime  jurisdiction.    It  is  not  a  case  of  exclusive  ^^^ 
admiralty  jurisdiction,  if  th^t  jurisdiction  is  to  be  de-        r. 
fined  and  limited  in  its  application  to  the  case,  by  the     ?*"*** 
general  principles  of  the  English  law.    And  not  only 
must  the  common  law  be  resorted  to,  for  the  inter- 
pretation of  the  technical  terms  and  phrases  of  that 
science,  as  used  in  the  constitution,,  but  also  for  as- 
certaining the  bounds  intended  to  be  set  to  the  juris- 
diction of  other  courts.    In  other  words,  the  framers 
of  the  constitution  must  be  supposed  to  have  intended 
to  establish  courts  of  cbmmon  law,  of  equity,  and  of 
admiralty,  upon  the  same  general  foundations,  and 
with  similar  powers,  as  the  courts  of  the  same  de- 
scriptions respectively,  in  that  system  of  jurispru- 
dence with  which  they  were  all  acquainted.    Is  there 
any  doubt  what  answer  they  would  have  given,  if 
they  had  been  asked  whether  it  was  their  purpose  to 
include  in  the  admiralty  and  maritime  jurisdiction, 
such  cases  only  as  had  been  tried  by  the  courts  of 
that  jurisdiction  for  a  century,  or  whether  they  in- 
tended to  confer  the  admiralty  jurisdiction,  as  the 
civilians  contend  it  existed  before  the  time  of  Richard 
the  Second  ?  It  is  said,  however,  that  there  has  been 
a  practical  construction  given  to  this  provision  of  the 
constitution,  as  well  by  congress  as  the  courts  of  law, 
which  has,  in  one  instance  at  least,  and  that  a  very 
important  one,  departed  from  the  limit  assigned  to 
the  admiralty  by  the  common  law.    This  refers  to 
seizures  for  the  violation  of  the  laws  of  trade  and  of 
the  revenue  ;  which  seizures,  although  made  in  ports 
ujid  h arbours,  2nd  within  the  bodies  of  counties,  are 
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1818.      holden  to  be  of  admiralty  jurisdiction,  although  such 

tftriTsuu'    certa^y  ^  n<* ^e case  m  England.    The  existence 
j.        of  this  exception  must  be  admitted.    The  act  to  es- 
tablish the  judicial  courts  provides,  that  the  district 
court  "  shall  have  exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction 
including  all  seizures  under  laws  of  impost,  naviga- 
tion or  trade,  where  the  seizures  are  made  on  waters 
navigable  from  the  sea,  &c."    Perhaps  this  act  need 
not  necessarily  be  so  construed  as  to  consider  sucb 
seizures  to  be  of  admiralty  jurisdiction,  if  they  were 
not  such  before.    The  word  "  including"  might  re- 
fer to  the  general  powers  of  the  court,  and  not  to  the 
words  immediately  preceding,  viz.  "  admiralty  and 
maritime  jurisdiction."    But  then  such  seizures,  like 
other  civil  causes,  are,  by  the  constitution,  to  be  tried 
by  jury,  unless  they  be  of  admiralty  and  maritime 
jurisdiction ;  and  it  must  be  admitted  that  this  court 
has  repeatedly  decided,  that  they  are  of  admiralty 
jurisdiction,  and  are  not  to  be  tried  by  jury.    The 
first  case  is  that  of  La  Vengeance.    The  opinion  of 
the  court  was  delivered  in  this  case,  without  giving 
the  reasons  upon  which  it  was  founded/    The  next 
is  the  Sally/  This  was  decided  without  argument, and 
expressly  on  the  authority  of  the  preceding  case.  The 
point  was  made  again  in  The  United  States  v.  The  Bet- 
sey and  Charlotte/  and  decided  as  it  had  been  before  ; 
the  court  considering  the  law  to  be  completely  set- 
tled by  the  case  of  the  The  Vengeance*     Two  sab- 
sequent  cases,  the  Samuel  and  the  Octavia/  have 

a  3  Doll.  297.  b  %  Cranch,  406.  c  4  Cranch,  443.       J 
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been  disposed  of  in  die  same  manner.  As  was  said  in      18I8. 
the  argument  of  the  case  last  cited,  the  arguments  ^^^C^jL 
urged  against  the  doctrine,  in  all  the  cases  subse-        r. 
quent  to  the  Vengeance,  have  always  been  an- 
swered by  a  reference  to  the  authority  of  that  case. 
As  these  cases  have  all  been  decided,  without  any 
exhibition  of  the  grounds  and  reasons  on  which  the 
decisions  rest,  they  afford  little  light  for  analogous 
cases.    They  show,  that  in  one  respect,  admiralty 
jurisdiction  is  here  to  be  taken  to  be  more  compre- 
hensive than  it  is  in  England.  It  will  not  follow  that  it 
is  to  be  so  taken  in  all  respects.   If  this  were  to  follow, 
it  would  be  impossible  to  find  any  bound  or  limit  at  all. 
It  is  admitted,  that  this  exception  from  the  English 
doctrine  of  admiralty  jurisdiction  does  exist  here. 
But  if  distinct  and  satisfactory  reasons  for  the  excep- 
tion can  be  shown,  this  will  rather  strengthen  than 
invalidate  the  general  proposition.    Such  reasons 
may,  perhaps,  be  found  in  the  history  of  the  Ame- 
rican colonies,  and  of  the  vice-admiralty  courts  es- 
tablished in  them  by  the  crown.   The  first  and  grand 
object  of  the  English  navigation  act,  (12  Ch.  II.) 
seems  to  have  been  the  plantation  trade.*    It  was 
provided  by  that  act,  that  none  but  English  ships 
should  carry  the  plantation  commodities ;  and  that  the 
principal  articles  should  be  carried  only  to  the  mother 
country.    By  the  subsequent  act  of  15  Ch.  II.  the 
supplying  of  the  plantations  with  European  goods 
was  meant  to  be  confined  wholly  to  the  mother  coun- 
try.    Strict  rules  were  laid  down  to  secure  the  due 

a  Jfeevet't  Hist  Lam  of  Skip.  45. 
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1816.      execution  of  these  acts,  and  heavy  penalties  imposed 
on  such  as  should  violate  them.    Other  statutes  to 
enforce  the  provisions  of  these  were  passed,  with 
other  rules,  and  new  penalties,  in  the  subsequent  years 
of  the  same  reign.    "  In  this  manner  was  the  trade 
to  and  from  the  plantations  tied  up,  almost  for  the 
sole  and  exclusive  benefit  of  the  mother  country. 
But  laws  which  made  the  interest  of  a  whole  people 
subordinate  to  that  of  another,  residing  at  the  dis- 
tance of  three  thousand  miles,  were  not  likely  to  .exe- 
cute themselves  very  readily;  nor  was  it  easy  to  find 
many  upon  the  spot  who  could  be  depended  upon  for 
carrying  them  into  execution."*    In  fact,  these  laws 
were,  more  or  less,  evaded  or  restricted  in  all  the 
colonies.    To  enforce  them  was  the  constant  endea- 
vour of  the  government  at  home ;  and  to  prevent  or 
elude, their  operation  the  constant  object  of  the  co- 
lonies.   "  But  the  laws  of  navigation  were  no  where 
disobeyed  and  contemned  so  openly  as  in   New- 
England.  ,  The  people  of  Massachusetts  Bay  were, 
from  the  first,  disposed  to  act  as  if  independent  of  the 
mother  country;  and  having  a  governor  and  magis- 
trates of  their  own  choice,  it  was  very  difficult  to 
enforce  any  regulations  which  came  from  the  Eng- 
lish parliament,  and  were  adverse  to  their  colonial 
interest."*    No  effectual  means  of  enforcing  the  se- 
veral acts  of  navigation  and  trade  had  been  found, 
when,  in  1696,  the  act  of  7  and  8  Will.  III.  ch.  22. 
was  passed,  for  preventing  frauds,  and  regulating 
abuses  in  the  plantation  trade.    This  act  gave  a  new 

e,  'Reeve tf  55.  b  Id.  57. 
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body  of  regulations;  and,  among  other  things,  be-      ms. 
cause  great  difficulty  had  been  experienced  in  pro-  Unit  ^ 
curing  convictions,  new  qualifications  were  required        v. 
for  jurors,  who  should  sit  in  causes  of  alleged  viola- 
tion of  the  laws ;  and  the  officer  or  informer  might 
elect  to  bring  his  prosecution  in  any  county  within 
the  colony*    All  these  correctives  were  of  little  force, 
so  that  the  government  soon  after,  vpth  the  view  of 
securing  the  execution  of  this  and  the  other  acts  of 
trade  and  navigation,  proceeded  to  institute  courts  of 
admiralty*    These  courts  appear  to  have  claimed 
jurisdiction  in  causes  of  alleged  violation  of  the  laws 
of  trade 'and  navigation,  upon  the  construction  of  this 
act  of  7  and  8  Will.  III.    In  1702,  the  Board  of 
Trade,  u  being  doubtful,"  as  they  say,  "  of  the  true 
jurisdiction  of  the  admiralty,"  desired  to  be  informed 
by  the  Attorney  and  Advocate  General,  (Sir  Edward 
Nbrthey  and  Sir  John  Cooke,)  "  whether  the  courts 
of  admiralty,  in  the  plantations,  by  virtue  of  the  7  and 
8  of  King  William,  or  any  other  act,  have  there  any  fur- 
ther jurisdiction  than  is  exercised  in  England  ?  Whe- 
ther the  courts  of  admiralty,  in  the  plantations,  can  take 
cognizance  of  questions  which  arise  concerning  the  im- 
portation or  exportation  of  any  goods  to  or  from  them, 
or  of  frauds  in  matters  of  trade  ?  And  in  case  a  ves- 
sel sail  up  any  river  with  prohibited  goods,  intended    ' 
for  the  use  of  the  inhabitants,  whether  the  informer 
may  choose  in  what  court  he  will  prosecute — in  the 
court  of  admiralty,  or  of  common  law  ?"  The  opinion 
of  the  Attorney  General  was,  that  "  the  act  (7  and  8 

a  Id.  70. 
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1818.      Will.  IIL)  gave  the  admiralty  court  in  the  plantations, 
u-*TsutL  jurisdiction  of  all  penalties  and  forfeitures  for  unlaw- 
▼.        ful  trading,  either  in  defrauding  the  king  in  his  cus- 
U1,     toms,  or  importing  into,  or  exporting  out  of,  the  plan- 
tations, prohibited  goods ;  and  of  all  frauds  in  mat- 
ters of  trade,  and  offences  against  the  acts  of  trade, 
committed  in  the  plantations :"  and  he  mentions  the 
case  of  Colonel  Quarry,  judge  of  the  admiralty  in 
Pennsylvania,  then  pending  in  the  Queen's  Bench,  in 
which  a  judicial  decision  on  the  point  might  be  ex- 
pected.   The  opinion  of  the  Advocate  General  was, 
of  course,  equally  favourable  to  the  admiralty  juris- 
diction/   On  this  construction  of  the  statute,  "the 
courts  of  admiralty  in  the  colonies  assumed  jurisdic- 
tion over  causes  arising  from  violation  of  the  laws  of 
trade  and  of  revenue ;  "  and  from  this  time,7'  sajs 
Mr.  Reeves,  "  there  seems  to  have  been  a  more  ge- 
neral obedience  to  the  acts  of  trade  and  navigation." 
This  jurisdiction  continued  to  be  exercised  by  the 
colonial  courts  of  admiralty  down  to  the  period  of  the 
revolution ;  and  is  still  exercised  by  the  courts  of  those 
colonies,  which  retain  their  dependence  on  the  Bri- 
tish crown.*    This  may  be  the  ground  on  which  ft 
has  been  supposed  that  the  states  of  the  union,  in 
forming  a  new  government,  and  granting  to  it  juris- 
diction in  admiralty  and  maritime  causes,  might  be 
presumed  to  have  included  in  the  grant  the  authority 
to  take  cognizance  of  causes  arising  from  the  viola- 
tion of  the  laws  relative  to  customs,  navigation,  and 

a  2  Chalmers'  Opinions  of  Eminent  Lawyers,  187.  193. 
b  %Bro.  Civ.  £  Adm.  Law,  492<    2  Rob.  248. 
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trade.    AH  the  colonies  had  seen  this  authority  exer-      -it  is. 
eised  as  matter  of  admiralty  jurisdiction.    It  was  not  .JjJpC^ 
peculiar  to  the  courts  of  any  one  of  them,  but  com-        r. 
mon  to  all.    It  had  been  engrafted  on  the  original      mnr' 
admiralty  powers  of  these  courts  for  near  a  century. 
They  were  familiar  to  the  exercise  of  this  jurisdic- 
tion, as  an  admiralty  jurisdiction.    It  had  been  in* 
fCorporated  with  their  admiralty  jurisdiction,  by  sta- 
tute; mid  they  had  long  regarded  it  as  a  part  of  the 
ordinary  and  established  authority  of  such  courts. 
There  might  be  reason,  then,  for  supposing,  that 
those  who  made  the  constitution,  intended  to  confer 
this  power  a?  they  found  it.    And  if  any  other  ex- 
ception to  the  English  definition,  and  limitation  of      '' 
the  power  of  courts  of  admiralty,  can  be  found  to 
have  been  as  early  adopted^  as  uniformly  received,  a» 
long  practised  upon,  and  as  intimately  interwoven    «     ' 
with  the  system  of  colonial  jurisprudence,  there  will, 
be  equal  reason  to  believe  that  the  framers  of  the 
constitution  had  regard  to  such  exception  also.  Such      . 
exceptions  do  not  impeach  the  rule.    On  the  con-  \ 

tiary,  their  effect  is  to  establish  it.    If  the  exception, 
when  examined,  appears  to  stand  on  grounds  peculiar 
to  itself,  the  inference  is,  that  where  no  peculiar  rea- 
sons exist  for  an  exception,  such  exception  does  not   * 
exist.     In  the  case  before  the  court,  no  reason  is 
given,  to  induce  a  belief  that  an  exception  does  ex-    . 
ist  No  practice  of  excluding  the  common  law  courts    . 
from  the  cognizance  of  crimes,  committed  in  ports 
and  harbours,  is  shown  to  have  existed  in  any  colony.      <* 
There  can  be  no  doubt,  therefore,  that,  saving  such   -    • 
VmL.llL  "50 
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1818.      exceptions  as  can  be  reasonably  accounted  for,  the 
v^^toZn  admiralty  jurisdiction  was  intended  to  be  given  to    , 
*•        the  courts  of  the  United  States,  in  the  extent,  ari 
-    '    subject  to  the  limits,  .whkhlielonged  to^  it  in  that  sys- 
tem of  jurisprudence  with  which  those  who  formed 
the  constitution  were  well  acquainted. 

FA.  21*  ^r*  Chief  Justice  Marshall  delivered  the  opi- 
nion of  the  court.  The  question  proposed  by  the 
circuit,  court,  which  will  be  first  •considered,  is, 

Whether  the  offence  charged  in  this  indictment 
was,  according  to  the  statement  of  fjprcts  which  ac- 
companies the  question,  "  within  the  jurisdiction  or 
cognizance  of  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts  ?" 

The  indictment  appears  to  be  founded  on  the  8th 
sec.  of  the  "  act  for  the  punishment  of  certain  crimes 
against  the. United  States."  That  section  gives  die 
courts  of  the  union  cognizance  of  certain  offences 
committed  on  the  high  seas,  or  in  any  river,  haven, 
basin,  or  bay,  out  of  the  jurisdiction  of  any  particular 
state. 

Whatever  may  be  the  constitutional  power  of 
copgress,  it  is  clear  that  this  power  has  not  been  so 
exercised,,  in  this  section  of  the  act,  as  to  confer  on 
its  courts  jurisdiction  over  any  offence  committed  in 
#  a  river,  haven,  basin  or  bay ;  which  river,  haven, 
basin,  or  bay,  is  Vithin  the  jurisdiction  of  any  par- 
ticular state. 

What  then  is  the  extent  of  jurisdiction  which  a 
state  possesses  ? 

We  answer,  without  hesitation,  the  jurisdiction  of 
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a  state  is  co-extensive  with  its  territory ;  co-extensive      i&  18. 
with  its  legislative  power.  ^STstX 

The  place  described  is  unquestionably  within  the        ▼• 
original  territory  of  Massachusetts.     It  is  then  within 
the  jurisdiction  of  Massachusetts,  unless  that  juris- 
diction has  been  ceded  to  the  United  States. 

It  is  contended  to  have  been  ceded  by  that  article 
in  the  constitution  which  declares,  that  "  the  judi- 
cial power  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction."    The  argument  is,  that  the 
power  thus  granted  is  exclusive ;  and  that  the  mur- 
der committed  by  the  prisoner  is  a  case  of  admiralty 
and  maritime  jurisdiction. 
Let  this  be  admitted.    It  proves  the  power  of 
••  congress  to  legislate  in  the  case ;  not  that  congress 
has  exercised  that  power.    It  has  been  argued,  and 
1    the  argument  in  favour  of,  as  well  as  that  against  the 
proposition,  deserves  great  consideration,  that  courts 
jmf  HffltWHin  lMg  *****  impniipwif  j'irirfiftiftn  with 
*gmrfaof  ^^r^hj,  nver  miliar  committed  in  baysT 
j^Ki^fr  an>  inrJnsfid  p^ffi  nf  the  sea  j  and  that  for 
this  reason  the  offence  iq  within  the  jurisdiction  of 
^Massachusetts. ,  But  in  construing  the  act  of  con- 
gress, the  court  believes  it  to  be  unnecessary  to  pur- 
sue the  investigation  which  has  been  so  well  made  at  v 
the   bar  respecting  the  jurisdiction  of  these  rival 
court*. 

To  bring  the  offence  within  the  jurisdiction  of  the 
courts  of  the  union,  it  must  have  been  committed  in  j 
a  river,  &c.  out  of  the  jurisdiction  of  any  state. 
isnot  the  offence  committed,  but  the  bay  in  which  it 
js  committed,  which  must  be  out  of  the  jurisdiction 


if 

It* 
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i8ia.      of  the  state*    If,  then,  h  should  be  true  that  Mam- 
Jr^^  chusetts  can  take  no  cognizance  of  the  offence ;  yet, 
▼•         unless  the  place  itself  be  out  of  her  jurisdiction,  con- 
gress has  not  given  cognizance  of  that  offence  to  its 


courts.    If  there  be  a  common  jurisdiction,  the  i 
cannot  be  punished  in  the  courts  of  the  union. 

Can  the  cession  of  all  cases  of  admiralty  and  ma* 
ritime  jurisdiction  be  construed  into  a  cession  of  the 
waters  on  which  those  cases  may  arise  ? 

This  is  a  question  on  which  die  court  is  incapable 
of  feeling  a  doubt  The  article  which  describes  the 
judicial  power  of  the  United  States  is  not  intended 
for  the  cession  of  territory  or  of  general  jurisdiction. 
It  is  obviously  designed  for  other  purposes.  It  is  in 
the  8th  section  of  the  2d  article,  we  are  to  look  for  + 
cessions  of  territory  and  of  exclusive  jurisdiction.  •( 
Congress  has  power  to  exercise  exclusive  jurisdiction 
over  this  district,  and  over  all  places  purchased  by  the 
consent  of  die  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dock  yards,  and  other  needful  buildings; 

It  is  observable,  that  die  power  of  exclusive  legis- 
lation (which  is  jurisdiction)  is  united  with 
of  territory,  which  is  to  be  the  free  act  of  the 
It  is  difficult  to  compare  the  two  sections  together, 
without  feeling  a  conviction,  not  to  be  strengthened 
by  any  commentary  on  them,  that,  in  describing  the 
judicial  power,  the  framers  of  our  constitution  had 
not  in  view  any  cession  of  territory,  or,  which  is  es- 
sentially the  same,  of  general  jurisdiction. 

It  is  not  questioned,  that  whatever  may  be  neces- 
sary to  the  full  and  unlimited  exercise  of  adoa&alty 
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and  maritime  jurisdiction,  is  in  the  government  of  the      ittt. 
union.    Congress  may  pass  all  laws  which  are  neces- 
sary tmd  proper  for  giving  the  most  complete  effect 
to  this  power.    Still,  the  general  jurisdiction  over  the, 
place,  subject  to  this  grant  of  power,  adheres  to  the 
territory,  as  a  portion  of  sovereignty  not  yet  given 
atwny.    The  residuary  powers  of  legislation  are  still 
in  Massachusetts.    Suppose,  for  example,  the  power ' 
of  regulating  trade  had  not  been  given  to  the  general 
government    Would  this  extension  of  the  judicial 
power  to  all  cases  of  admiralty  and  maritime  juris* 
diction,  have  devested  Massachusetts  of  the  power  to 
regulate  the  trade  of  her  bay?  As  the  powers  of  the. 
respective  governments  now  stand,  if  two  citizens  of 
Massachusetts  step  into  shallow  water  when  the  tide 
flows,  and  fight  a  duel,  are  they  not  within  the  juris- 
diction, and  punishable  by  the  laws,  of  Massachu- 
setts?  If  these  questions  must  be  answered  in  the 
affirmative,  and  we  believe  they  must,  then  the  bay 
m  which  this  murder  was  committed,  is  not  out  of 
the  jurisdiction  of  a  state,  and  the  circuit  court  ef 
Massachusetts  is  not  authorized,  by  the  section  under 
consideration,  to  take  cognizance  of  the  murder  which 
Ins  been  committed. 

It  may  be  deemed  within  the  scope  of  the  question 
certified  to  this  court,  to  inquire  whether  any  other 
part  of  the  act  has  given  cognizance  of  this  murder  to 
die  circuit  court  of  Massachusetts? 

The  third  section  enacts,  "  that  if  any  person  or 
persons  shall,  within  any  fort,  arsenal,  dockyard, 
magazine,  or  in  any  other  place,  or  district  of  coun- 
try, under  the  sole  and  exclusive  jurisdiction  of  the 
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1*18.  United  States,  commit  the  crime  of  wilful  murder, 
^£^wea  such  person  or  persons,  on  being  thereof  convicted, 
shall  suffer  death.'9 

Although  the  bay  on  which  this  murder  was  com- 
mitted might  not  be  out  of  the  jurisdiction  of  Massa- 
chusetts, the  ship  of  war  on  the  deck  of  which  it  was 
committed,  is,  it  has  been  said,  "  a  place  within  the 
sole  and  exclusive  jurisdiction  of  the  United  States/' 
whose  courts  may  consequently  take  cognizance  of 
the  offence. 

That  a  government  which  possesses  the  broad  pow- 
er of  war ;  which  "  may  provide  and  maintain  a  navy ;" 
which  "  may  make  rules  for  the  government  and  re- 
gulation of  the  land  and  naval  forces,"  has  power  to 
punish  an  offence  committed  by  a  marine  on  board  a 
ship  of  war,  wherever  that  ship  may  lie,  is  a  propo- 
sition.never  to  be  questioned  in  this  court  On  this 
section,  as  on  the  8th,  the  inquiry  respects,  not  the  ex- 
tent of  the  power  of  congress,  but  the  extent  to  which 
that  power  has  been  exercised. 

The  objects  with  which  the  word  "place"  is  asso- 
ciated, are  all,  in  their  nature,  fixed  and  territorial. 
A  fort,  an  arsenal,  a  dock-yard,  a  magazine,  are.  all 
of  this  character.  When  the  sentence  proceeds  with 
the  words,  "  or  in  any  other  place  or  district  of  coun- 
try under  the  sole  and  exclusive  jurisdiction  of  the 
United  States,"  the  construction  seems  irresistible 
that,  by  the  words  "  other  place,"  was  intended 
another  place  of  a  similar  character  with  those  previ- 
ously enumerated,  and  with  that  which  follows. 
Congress  might  have  omitted,  in  its  enumeration, 
some  similar  place  within  its  exclusive  jurisdiction) 
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which  was  not  comprehended  by  any  of  the  terms      isi*. 
employed,  to  which  some  other  name  might  be  given ;  ^^^L 
and,"4titrefore,  the  words  "  other  place,"  or  "  district        y- 
of  country,"  were  added ;  but  the  context  shows  the       v 
mind  of  the  legislature  to  have  been  fixed  on  territo-       ;  A 
rial  objects  of  a  similar  character.  4 

This  construction  is  strengthened  by  the  fact  that, » 
at  the  time  of  passing  this  law,  the  United  States  did    *  % 

not  possess  a  single  ship  of  war.    It  may,  therefore,  j> 
be  reasonably  supposed,  that  a  provision  for  the  pun- 
ishment of  crimes  in  the  navy  might  be  postponed 
until  some  provision  for  a  navy  should  be  made. 
While  taking  this  view  of  the  subject,  it  is  not  entire-;, 
ly  unworthy  of  remark,  that  afterwards,  when  a  navy 
was  created,  and  congress  did  proceed  to  make  rules  >*  *  *. 
for  its  regulation  and  government,  no  jurisdiction  is  .  '**. 
given  to  the  courts  of  the  United  States,  of  any  crime  *    <  - L 
committed  in  a  ship  of  war,  wherever  it  may  be  sta- 
tioned.0   Upon  these  reasons  the  court  is  of  opinioriM  %  ; 
|  that  a  murder  committed  on  board  a  ship  of  war,  lying  A  •;    » 
within  the  harbour  of  Boston,  is  not  cognizable  in  1   v    ♦  * 
the  circuit  court  for  the  district  of  Massachusetts ;  f     / 
which  opinion  is  to  be  certified  to  that  court.  ...    v  *  -* 

The  opinion  of  the  court,  on  this  point,  is  be-     £  *        ■ 
lieved  to  render  it  ijnnecessary  to  decide  the  question  ;.  .  :  - 
respecting  the  jurisdiction  of  the  state  court  in  the^  t 
case.  ■  *      ■  .    '  .  • 

Certificate  accordingly.   * 

a  This,  it  is  conceived,  re-    the  United  States,  proceeding     ■    «  . 
fere  to  the  ordinary  covrU  of   according  to  the  lair  of  the 
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1*18. 


(bWTANCS  COUET.) 


< 


The  jEoiu*— FFW,  Claimant 

t    '  A  fatitito  of  fact  voder  the  noa-importatioa  laws.    Defence  set  up 
1 t  oo  the  plea  of  distress,  repelled.    Condemnation, 

•» 

Appeal  from  the  circuit  court  for  the  district  of 

Massachusetts. 

This  vessel  and  cargo  were  libelled  in  the  district 

f  t  ^  ''court  for  the  District  of  Maine,  as  forfeited  to  the 

^     United  States,  for  lading  on  board  at  Liverpool,  in 

%-    \   "»  Great  Britain,  certain  goods  which  were  of  the 

.  v  <   growth,  produce,  and  manufacture  of  Great  Britain, 

r  *  with  intent  to  import  the  same  into  the  United  States, 

and  with  the  knowledge  of  the  master,  and  also  for 

1  / ■  #  .:  an  actual  Importation  of  the  same  into  die  United 

\  ?  *  States.    The  seizure  was  made  at  Bass-Harbour,  in 

.#*  •   the  district  of  Frenchman's  Bay,  by  Meletiah  Jordan, 

\  collector  of  that  district. 

m\     ;     ?    A  petition  was  interposed  by  Joseph  T.  Wood,  of 

?     Wbcaaset,  who  styled  himself  agent  of  Peter  Aldus 


*  * 


1    land.    The  crime  of  murder,  of  a  court  martial.  Act  of  1803, 

when  committed  by  any  offi-  for  the  better  government  of 

cer,  seaman,  or  marine,  be-  the  nary,  cb.  187   [33.]  sect 

longing  to  any  public  ship  or  1,  art.  21.   But  the  case  at  bar 

vessel  of  the  United  States,  was  not  cognizable  by  a  navy 

'vnthout  the  territorial  juristic-  court   martial,  being  commit- 

Honofthe  tame,  may  be  punish-  ted  within  the  territorial  jn- 

ed  with  death  by  the  sentence  risdiction  of  the  United  States. 
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and  Israel  Rosnel,  both  of  Bjornburgh,  in  Finland  in      isis.     , 
Russia,  and  also  of  Frantz  Scholtz,  of  Archangel,  in  T^^Q^g 
Russia,  merchants,  and  subjects  of  the  Emperor  of 
Russia.    The  petition  stated  that  Molus,  Rosnel,  and 
Scholtz  were  owners  of  the  brig  and  cargo ;  that  she 
sailed  from  Liverpool  in  the  beginning  of  December, 
1813,  with  a  cargo  bound  to  the  Havanna,  with  li- 
berty and  instructions  to  touch  at  some  port  in  North 
America,  to  ascertain  whether,  according  to  existing 
laws,  they  could  be  admitted  to  an  entry,  and  if  not, 
to  receive  such  orders  as  the  agent  of  the  owners 
might  give.    That  after  a  long  passage  of  76  days, 
and  experiencing  severe  weather,  and  the  vessel  be- 
ing in  a  leaky  condition,  and  the  provisions  growing 
short,  she  was  compelled  to  make  Bass-Harbour. 
That  there  was  some  expectation  at  Liverpool,  when 
the  iEolus  sailed,  that  a  treaty  of  peace  between  the 
United  States  and  Great  Britain  had  been  concluded, 
or  was  in  great  forwardness.    The  petition  prayed 
that  the  vessel  and  cargo  might  be  restored  to  Mr. 
Wood,  on  his  giving  bail  for  the  appraised  value. 
This  claim  was  filed  the  14th  of  February,  1814. 
At  the  May  term  following,  Molus  &  Rosnell  claim 
the  brig  as  their  property,  and  Scholtz  claims  the  car- 
go as  belonging  to  himself. 

In  February  term,  1815,  a  rule  was.  made  on  the 
claimants  to  produce  the  log-book  at  the  trial,  and  an 
original  letter  to  J.  T.  Wood,  mentioned  in  the  depo- 
sition of  the  supercargo. 

.  Montero,  mite  of  the  brig,  swore  that  she  sailed  di- 
lject  from  Liverpool  to  the  United  States.  The  captain 

Vol.  III.  si 
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1818.      on  the  passage  told  him  that  the  vessel  was  bound  to 
^f^C^   the  United  States.    The  captain  and  supercargo  said 
'  it  was  their  intention  to  have  gone  to  Wiscasset,  or 
Portland,  where  they  were  to  discharge,  but  owing 
to  the  bad  state  of  their  rigging,  and  the  wind  being 
ahead,  they  put  into  Mount  Desert,  where  they  ware 
detained  by  the  custom-house  officer.  He  also  6tates, 
that  it  was  agreed,  in  Liverpool,  with  all  the  sailors, 
himself  and  the  cook  excepted,  that  they  should  come 
to  the  United  States,  and  return  from  thence  to  Li- 
verpool.   About  three  months  after,  the  mate  was 
examined  again,  when  he  told  a  story  so  different 
,    from  the  relation  which  is  found  in  his  first  deposi- 
tion, that  but  little  credit  is  due  to  him  as  a  witness 
for  either  party. 

Lingman,  one  of  the  mariners  of  the  JEolus, 
swore,  that  he  was  shipped  on  board  that  vessel  in 
October  last,  she  then  lying  in  Liverpool,  on  a  voyage 
to  some  port  in  America,  and  from  thence  back  to 
some  port  in  Europe. 

Daniel  Molus,  master  of  the  jEoIus,  testified,  that, 
in  October,  1813,  he  came  to  Liverpool,  from  Bjorn- 
burg,  in  the  brig  iEolus.  One  Lourande,  who  was 
master  of  the  brig,  having  a  power  to  charter  her  as 
he  might  think  proper,  did  charter  her  to  Frantz 
Scholtz,  of  Archangel,  by  his  agent,  David  Morgan, 
on  a  voyage  to  the  Havanna,  and  a  port  in  North  or 
South  America.  He  was  ordered  by  Morgan,  the  agent 
of  Scholtz,  to  proceed  with  the  brig  to  the  Havanna, 
and  call  off  such  ports  as  the  supercargo  should  direct. 
On  the  5th  of  December,  1813,  the  brig  left  Li? 
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verpool.    Two  days  after,  be  was  ordered  by  the  su-      m* 
percargo  to  proceed  off  the  port  of  Wiscasset,  and  j£^&to£ 
land  some  passengers,  when  he  would  receive  further 
orders  from  the  supercargo,  who  expected  to  find 
further  orders  there.    On  their  passage,  the  brig  had 
thirteen  of  her  chains  broken,  some  of  them  in  the 
eye  round  the  bolt,-  and  therefore  could  Hot  be  repair- 
ed until  some  of  the  cargo  was  discharged.    Five  of 
her  shrouds  were  carried  away,  the  bolts  in  the  heel 
of  her  bowsprit  were  broken,  and  the  bowsprit  com 
some  in  upon  deck.    The  stern  boat  was,  by  a  sea, 
store  in  pieces  at  the  stern  £nd  lost,  with  several  light 
sails  which  had  been  thrown  into  her.    The  spritsail 
yard  was  lost;  her  waist-rails  and  boards  were 
wholly  carried  away  by  the  sea.    The  binnacle  was 
several  times  capsized,  and  the  compasses  very  much 
injured.    One  of  the  passengers  was  lost  overboard. 
The  brig  was  short  of  water ;  and  at  the  time  of  her 
arrival  on  the  American  coast,  the  crew  was  in  very 
great  distress,  being  on  a  short  allowance  of  water, 
which  was  very  thick  and  bad,  and  not  fit  to  be  used 
until  it  was  boiled,  to  make  it  thin.    There  was  no 
rigging  to  repair  the  vessel  any  longer.    On  the  17th 
of  February,  1814,  a  council  of  the  whole  ship's 
crew  and  passengers  was  held,  and  all  were  of  opi- 
nion it  was  very  dangerous  keeping  longer  at  sea, 
and  were  for  getting  into  the  first  port  which  could 
be  made.    The  supercargo  reluctantly  consented.    If 
be  had  not,  the  brig  must  have  gone  in,  as  her  condi- 
tion would  have  justified  the  act.    In  the  afternoon 
of  the  18th  of  February,  1814,  the  ^Eolus  anchored 
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1818.      in  Bass-Harbour,  after  a  passage  of  75  days,  in  which 
■t^T^^    every  hardship  had  been  experienced.    The  vessel 
was  a  complete  wreck,  and  the  strength  and  spirit  of 
the  crew  nearly  exhausted.     She  was  immediately 
seized  by  the  custom-house  officer,  and  the  papers  all 
delivered  up.    Shortly  after,  the  supercargo  received 
advice  from  his  agent,  who  soon  came  onboard  him- 
self.   This  witness  speaks  of  a  survey  of  three  ship- 
masters, and  of  their  opinion ;  but  as  no  such  survey 
is  found  in  the  proceedings,  it  is  presumed  that  none 
was  made ;  or,  if  made,  reduced  to  writing.    He  fur- 
ther states,  that  the  brig  had  been  repaired  while  at 
Bass-Harbour,  at  an  expense  of  near  3,000  dollars. 
The  cargo  was  the  sole  property  of  Mr.  Scholtz,  of 
Archangel,  and  was  put  on  board  by  his  agent,  Da- 
vid Morgan,  of  London,  who  employed  Richards,  Og- 
den,  &  Selden,  as  brokers  for  that  purpose. 

Frederic  Williams  testifies  that  he  was  supercargo ; 
that  the  brig  was  Russian— expected  in  England  that 
the  non-importation  law  would  soon  be  repealed. 
His  orders  were  to  proceed  to  Havanna,  and  to  call 
off  Wiscasset,  where  he  would  receive  orders  from 
Joseph  Wood,  agent  of  Mr.  Scholtz,  and  if  restric- 
tions were  removed,  to  enter  with  the  brig;  if  other- 
wise, to  proceed  to  the  Havanna;  had  much  tempest- 
.,    uous  weather,  carried  away  most  of  their  chains,  and 
many  of  the  shrouds.    On  the  arrival  of  the  brig  at 
Bass-Harbour,  he  wrote  to  Wood  that  the  brig  had 
been  seized,  and  consulting  him  what  had  best  he 
done.     He  gave  up  his  papers  to  the  deputy-mar- 
shall,  and  took  a  receipt  for  them.    Wood  wrote  to 
him,  and  also  came  down  to  the  brig  himself,  and  in- 
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formed  him  that  the  vessel  had  been  seized  for  an  al-      ma. 
leged  violation  of  the  non-importation  law.'   He  re-  ^f^C^ 
ceived  his  instructions  as  supercargo  fromk  Morgan, 
the  agent  of  Scholtz,  in  London,  and  they  were  ver- 
bal instructions  only.    He  did  not  recollect  that  he 
had  ever  received  any  letter,  either  from  Morgan  or 
Scholtz,  concerning  this  voyage.    He  is  a  native  of 
Massachusetts,  but  had  not  resided  in  the  United   * 
States  for  about  four  years  previous  to  the  commence- 
ment of  this  voyage.   Since  the  arrival  of  the  iEolus, 
he  has  resided  nearly  two  years  in  New-York.    All 
the  papfers  he  had  were  receipts  from  the  cartmen  in 
Liverpool,  and  they  were  bundled  together  in  the 
cabin,  from  which  place  he  took  them  and  delivered 
them  to  Wood,  who,  he  presumes,  has  them. 

It  appears,  by  the  testimony  of  Robert  Kelly,  that 
Wood  informed  him,  in  the  beginning  of  February, 
1814,  that  he  expected  a  brig  from  the  West  Indies, 
and  a  Russian  brig  to  call  off  the  mouth  of  Sheeps-  0 

cot  fiver  for  orders,  and  to  know  whether  they  can 
enter.    He  desires  Kelly,  by  letters  which  are  pro- 
duced, to  keep  a  good  look  out  for  these  vessels,  to 
direct  the  one  from  the  West  Indies  to  proceed  to 
Newport,  and  to  inform  the  captain  or  supercargo  of 
the  Russian  brig,  that  the  laws  will  not  admit  of  his 
entering,  unless  he  is  in  want  of  something,  in  which 
case  he  may  put  into  the  mouth  of  the  river.    Kelly 
cruized  off  the  mouth  of  the  river  for  about  four 
weeks,  when  he  heard  from  Wood,  that  the  Russian 
vessel  had  put  into  Mount  Desert,  and  was  seized. 

Thomas  Rice  relates  a  conversation  which  he 
overheard,  between  Wood  and  a  Mr.  Pepper,  in 
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1818.  which  the  former  oSeted  the  latter  a  handsome  pre- 
^^^  sent,  to  swear  that  he  had  been  offered  money  by 
Haddock  and  Jordan,  to  give  testimony  against  the 
brig,  and  in  which  Wood  also  stated  that  he  had  offer- 
ed the  mate  money,  to  contradict  the  testimony  he  had 
given  for  Jordan. 

John  Bridges  swears,  that,  being  in  Liverpool,  in 
November,  1813,  with  six  other  Americans,  they 
were  applied  to  by  Mr.  Richards,  of  the  Bouse  of  Og- 
den,  Richards,  &  Seldea,  who  offered  to  find  them 
clothes,  to  pay  their  board  while  at  Liverpool,  and  to 
find  them  a  passage  to  America.  He  accordingly 
supplied  them  with  clothes,  paid  their  board  eigbt 
weeks,  and  then  put  them  on  board  the  Russian  brig 
iEolus,  in  which  they  sailed  for  Portland. 

Samuel  Haddock,  jun.  an  inspector  of  the  customs, 
went  on  board  of  the  brig  when  she  came  mto  Bass- 
Harbouiy  and  demanded  her  papers  of  the  supercar- 
go, which  he  refused  to  give  up,  as  he  was  determin- 
ed to  proceed  further  to  the  westward.     He  under- 
stood from  the  mate,  that  the  supercargo  had  taken 
'  the  bills  of  the  cargo  from  him,  and  burnt  them.  He 
thinks  the  brig  might  have  proceeded  on  her  voyage 
to  the  Havanna,  when  she  came  into  Bass-Harbour, 
with  such  repairs  as  might  have  been  made  on  board. 
None  of  the  officers  complained  or  intimated  to  him,  that 
the  brig  had  come  into  Bass-Harbour  in  distress,  nor 
did  they  pretend  that  the  cargo  was  damaged,  until 
they  began  to  break  bulk. 

By  another  witness,  it  appears  that,  after  the  seizure, 
the  master  of  the  iEolus,  in  company  with  the  mate, 
purchased  of  him  a  chart  of  the  Amelia  islands,  Ha* 
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vaanah,  and  the  coast  adjacent,  observing  that  he      ms. 
had  no  idea  of  going  such  a  voyage  when  he  left  ^T^J^ 
England,  or  he  should  have  provided  himself  with 
one* 

Abraham  Richardson  was  put  on  board  the  brig  as 
an  inspector  of  the  customs,  when  she  was  seized, 
and  continued  on  board  till  the  cargo  was  discharged, 
which  was  about  26  days.    He  overheard  a  conver- 
sation between  Wood  and  the  supercargo,  in  the  state- 
room of  the  latter,  in  which  Wood  expressed  a  wish 
that  the  brig  had  got  to  Wiscasset,  as  he  had  told  the 
collector  at  that  place  that  the  brig  was  coming,  and 
that  he  had  offered  him  10,000  dollars  if  he  would 
let  her  enter.    He  observed  that  the  collector  did  not 
tell  him  whether  he  would,  but  he  believed  that  if 
the  Teasel  had  put  in  there,  they  would  have  got  her 
off  rery  easy.    The  supercargo  observed  to  Wood, 
that  if  it  was  known  that  he,  Wood,  was  concerned 
in  the  voyage,  it  would  condemn  vessel  and  cargo. 
Wood  replied,  "  You  must  be  very  careful  not  to  drop 
a  word  about  it    We  must  make  it  out  Russian  pro- 
perty, if  we  can."    The  supercargo  then  remarked, 
that  if  the  collector  would  not  clear  out  the  brig  for 
Wiscasset,  they  must  make  her  out  as  bad  as  possi- 
ble, so  that  she  could  not  be  moved,  and  then  bond 
the  cargo ;  upon  which  Wood  observed,  that  if  it  was 
condemned  they  should  then  make  a  good  voyage,  as 
the  bonds  would  not  be  much  more  than  the  double 
duties.    This  witness  heard  no  complaints  on  board 
of  any  distress,  and  believes  the  iEoIus  might  have 
proceeded  to  the  West  Indies. 


Y* 
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1818.  The  papers  on  board  represented  the  vessel  and 

J?T**7'  carS°  M  J*1188*2111  property.    On  this  testimony  the 

'  property  was  condemned  as  forfeited  to  the  United 

States,  from  which  sentence  the  claimants  appealed  to 

this  court. 

FA.  ISA.        Mr.  D9  B.  Ogden  and  Mr.  Wheaton,  for  the  appel- 
lants and  claimants,  argued  upon  the  facts,  that  the 
cargo  was  not  put  on  board  with  intent  to  import  the 
same  into  the  United  States,  but  that  the  primary 
destination  was  to  the  Havanna,  with  orders  to  call 
off  the  coast  of  this  country,  and  to  enter,  in  case  the 
non-importation  laws  should  be  repealed.    But  even 
if  the  fact  were  ever  so  well  established,  that  the  car- 
go was  originally  put  on  board  with  intent  to  import 
it  into  the  United  States,  congress  could  not,  consistent- 
ly with  the  principles  of  universal  law,  forfeit  the  pro- 
perty of  foreigners  for  an  act  done  by  them  in  a  fo- 
reign port.    The  putting  on  board  the  prohibited 
commodities,  with  intention  to  import,,  is  made  a  dis- 
tinct, substantive  offence,  by  the  5th  section  of  the 
act  of  the  1st  of  March,  1809,  ch.  195.   This  offence 
was  consummated  within  a  foreign  territory.     If  the 
vessel  had  been  captured  on  the  high  seas,  before  her 
arrival  in  the  United  States,  she  would  have  been 
taken  in  delicto,  according  to  any  construction  by 
which  this  section  can  be  applied  to  foreigners.   The 
legislature  might,  indeed,  intend  to  confiscate  the 
property  of  our  own  citizens,  for  acts  done  by  them  in 
foreign  countries,  because  their  allegiance   travels 
with  them  wherever  they  go.    But  the  operation  of 
a  statute  is  generally  limited  to  the  territory,  or  the 
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subjects  of  the  country  where  it  is  made/  This  sec-  isi& 
tioii  of  the  act  may  stand  consistently  with  this  con-  ^  ^^ 
struction;  but  it  will  be  confined  in  its  operation  to 
the  conduct  of  our  own  citizens.  The  subsequent 
coming  into  the  waters  of  the  United  States  wqs  oc- 
casioned by  a  vis  major,  and  did  not  constitute  an  im- 
portation in  law.  To  constitute  such  an  importation, 
there  must  be  a  voluntary  arrival  vrithin  a  port.  An 
involuntary  arrival  is  not  an  importation ;  nor  an  ar- 
rival within  the  jurisdictional  limits  merely:  there 
most  be  a  voluntary  arrival  within  some  port,  or  col- 
lection district,  with  intent  to  unlade.6 

The  Att&rney-General  and  Mr.  Preble,  contra,  ar- 
gued upon  the  facts  that  the  primary  destination  was 
to  the  United  States,  and  that  the  distress  set  up  as  a 
plea  to  justify  the  fact  of  importation,  was  fictitious, 
or  created  by  the  act  of  the  parties  themselves. 

Mr.  Justice  Livingston  delivered  the  opinion  of  j^  mlu 
the  court,  and  after  stating  the  case,  proceeded  as 
follows; 

-  It  is  not  necessary  or  important,  on  this  occasion,  to. 
inquire  into  the  national  character  of  the  iEolus,  or  to 
ascertain  in  whom  the  proprietary  interest  of  the  car- 
go resided,  at  the  time  of  seizure;  because,  whether 

a  Guertgis,  Disc.  130.  §  14—22. 

b  Reeves9  law  of  Shipping,  203—207.  The  Eleanor,  1  Ed- 
mards,  161.  The  Paisley,  Id.  App.  1 17.  The  Mary,  1  Gallis, 
ZOG.  The  United  States  v.  Arnold,  Id.  358.  S.  C.  9  Cranch, 
104-  The  Blaireau,  4  Cranch,  355.  note.  The  Fanoy,  9 
Oasscfc,  181. 

Vol.  III.  62 
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iftis.  Russian,  British,  or  American,  they  are  both  equally 
ThT^jEoius  I*8*'6 10  ftwfcituro,  if  the  offence  stated  in  the  libd 
has  been  committed  The  cargo,  being  avowedly 
of  the  growth,  produce,  or  manufacture  of  Great 
Britain,  it  is  conceded  that  a  forfeiture  must  follow, 
if  the  fact  of  a  voluntary  importation  into  the  United 
States  be  made  out.  Yet,  in  deciding  this  question, 
it  is  impossible  to  discard  entirely  from  view  some  of 
the  circumstances  which  preceded,  and  took  place 
after  the  arrival  of  this  vessel  at  Bass-Harbour,  which, 
although  not  immediately  connected  with  any  cala- 
mity which  may  have  brought  her  there,  are  not  at 
all  calculated  to  excite  much  sympathy,  or  to  call  for 
any  extraordinary  exertion  of  credulity,  while  listen- 
ing to  the  tale  of  distress,  on  which  every  hope  of 
restitution  is  now  rested. 

Mr.  Scholtz,  a  Russian  merchant  at  Archangel,  in 
time  of  war  between  this  country  and  Great  Britain, 
and  during  the  existence  of  our  non-importation  act, 
loads  at  that  place  no  less  than  five  brigs  with  the 
products  of  Russia,  which  he  commits  to  the  care  of 
Mr.  Morgan,  a  merchant  at  Liverpool,  with  instruc- 
tions, as  is  said,  to  invest  the  proceeds  of  those  car- 
goes in  such  British  manufactures  as  he  might  judge 
suitable  for  sale  in  the  Havanna.    Mr.  Morgan,  who, 
at  or  about  the  time  of  loading  these  vessels,  was  at 
Archangel,  proceeds  to  Liverpool,  disposes  of  the 
cargoes  there,  charters  the  Russian  brig  jiEoIus,  and 
despatches  her  for  the  Havanna,  to  the   address  of 
certain  merchants  there,  who  are  informed  by  a  letter 
from  him  of  the  origin  of  this  adventure,  and  that  he 
has  sent  to  them  a  cargo,  in  conformity  with  the  or- 
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ders  of  his  principal,  which  he  begs  them  to  sell  at      1818- 
good,  or  even  saving  prices,  and  after  investing  the  Toe  jioiui. 
proceeds  in  certain  produce,  to  load  the  jEoIus  and 
send  her  to  Mr.  Scholtz,  at  Archangel.   The  instruc- 
tions of  Mr*  Scholtz,  in  an  affair  of  so  much  magni- 
tuder  no  where  appear  in  the  proceedings:  but  if 
they  were,  in  truth,  of  the  kind  stated  by  Mr.  Mor- 
gan himself,  in  his  letter,  which  has  just  been  refer- 
red to,  we  shall"  find  there  was  a  total  departure  from 
them;  for  not  only  was  the  cargo  of  the  iEolus  the 
most  unsuitable  which  could  have  been  selected-  for  a 
wapA  climate ;  but  the  Havanna,  to  which  alone,  by 
ids  own  account,  he  was  to  send  the  iEolus,  was  to 
be  her  port  of  destination  only  in  case  she  could  not 
enter  a  port  of  the  United  States.    When  we  find  so 
great  a  departure  from  instructions  as  would  inevita- 
bly fix  upon  the  ageitt  a  responsibility  to  the  whole 
extent  of  the  property  committed  to  his  charge,  we 
may  well  be  permitted  to  doubt  of  their  existence  al- 
together, and  to  suspect  that  Mr.  Morgan  is  acting  in 
the  character  of  a  principal,  and  not,  as  he  would 
tare  us. believe,  in  that  of  a  humble  subordinate 
agent*     This  suspicion  is  not  diminished,  when  We 
ibid,  that  although  this  suit  has  been  pending  between 
two  and  three  years,  Mr.  Scholtz  has  interfered  with 
it- neither  in  person,  nor  has  he  thought  it  worth  his, 
while  to  appoint  any  agent  for  that  purpose. 

After  the  purchase  of  a  cargo  principally  calculated 
for  a  northern  market,  and  worth  not  less  than 
104^31 1  dollars  57  cents,  it  is  committed  to  a  super- 
cargo, to  whom  no  other  than  verbal  instructions  are 
given*     This  gentleman  styles  himself  a  commission- 
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1318/     ed  officer  in  the  imperial  navy  of  Russia j  and  on  his 
1^~2^  trriva*  *m  ti*e  United  States  can  speak  nothing  but 
broken  English.    He  proves,  however,  to  be  a  nato- 
ral-born  citizen  of  Massachusetts,  who  had  been  ab- 
sent from  his  country  not  more  than  four  years,  and 
who,  therefore,  as  may  well  be  supposed,  was  not 
long  in  recovering  his  vernacular  tongue,  which  we 
soon  find  him  speaking  with  as  much  facility  as  if  he 
had  never  been  absent  from  his  native  state.    Mr. 
Williams,  for  that  is  the  name  of  the  supercargo,  is 
directed  by  Mr.  Morgan  to  call  off  Wiscasset,  where 
he  would  receive  orders  from  Mr.  Wood,  who,  it 
seems,  although  it  does  not  appear  how,  was  fully  ap- 
prised of  the  destination  of  this  vessel,  and  of  tin 
time  when  she  would  probably  be  in  his  neighbour- 
hood.   Whence  he  derived  this  knowledge,  or  when, 
he  has  not  deigned  to  inform  the  court,  and  although 
claiming  so  valuable  a  property  for  the  owners  of  ves- 
sel and  cargo,  he  has  shown  no  authority  whatever 
from  either  of  them  for  interfering  in  this  way  ;  and 
when,  after  the  lapse  of  more  than  two  years  and  a 
half  from  the  first  institution  of  proceedings  in  the 
district  court,  interrogatories  are  addressed  to  him, 
for  the  purpose  of  discovering  wtfo  were  the  red 
owners  of  this  property,  and  whether  they  had  ap* 
pointed  him,  and  when,  as  their  attorney,  and  soaae 
other  matters  which  he  alone  could  have  reacoed 
from  the  mystery  in  which  they  are  now  involved, 
he  produces  no  authority  whatever,  and  contents  him- 
self with  informing  die  commissioners,  that  being 
agent  of  the  claimants,  he  thinks  it  improper,  at  that 


n» 
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time,  to  answer  any  interrogatories,  and  shall,  there*      itia. 
fore,  decline  doing  so. 

The  Mo&bb  leaves  Liverpool  without  being  fur- 
nished with  a  chart  of  the  Havanna,  or  the  coast  ad- 
jacent, and  two  days  after  her  departure  the  master 
is  ordered  by  the  supercargo  to  proceed  off  the  port 
of  Wiscasset,  which  was  accordingly  done,  and  all 
idea  of  going  to  the  Havanna,  if  any  were  ever  enter- 
tained, appears,  from  that  moment,  to  be  abandoned ; 
and  she  is  accordingly  found,  after  a  boisterous  and 
long  winter's  passage,  in  a  high  latitude  off  the  Ame- 
rican coast    Now,  if  there  be  nothing  criminal  in  a 
vessel  coming  on  our  coast,  with  a  bon&  fide  inten- 
tion of  ascertaining  whether,  under  existing  laws,  she 
would  be  permitted  to  an  entry j  yet,  when  a  vessel  is 
found  in  this  situation,  in  a  boisterous  season  of  die 
year,*  and  so  very  much  out  of  the  way  of  the  place 
to  which  it  was  pretended  she  was  destined,  if  our 
ports  were  shut,  and  then  relies  on  the  plea  of  dis- 
tress for  coming  in,  a  court  will  require  the  most 
satisfactory  proof  of  the  necessity  which  is  urged  in 
her  defence-. 

To  make  out  this  necessity,  the  principal,  if  not 
die  only  witnesses  produced,  are  the  master  and  super- 
cargo. Out  of  fifteen  persons,  these  two  are  select- 
ed, and  relied  on  to  establish  this  all-important  fact. 
No  survey  is  had  of  the  vessel  or  cargo  either  before 
or  after  it  was  discharged.  To  these  two  witnesses, 
if  tbey  stated  a  sufficient  distress,  which  is  not  con- 
ceded, very  serious  objections  lie.  The  master  is  so 
orach  implicated  in  all  transactions  of  this  nature,  that 
it  most  always  be  more  or  less  hazardous  for  a  claim- 
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181&  ant  to  resort  to  bis  testimony,  when  pther  and  less 
exceptionable  witnesses  are  at  hand*  Not  only  some 
of  the  seamen  on  board  might  have  been  examined; 
but  why  not  call  on  persons  residing  at  the  place 
where  the  vessel  discharged,  to  examine  her,  and  to 
give  their  testimony.  Such  persons  were  at  hand,  for 
the  master  speaks  of  three  ship  masters  who  surveyed 
her,  and  gave  their  opinion.  As  no  survey  is  produ- 
ced, and  neither  of  these  ship  masters  is  a  witness, 
the  court  can  take  no  notice  of  any  opinion  they  may 
have  entertained  or  have  given  to  the  master  of  the 
jEolus.  The  testimony  of  the  supercargo  on  this 
subject,  if  it  made  out  an  adequate  cause  for  coming 
in,  would  have  been  entitled  to  more  credit,  if  he  had 
behaved  throughout  this  transaction  in  a  manner 
more  consistent  than  he  appears  to  have  done.  But 
independent  of  his  conduct,  there  are  parts  of  his 
testimony  which  it  is  very  difficult  to  believe,  and 
which  throw  a  shade  over  the  whole.  He  swears 
that  his  instructions  from  Morgan  were  not  in  wri- 
ting, and  that  he  had  never  received  either  from  him 
or  Scholtz,  any  letter  concerning  this  voyage.  It  is 
incredibly  that  any  man  should  be  entrusted  with  so 
large  a  property,  without  other  than  verbal  instruc- 
tions;  or^  pit  any  rate,  it  is  so  entirely  out  of  the  com- 
mon course  of  business,  that  the  court  cannot  be 
blamed  fot  disbelieving  it  But  there  are  other  cir- 
cumstances which  detract  much  from  the  credit  of 
these  two  Witnesses.  There  is  every  reason  to  be- 
lieve from  other  evidence  in  the  cause,  that  when  the 
brig  came  into  Bass  Harbour,  neither  of  them  thought 
of  justifying  their  conduct  on  the  ground  of  necessity. 
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This  suggestion  was  made  to  them  by  Mr.  Wood,  ms. 
and  not  until  they  had  been  there  a  week  or  longer.  *^["v~y 
This  fact  is  proved  in  a  way  to  admit  of  but  little 
doubt  of  its  accuracy;  not  only  by  the  profound  si- 
lence which  was  observed  on  this  subject  by  the 
master  and  others,  for  some  time  after  the  arrival  of 
the  brig,  but  by  positive  testimony,  which  establishes 
.  that  the  allegation  of  distress  was  a  matter  of  con- 
ceit between  the  supercargo  and  Mr.  Wood.  It  also 
appears,  by  other  witnesses  in  the  cause,  that  the  - 
JEolus,  notwithstanding  the  injuries  which  she  had 
received,  might  have  proceeded  to  the  West-Indies 
without  any  other  repairs  than  such  as  might  have 
been  put  on  her  at  sea.  Upon  the  whole,  the  court 
is  of  opinion,  that  the  coming  in  of  the  iEoIus  was 
voluntary,  and  not  produced  by  any  distress  which 
could  justify  the  measure,  and  that  thereupon  the  sen- 
tence of  the  circuit  court  must  be  affirmed  with 
costs. 

Mr.  Justice  Johnson,  dissented.    This  valuable 

vessel,  with  a  cargo  worth  120,000  dollars,  is  claimed 

as  Russian  property.     She  was  libelled  as  forfeited 

under  die  provision  of  the  non-importation  act,  and 

all  questions  respecting  proprietary  interest  I  consider 

irrelevant  to  the  case.    The  excuse  for  putting  into 

the  port  of  Bass  Harbour  was  distress,  and,  as  in  the 

case  of  the  New- York,*  the  minority  of  the  court 

are  of  opinion,  that  she  ought  to  have  been  permitted 

to  store  her  cargo,  repair,  re-ship  it,  and  depart 

Such  evidently  was  the  policy  of  the  law  under 

which  she  was  seized,  which  had  for  its  object  the 

a  Vide  ante,  p,  69. 


The  Mftm. 
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iftft      exclusion  of  British  goods;  whereas  this  seixnre 
legalized  their  introduction  into  the  countrj. 

It  is  urged  in  this  case,  that  a  variety  of  dream- 
stances  indicated  a  fraudulent  intention.  *  That  the 
examination  of  the  witnesses  exhibits  a  melancholy 
view  of  depravity  of  morals,  I  freely  admit;  but  the 
observation  is  folly  as  applicable  to  die  testimony  for 
the  prosecution,  as  that  against  it. 

The  two  principal  circumstances  relied  on  as  indi- 
cia of  fraud,  to  wit,  her  clearing  oat  for  Havanna, 
and  her  having  a  cargo  adapted  to  a  northern  market, 
admit  of  an  explanation  perfectly  <*msfot»n»  with 
innocence:  For  it  is  weU  known  that  a  neutral  never 
clears  out  from  a  British  port  to  a  port  of  their  enemy ; 
and  as  to  her  having  a  cargo  adapted  to  a  northern 
market,  it  is  precisely  what  she  avows,  that  her  in- 
tention was  to  deposke  it  in  that  market  had  the  pror 
bibition  been  taken  off  on  her  arrival 

Under  these  circumstances,  it  appears  to  me  mat 
the  only  question  in  the  case  was,  whether  the  dis- 
tress was  accidental  or  factitious.  If  there  bad  been 
any  fraudulent  means  made  use  of  to  produce  the 
injury  sustained,  coademnation  oughtto  follow.  But 
if  produced  by  causes  net  within  the  control  of  man, 
even  though  the  distress  may  not  have  been  deemed 
wfideat  to  entitle  the  party  to  a  permit  to  unlade 
and  refit,  yet  it  was  nb  sufficient  cause  for  coadem- 
nation, and  the  vessel  should  have  been  ordered  o£ 
That  the  distress  in  this  case  was  not  factitious,  nor 
very  inconsiderable,  there  is  every  reason  to  befieve. 
The  vessel  had  had  a  voyage  of  seventy-fivedays,  near- 
ly double  what  might  reasonably  have  been  provided, 
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for  she  had  shipped  a  sea  which  carried  away  her     iai8. 
railings,  and  washed  overboard  one  of  her  passen-  ^pCoi' 
gers;  her   shrouds  and  bow-sprit   were  materially 
damaged,  and  her  water  short.    Under  these  circum- 
stances, I  must  think  that  this  collector  was  less  under 
the  influence  of  humanity  and  a  sense  of  duty,  than 
that  of  ayarice,  in  making  this  seizure.    Had  Jhe 
libelled  her  as  enemy's   property,  I  should  have 
thought, the  case  not  destitute  of  reasonable  grounds;   - 
hut  it  was  not  his  interest  to  convert  her  into  a  droit 
of  admiralty,   and  it  is  not  our  province,  under 
this  libel,  to  admit  any  thing  into  the  case  which 
can  bear  the  appearance  of  charging  with  one  crime* 
aid  trying  for  another. 

Decree  affirmed. 


»:o:« 


(Prizv.) 

The  Atalanta. — Foussat,  Claimant. 

A  aentral  cargo  found  on  board  an  armed  enemy's  vessel  is  not  liable 

to  condemnation  uprise  of  war.  * 

A  gmtiosi  of  proprietary  interest    Farther  proof  ordered* 

Appeal  from  the  circuit  court  for  the  district  of 


This  sftip,  being  a  British  armed  vessel,  was  cap- 
tured in  the  year  1814,  on  a  voyage  from  Bordeaux 

Vol.  HI.  63 
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1818.  to  Pensacola,  by  the  sloop  of  war  Wasp,  and  sent  into 
Savannah,  in  Georgia,  where  she  was  libelled,  and 
condemned  in  the  district  court  as  prize  of  wan 
The  cargo,  which  was  claimed  for  M.  Foussat,  a 
merchant  domiciled  at  Bordeaux,  was  also  condemn- 
ed. On  appeal  to  the  circuit  court  as  to  the  cargo, 
farther  proof  was  ordered,  and  restitution  decreed 
to  the  claimant.  The  cause  was  then  brought  by 
appeal  to  this  court 

The  vessel  Was  owned  by  Messrs.  Barclay,  Salkeld 
&  Co.  of  Liverpool,  who  were  also  the  owners  of 
large  cotton  plantations  near  Pensacola.  She  sailed 
from  Liverpool  on  the  14th  of  August,  1814,  for  Bor- 
deaux, laden  with  a  cargo,  part  of  which,  about  equal 
in  value  to  the  cargo  subsequently  taken  in  at  Bor- 
deaux, belonged  to  the  owners  of  the  ship  ;  and  the 
documentary  evidence  showed  that  her  ultimate  des- 
tination was  Pensacola  or  the  Havanna.  A  few  days 
after  the  arrival  of  the  vessel  at  Bordeaux  she  was 
chartered  by  the  claimant,  who  then  had  a  vessel  of 
his  own  lying  unemployed  in  that  port,  and  the  car- 
go claimed  was  put  on  board  in  September,  1814. 
One  Pritchard,  who  sailed  in  the  vessel,  was  a  British 
subject,  and  according  to  some  of  the  testimony,  acted 
as  supercargo.  At  the  time  of  the  capture,  the  mas- 
ter and  Pritchard  were  taken  out  of  the  vessel  and 
carried  on  board  the  Wasp,  which  ship  has  never  since 
been  heard  of,  and  is  supposed  to  have  been  lost  at 
sea.  The  proceedings  in  the  district  court  were  ex- 
tremely irregular ;  no  examinations  of  the  prisoneis 
on  the  standing  interrogatories  haying  been  taken, 
and  witnesses  having  been  examined  in  the  first  in- 
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Stance,  who  neither  belonged  to  the  captured  nor  the  J*1** 
capturing  vessel.  The  farther  proof  produced  by  the 
claimant  in  die  court  below  consisted  of  an  affidavit 
of  the  claimant,  swearing  to  the  property  in  himself, 
and  a  certificate  of  two  royal  notaries  at  Bordeaux, 
that  the  copy  of  a  letter  from  the  claimant  to  Vincent 
Ramez,  the  consignee  at  Pensacola,  dated  the  28th 
of  August,  1814,  and  stating  the  object  of  the  adven- 
ture, was  truly  extracted  from  the  claimant's  letter* . 
book. 

Mr.  Berrien,  for  the  appellants  and  captors,  argued, 
that  the  cargo  was  liable  to  condemnation,  1st.  As 
being  laden  on  board  an  enemy's  armed  vessel :  and, 
2dly,  on  account  of  the  defects  in  the  proofs  of  pro* 
prietary  interest.  That,  although'  the  doctrine  incul- 
cated in  the  case  of  the  Nereide,0  tended  to  show  that 
the  circumstance  of  the  cargo  being  found  on  board 
an  armed  enemy  a  vessel  was  not,  in  itself,  a  substan- 
tive cause  of  condemnation,  the  principle  had  not 
been  decided  by  a  majority  of  the  court ;  Mr.  Justice 
Johnson's  opinion  limiting  it  to  the  case  of  a  neutral 
at  peace  with  all  the  world.*  This  was  not  the  case 
of  Mr.  Pinto,  but  it  was  the  case  of  M.  Foussat. 
Just  before  the  decision  of  the  Nereide,  Sir  Wil- 
liam Scott  had  held  the  contrary  doctrine,6  ?nd 
decreed  salvage  for  the  recapture  of  neutral  goods 
previously  taken  by  one  of  our  cruizers,  on 
board  an  armed  British  ship,  upon  the  ground  that 

a  9  Cranch,  388. 

h  M.  431. 

*  The  Fanny,  Dedson,  443.    July,  20th,  1814. 
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1818.      the  American  courts  might  justly  have  condemned 
the  property*    But  even  supposing  this  circumstance 
not  to  he  a  substantive  cause  of  condemnation,  it  in- 
flames the  suspicions  of  hostile  interests,  arising  from 
the  other  circumstances  of  the  case,  and  does  not  ad- 
mit of  an  explanation  consistently  with  the  pretended 
neutral  character  set  up  by  the  claimant    The  incon- 
venience of  exposing  himself  to  these  suspicions  must 
have  been  compensated  by  the  protection  afibrded  by 
an  armed  force,  or  that  protection  would  not  have 
been  resorted  to.    The  case  is,  in  that  respect,  distin- 
guished to  its  disadvantage  from  that  whole  class  of 
eases,  including  the  St.  Nicholas  and  others,"  where 
fraud,  and  not  forte,  was  resorted  to,  in  order  to  evade, 
instead  of  directly  resisting  belligerent  rights.    The 
principle  of  reciprocity,  as  a  doctrine  of  prize  law, 
has  been  overruled  by  the  court,*  and,  therefore,  it 
cannot  be  contended  that  the  rule  of  the  French  prize 
code,  by  which  the  having  an  enemy's  supercargo  on 
board  is  a  cause  of  condemnation,  is  to  be  retaliated 
upon  the    claimant.    But  this  fact  increases  the 
improbability  that  a  Frenchman,  who  must  have 
known  the  law  of  his  own  country  in  this  respect, 
would  have  exposed  his  property  to  the  risk  of  con- 
fiscation in  the  courts  of  a  country  whose  prize  law 
he  could  not  know,  because  it  was  still  unsettled.  All 
the  other  circumstances  of  the  case  tend  to  the  con- 
clusion that  it  was  not  his  property,  but  that  pf  the 
British  ship  owner. 

a  Ante,  vol.  1,  p.  417. 

b  The  Nereide,  9  Cranch,  422. 
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Mr.  Sergeant,  contra,  contended,  that  the  case  of      iata» 
tip  Fanny,  even  if  it  were  pot  contradicted  by  that 
of  the  Nereide,  was  not  directly  in  point    Sir  W. 
Scott  there  goes  on  the  ground  of  the  probability  ox 
danger  of  condemnation  in  our  courts,  as  affording  a 
reason  for  giving  salvage*    Besides,  the  Fanny  was 
a  commissioned,  as  well  as  armed  vessel;  which  the 
Nereide  aad  the  Atalanta  were  not    But  it  must 
be  confessed  that  the  decision  in  the  Fanny  was  a 
very  careless,  not  to  say  superficial,  judgment    The 
judge  agrees  that  the  Portuguese  flag  was  an  inade- 
quate protection,  and  yet  holds  the  neutral  liable  to 
condemnation  for  taking  shelter  under  a  belligerent 
force*    With  all  due  respect  to  the  great  man  by 
whom  it  was  pronounced,  it  may  be  said  to  be  tinc- 
tured with  some  of  those  peculiarities  which  mark 
the  conduct  of  the  tribunals  of  a  great  maritime 
country,  bent  on  the  assertion  of  its  pretensions  by  its 
overwhelming  naval  power.    At  all  events,  it  does 
sot  form  a  law  for  this  court,  any  more  than  the  prin- 
ciple of  retaliation  which  has  been  already  repudia- 
ted by  the  court    The  proceedings  in  the  present 
ease  have  been  marked  by  irregularities  subversive 
of  that  justice  which  is  due  to  neutrals,  and  by  a 
neglect  of  those  forms  which  are  a  part  of  the  silent 
compact  by  which  they  agree  to  submit  to  the  exer- 
cise of  the  harsh  and  inconvenient  prerogative  of 
search.    The  cause  was  not  heard  in  the  court  of 
first  Instance  upon  the  ship's  papers  and  the  prepara- 
tory depositions,  before  extraneous  testimony  was 
let  in,  by  an  order  for  farther  proof.    The  salutary 
principles  of  prize  practice,  which  afford  a  security  to 
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1818.  neutrals  in  a  trial  in  die  courts  of  the  captor,  that 
would  otherwise  be  grossly  oppressive,  have  been 
wholly  disregarded.  It  is  a  rule  of  justice  in  admi- 
ralty courts,  whether  of  instance  or  prize,  that  where 
the  original  evidence  appears  to  be  clear,  the  court 
will  not  indulge  in  extraneous  suspicions/  If  the 
employment  of  an  armed  enemy's  vessel  be  innocent, 
no  unfavourable  inference  can  legally  be  drawn  from 
it  any  more  than  from  the  employment  of  an  un- 
armed belligerent  carrier.  Both  this  circumstance 
and  the  employment  of  an  English  supercargo  (if  he 
was  employed)  would  rather  show  that  no  fraud' 
was  intended,  since  the  annals  of  the  prize  court  do 
not  afford  a  single  instance  of  a  fraudulent  case 
which  was  not  entirely  covered  with  the  neutral 
garb. 

The  Attorney-General^  in  reply,  insisted;  that  the 
fact  of  the  cargo  being  captured  on  board  an  armed 
belligerent  ship,  raised  a  strong  presumption,  throw- 
ing the  onus  probandi  on  the  claimant  with  more 
than  usual  weight  The  only  evidence  to  relieve 
this  presumption,  was  the  oath  of  the  claimant  him- 
self, unsupported  by  that  of  any  other  witness,  or  by 
any  documentary  evidence  ;  and  that  too  under  an 
order  for  farther  proof;  a  mere  test  affidavit,  without 
which  a  claimant  can  in  no  case  receive  restitution, 
but  which  is  no  evidence,  or  next  to  none,  in  a  pasc 
of  the  least  doubt  or  difficulty. 

*  The  Octavia,  I  WhtaU  23,  note  t. 
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Mr.  Chief  Justice  Marshall,  delivered  the  opi~      uie- 
woo  of  the  court.    This  vessel  was  captured  on  a  ^J£^ 
voyage  from  Bordeaux  to  Pensacola  by  the  sloop  of  Aulaota* 
war  Wasp^and  sent  into  Savannah  in  Georgia,  where    Mmk4At 
she  was  libelled  and  condemned  as  prise  of  war. 
The  cargo  was  claimed  for  Mons.  Foussat  a  French 
merchant  residing  at  Bordeaux.    In  the  district  court 
the  cargo  was  condemned  as  enemy's  property,  avow- 
edly on  die  principle  that  this  character  was  impart* 
ed  to  it  by  the  vessel  in  which  it  was  found.    On  an 
appeal  to  the  circuit  court,  farther  proof  was  directed, 
and  this  sentence  was  reversed,  and  restitution  de- 
creed to  the  claimant.    From  this  decree  the  captoft 
appealed  to  this  court 

It  has  been  contended,  that  this  cargo  ought  to  be 
condemned  as  enemy's  property,  because,  1st.  It  was 
found  on  board  an  armed  belligerent 
2d.  It  is,  in  truth,  the  property  of  British  subjects. 
On  the  first  question,  the  case  does  not  essentially 
differ  from  that  of  the  Nereide.    It  is  unnecessary  to  AnAtniJctl/ 
repeat  the  reasoning  on  which  that  case  was  decided,  g^^^ 
The  opinion  then  given  by  three  judges  is  retained  ^JSfb&iu 
by  them.    The  principle  of  the  law  of  nations,  that  de^m*0 
the  goods  of  a  friend  are  safe  in  the  bottom  of  an  ene-  pn"' 
my,  may  be,  and  probably  will  be  changed,  or  so  im- 
paired as  to  leave  no  object  to  which  it  is  applicable; 
but  so  long  as  the  principle  shall  be  acknowledged, 
this  <jourt  must  reject  constructions  which  render  it 
totally  inoperative. 

2d.  Respecting  the  proprietary  interest,  much 
doubt  is  entertained.  In  addition  to  the  extraordinary 
fact  of  employing  a  belligerent  carrier,  while  a  neu- 
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1818.  tral  vessel  belonging  to  die  alleged  owner  of  the  or* 
go  lay  is  port,  there  are  circumstances  in  this  cue 
calculated  to  awaken  suspicion,  which  the  claimant 
ought  to  clear  up,  00  far  as  may  he  in  his jpower. 

The  return  cargo  of  the  Atalanta  was  to  be  in  cot- 
ton, and  Berkely,  Salkeld  &  Co*,  the  owners  of  tk* 
vessel,  were  also  owners  of  largecotton  plantations, the 
produce  of  which  might  readily  be  shipped  from  Pea- 
sacolsu  The  papers  show  that  the  Atalanta  sailed 
from  Liverpool,  where  her  owners  reside,  with  aear? 
go  for  Bordeaux,  a  part  of  which,  about  eqpal  in  va- 
lue to  the  cargo  taken  in  at  Bordeaux,  belonged  to 
Berkley,  Salkeld,  &  Co.,  and  that  her  ultimate  desti- 
nation, at  the  time  of  sailing,  was  Peasacola,  or  As 
Havanna. 

Within  a  day  or  two  after  her  arrival  at  Bordeaax, 
she  was  chartered  by  the  claimant  for  the  voyage  on 
which  she  was  captured,  and  the  cargo  he  *ow 
claims  was  put  on  board.  A  Mr.  Pritchasd  sailed  in 
the  vessel,  who  was  a  British  subject,  and  who  has 
been  represented  in  some  of  the  testimony  as  a  super* 
cargo. 

There  are,  undoubtedly,  circumstances  to  diminish 
the  suspicion  which  must  be  excited  by  those  that 
have  been  mentioned.    The  proceedings  have  been 
very  irregular;  no  examinations  in preparatario  bflffr 
been  taken.    The  captain,  and  probably  the  mat%. 
with  the  alleged  supercargo,  were  carried  on  boaidtfe, 
Wasp,  and  have  perished  at  sea,  and  Mr.  Fousnfe 
whose  character  is  unexceptionable,  has  sworn  pose 
tively  to  his  interest.    Yet,  this  interest  can  be,  mi 
therefore  ought  to  be,  proved  by  other  testimony,  and 
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if  is  in  the  power  of  Mr.  Foussat  to  explain  circum-      ms. 
stances,  which,  as  they  now  appear,  cannot  be  disre-    s^£*'' 
garded.    The  court,  therefore,  requires  farther  proof,    Auiaau. 
which  Mr.  Foussat  is  allowed  to  produce,  to  the  fol- 
lowing points: 

1st.  To  his  proprietary  interest  in  the  cargo.  To 
show  how  and  when  it  was  purchased. 

2d.  To  produce  his  correspondence  with  Barclay, 
Salkeld  &  Co.,  if  any,  respecting  this  voyage. 

3d.  Tb  explain  the  circumstances  relative  to  the 
original  destination  to  Pensacola,  when  the  Atalanta 
sailed  from  Liverpool, 

4th.  To  explain  the  character  of  Mr.  Pritchard, 
and  his  situation  on  board  the  Atalanta. 

6th.  To  establish  the  genuineness  of  the  letter  of 
the  28th  of  August,  and  say  by  what  vessel  it  was 
sent      s 

6th.  To  show  to  whom  that  part  of  the  cargo  of 
the  Atalanta,  on  the  voyage  from  Liverpool  to  Bor- 
deaux, which  belonged  to  Barclay,  Salkeld  &  Co., 
was  consigned,  and  how  it  was  disposed  of. 

7th.  To  produce  copies  of  the  letters  of  Barclay, 
Salkeld  &  Co.  relative  to  this  transaction,  or  account 
for  their  non-production. 

Mr.  Justice  Johnson.  When  this  cause  was  consi- 
dered in  the  court  below,  I  entertained  great  doubts  on 
the  subject  of  the  proprietary  interest.  But  those  doubts 
have  here  been  satisfactorily  cleared  up.  I  am  now 
satisfied,  that  no  inference  unfavourable  to  the  claim 
can  fairly  be  drawn  from  the  circumstance  of  this 

Vol.  HI.  &4 


418  CASES  IN  THE  SUPREME  COURT 

mi.      cargo  being  laden  on  board  an  armed  belligerent 
^rJ^   If  it  had.  been* iatended  to  throw  a  veil  of  neutrality 
Ataismt*.  over  hostile  property,  it  is  more  probable  that  a  neu- 
tral carrier  jvould  have  been  used  than  a  belligerent ; 
and  as  to  the  dangers  supposed  to  have  been  unneces- 
sarily incurred,  of  being  captured  and  turned  away 
from  the  destined  market,  it  is  more  than  probable 
that  a  chance  of  being  captured  and  carried  into  an 
American  port,  so  far  from  being  prejudicial  to  the 
adventure,  would  have  enhanced  its  profits.     The 
claimant,  then,  if  conscious  of  his  innocence^  had  no 
evil  to  apprehend  from  capture',  on  the  contrafy,  as 
the  cargo  was  calculated  for  an  American  market,  it 
might,  in  case  of  capture,  have  reached  its  destina- 
tion directly ;  whereas,  if  it  had  arrived  at  iPerisacola, 
its  route  would  have  been  more  circuitous.    With 
regard  to  the  fact,  that  the  voyage,  in  its  inception,  was 
destined  to  Pensacola,  that  I  thipk  also  satisfactorily 
explained.     It  was  in  strict  pursuance  of  her  original 
destination ;  on  her  arrival  at  Bordeaux  she  was  put 
up  for  Pensacola,  and  chartered  by  this  claimant  for 
the  voyage.    The  instructions  to  the  captain  show 
that  it  was  not  fixed,  whether,  on  her  return  voyage/ 
she  should  be  laden  on  owners9  account  or  not ;  and  it 
probably  depended  upon  the  contingency  of  her  be- 
ing taken  up  at  Bordeaux  for  a  return  freight.     As 
to  the  facts  that  Pritchard,  the  supercargo  to  Bor- 
deaux, continued  in  that  capacity  on  the  voyage  to 
Pensacola;  that Ramez, the  consignee,  was  the  agent 
of  the  ship-owner ;  and  that  the  present  cargo  was 
purchased  with  the  freight  and  cargo  to  Bordeaux, 
I  am  now  satisfied  that  they  are  unsupported  by  the 
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evidence.    That  Pritchard  should  continue  to  be  de-      mt. 
signated  by  the  appellation  of  supercargo  among  the 
crew   was  to  be  expected  from  his  having  been 
known  ampng  them  by  that  epithet  on  the  voyage 
to  Bordeaux,  and  that  Raroez,  who  bad  been  re- 
commended to.  Salkeld,  Barclay  &  Co.,  for  his  inte- 
grity by  their  agent,  should  be  by  them,  or  by  some 
other,  recommended  to  the  patronage*  of  Foussat^  was 
perfectly  consistent  wkh  ordinary  mercantile  inter- 
course ;  and  in  the  total  absence  of  proof;  that  the 
freight,  or  proceeds  of  the  outward  cargo  of  the  ship 
ever  came  to  the  hands  af  Foussai,  there  is  no  suf- 
ficient reason  for  conjecturing  that  the  cargo  laden  on 
board  for  Pensacola  was  purchased  with  those  funds, 
I  am,  therefore,  of  opinion,  that  the  proprietary 
interest  is  sufficiently  established.    But,. as  the  pro* 
prietary  interest  is  altogether  immaterial,  if  lading  a 
neutral  cargo  on  board  an  armed  belligerent  isyperse, 
a  ground  of  condemnation,  it  becomes  necessary  to 
aonsider  that  question* 

It  has  long  been  with  me  a  rule  of  judicial  pro- 
ceeding, never,  where  I  am  free  to  act,  to  decide  more 
in  any  case  than  what  the  case  itself  necessarily  re- 
quires ;  and  so  far  only,  in  my  view,  can  a  case  be 
considered   as    authority.    Accordingly,  when  the 
case  of  theNetoide  was  before  this  court,  I  declined 
Expressing  my  opinion  upon  the  general  question, 
because  the  cargo,  considered  as  Spanish  property, 
was  exposed  to  capture  by  the  Carthagenian  and 
other  privateers,  and  considered  as  belonging  to  a  re- 
voked colony,  was  liable  to  Spanish  capture.    The 
neutral  shipper,  therefore,  could  not  be  charged  with 
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int.  trading  our  belligerent  rights,  or  putting  off  his  neu- 
tral, character  when  placing  himself  under  the  pro- 
tection of  an  armed  belligerent,  when  sailing,  as  that 
shipper  was,  between  Sylla  and  Charybdis,  he  might 
accept  of  the  aid  or  protection  of  one  belligerent, 
without  giving  just  cause  of  offence  to  another. 

But  a  case  now  occurs  of  a  vessel  at  peace  with 
all  the  world ;  and  to  give  an  order  for  farther  proof 
without  admitting  the  rule,  that  lading  a  neutral  cargo 
on  board  an  armed  belligerent  is  not,  jmt  se,  a  cause 
of  forfeiture  appears  to  me  nugatory. 

It  is  true,  this  is  not  a  case  of  a  commissioned  or 
cruizing  vessel,  and  I  have  no  objection  to  reserving 
the  question  on  such  a  case  until  it  shall  occur,  if  it 
can  be  done  consistently  with  the  principles  upon 
which  I  found  my  opinion ;  but  in  my  view,  there  it 
no  medium,  and  no  necessity  for  a  belligerent  to  in** 
gist  on  any  exception  in  his  favour.    On  the  contra* 
ty,  I  consider  all  the  evils  as  visionary  that  are  dwelt 
upon  as  the  result  of  thus  extending  this  right  in  fa* 
vour  of  neutrals.    No  nation  can  be  powerful  on  die 
ocean  that  does  not  possess  an  extensive  commerce; 
and  if  her  armed  ships  are  to  be  converted  into  car* 
riers,  (almost,  I  would  say,  an  absurd  supposition,) 
her  own  commerce  would  have  the  preference ;  so  that 
the  injury  could  never  be  of  any  real  extent     But 
should  it  be  otherwise ;  what  state  of  things  ought 
one  belligerent  more  devoutly  to  desire  than  that  the 
whole  military  marine  of  her  enemy  should  be  » 
employed,  and  bound  down  to  designated  voyages, 
from  which  they  were  not  at  liberty  to  deviate  ?  k 
would  be  curious  to  see  a  government  thus  involving 
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itself  with  merchant  shippers  in  questions  of  affreight-      taia. 
meat,  assurance,  deviation,  average,  and  so  forth ;  the  ^T*"' 
possibility  may  be  imagined,  but.  the  reality  will  AuUnu. 
never  exist 

The  general  rule  in  this  case,  it  will  be  observed, 
is  controverted  by  no  one ;  nor  is  it  denied  that  it  is 
incumbent  on  the  captor  to  maintain  the  exception 
contended  for.    It  is  for  him  to  prove,  that  the  ac- )  / 
knowledged  right  of  the  neutral  to  employ  a  bellige-l  / 
rent  carrier  does  not  include  the  right  of  employing!  I 
an  armed  belligerent  carrier. 

In  order  to  support  this  proposition,  arguments  are 
usually  adduced,  from  the  silence  of  writers  upon  the 
subject;  from  decisions  in  analogous  cases ;  and  from    % 
its  general  inconsistency  with  the  belligerent  right  of 
search  or  adjudication. 

If  it  be  asked,  why  have  writers,  and  particularly  % 

the  champions  of  neutral  rights  been  silent  on  this 
subject?  I  think  the  answer  obvious.  Practically  it 
is  of  very  little  general  importance  either  to  neu- 
trals or  belligerents,  and  those  who  are  more  disposed 
to  favour  belligerent  claims  would  naturally  avoid  a 
doctrine  which  they  could  not  maintain,  whilst  all 
who  wrote  for  the  benefit  of  those  who  are  to  read 
would  avoid  swelling  their  volumes  with  unnecessa- 
ry discussions,  or  raising  phantoms  for  the  amuse- 
ment of  laying  them.  JThe  silence  of  the  world 
upon  the  subject  is,  to  my  mind,  a  sufficient  evidence 
that  public  sentiment  is  against  it  It  is  impossible, 
but  that  in  the  course  of  the  long  and  active  naval 
wars  of  the  last  two  centuries,  cases  must  have  oc- 
curred in  which  it  became  necessary  to  consider  this 
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1818.      question ;  and  though  it  had  escaped  the  notice  of 
^^^  jurists,  it  must  have  been  elicited  by  the  avarice  of 
Atlanta,    captors,  the  ingenuity  of  proctors,  or  the  learned  re- 
'    .searches  of  courts  of  prize.    Yet  we  find  not  <mp 
1   case  on  record  of  a  condemnation  as  prize  of  war  on 
1  ithe  ground  of  armament,  nor  a  dictum  ih  any  of  the 
t>ooks  that  suggests  such  an  exception.    But  the 
rule  itself  is  laid  down  everywhere ;  and  in  my  view, 
laying  down  the  rule  without  the  exception,  is  in  ef- 
fect a  negative  to  the  exception. 

But  it  is  not  true  that  this  subject  has  altogether 
escaped  the  notice  of  writers  on  the  law  of  prize. 
There  is  on  record  one  opinion  on  this  subject,  and 
that  of  great  antiquity  and  respectability,  and  which 
may  have  given  the  tone  to  public  opinion,  and  thus 
account  for  the  silence  of  subsequent  writers :  I  al- 
lude to  the  dictum  extracted  from  Casaregis,  in  which 
the  author  asserts.  "  that  if  a  vessel  laden  with  neu- 
tral  merchandize  attack  another  vessel,  and  be  captur- 
ed, her  cargo  shall  not  be  made  prize,  unless  the 
■  owner  of  the  goods,  or  his  supercargo,  engage  in  the 
,  conflict"  Now,  if  an  actual  attack  shall  not  subject 
to  forfeiture,  much  less  shall  arming  for  defence ;  and 
it  is  fairly  inferrable  from  the  passage  that  the  author 
had  in  his  view,  the  case  of  an  armed  belligerent 
carrier,  or  he  would  not  have  represented  her  as  the 
attacking  vessel. 

But  it  is  contended,  that  decisions  have  taken, 
place  in  the  courts  of  other  states,  in  analogous  cases^ 
which  cannot  be  reconciled  with  the  principle  on 
which  the  claimant  rests  his  defence.  On  this  sub- 
ject I  will  make  one  general  remark :  I  acknow- 
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ledge  no  decision  as  authority  in  this  court  but  the      ms. 
decisions  of  the  court,  as  far  as  necessary  to  the  case    >^v^-' 
decided ;  and  the  decisions  of  the  state  courts,  as  far    Ataianu. 
as  they  go  to  fix  the  landmarks  of  property ;  and, 
generally,  the  lex  loci  of  the  respective  states.    All 
other  decisions  I  will  respect  for  as  much  as  they  are 
worth  in  principle. 

The  decisions  relied  on  in  this  part  of  the  argu- 
ment are  those  by  which  neutral  vessels  under  neutral 
convoy,  were  condemned  for  the  unneutral  act  of  the 
convoying  vessel ;  and  those  in  which  neutral  vessels 
have  been  condemned  for  placing  themselves  under 
protection  of  a  hostile  convoy.    With  regard  to  the 
first  class  of  cases,  it  is    very  well  known  that 
they  originated  in  the  capture  of  the  Swedish  con- 
voy, at  a  time  when  Great  Britain  had  resolved  to 
throw  down  the  glove  to  all  the  world  on  the  princi- 
ple of  the  northern  confederacy.    It  was,  therefore,  a 
Measure  essentially  hostile.    But  independently  of 
this,  there  are  several  considerations  which  present 
an  obvious  distinction  between  both  classes  of  cases 
and  this  under  consideration.    A  convoy  is  an  asso- 
ciation for  a  hostile  object    In  undertaking  it,  a  na- 
tion spreads  over  the  merchant  vessel  an  immunity 
from  search,  which  belongs  only  to  a  national  ship ; 
and  by  joining  a  convoy,  every  individual  ship  puts 
pff  her  pacific  character,  and  undertakes  for  the  dis- 
charge of  duties  whicK  'belong  only  to  the  military 
jgariae,  and  adds  to  the  numerical,  if  not  to  the  real, 
strength  of  the  convoy*     If,  then,  the  association  be 
voluntary,  the  neutral,  in  suffering  the  fate  of  the 
whole,  has  only  to  regret  his  own  folly  in  wedding 
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181&      his  fortune  to  theirs ;  or  if  involved  in  the  aggrenoa 
or  opposition  of  the  convoying  vessel,  he  shares  the 
fate  which  the  leader  of  his  own  choice  either  was, 
or  would  have  been  made  liable  to,  in  case  of  cap- 
ture.   To  elucidate  this  idea,  let  us  suppose  the  case 
of  an  individual,  who  voluntarily  fills  up  «the  ranks 
of  an  enemy,  or  of  one  who  only  enters  upon  the 
discharge  of  those  duties  in  war  which  would  other- 
wise take  men  from  the  ranks;   and  the  reason 
will  be  obvious  why  he  should  be  treated  as  a  pri- 
soner of  war,  and  involved  in  the  fate  of  a  conquered 
enemy.    But  it  is  not  so  with  the  goods  which  con- 
stitute the  lading  of  a  ship ;  those  give  neither  real 
nor  numerical  strength  to  an  enemy,  but  rather  em* 
barrass  and  impede  him.    And  even  if  it  be  ad- 
mitted that,  in  all  cases,  a  cargo  should  be  tainted 
with  the  offence  of  the  carrying  vessel,  it  will  be 
seen  that  the  reason  upon  which  those  cases  profess 
to  proceed  is  not  applicable  to  the  case  of  neutral 
goods  on  board  a  hostile  carrier.    Resistance,  either 
i ,  real  or  constructive,  by  a  n€t^ro/ carrier,  is,  with  a  view 
1  j  to  the  law  of  nations^  unlawful ;  but  not  so  with  the 
:  ■  hostile  carrier ;  she  had  a  right  to  resist,  and  in  her 
j  case,  therefore,  there  is  no  offence  committed  to  com- 
*  [  municate  a  taint  to  her  cargo. 

But  it  is  contended,  that  the  right  to  use  a  hostile, 
armed  carrier  is  inconsistent  with  the  belligerent's 
right  of  search,  or  of  capture,  or  of  adjudication ;  for 
on  this  point  the  argument  is  not  very  distinct,  though 
I  plainly  perceive  it  must  be  the  right  of  adjudication, 
if  any,  that  is  impaired.  Ttejrijght  of  capture  applies 
only  to  enemy  ships  or  goods ;  the  rigEt  of  search  to 
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etiemy  goods  on  board  ajneutrdl  earner ;  and  there-      ism. 
fore  it  must  be  the  right  of  adjudication  that  is  sup- 
posed to  be  impaired,  which  applies  to  the  case  of 
goods  found  either  on  board  of  a  neutral  or  bellige- 
rent, and  this  mere  scintilla  juris  is  at  last  the  real 
basis  upon  which  the  exception  contended  for  must 
rest.    But  in  what  manner  is  this  right  of  adjudication 
impaired  ?    The  neutral  does  not  deny  the  right  of 
the  belligerent  to  decide  the  question  of  proprietary 
interest     If  it  be  really  neutral,  of  what  consequence 
is  it  to  the  belligerent  who  is  the  carrier  ?    He  has  no 
right  to  capture  it ;  and  if  it  be  hostile  covered  as  neu- 
tral, the  belligerent  is  only  compelled  to  do  that  which 
he  must  do  in  all  ordinary  cases,  subdue  the  ship  be- 
fore he  gets  the  cargo.    It  cannot  be  expected  thati 
the  belligerent  will  rest  his  complaint  upon  the  hu-j 
miliating  ground  of  his  inability  to  subdue  his  ene-A 
my ;  and  if  he  should,  the  neutral  may  well  reply  it  W  j \\- 
his  affair  or  his  misfortune,  but  ought  not  in  any  oft  {[ 
hs  consequences  to  affect  the  rights  of  the  neutral^  * 
Nor  is  it  at  all  certain  that  lading  on  board  an  enemy 
carrier  is  done  at  all  times  with  an  intent  to  avoid 
capture ;  it  may  be  to  solicit  it;  as  in  the  case  of  the 
late  war,  when  British  goods,  though  neutral  owned, 
could  only  be  brought  into  our  market  through  the 
medium  of  capture.    There,  instead  of  capture  be- 
ing a  risk  of  the  voyage,  it  was  one  of  j  the  chances 
of  profit.    And  the  hostile  carrier  may  have  been 
preferred  to  the  neutral,  with  the  express  view  of  in- 
creasing the  chances  of  capture. 

When  we  come  to  analyze,  and  apply  the  argu- 
Vol,  m.  sb 
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tue.      mtnts  of  the  defenders  of  this  exception,  I  think  it 
will  be  found  that  they  expose  themselves  to  the  im- 
putation of  unfairness,  in  professing  to  sustain  an  ex- 
ception, trhen  they  mean  to  aim  a  blow  at  the  whole 
neutral  right  of  using  a  belligerent  carrier ;  or  they 
do  not  follow  up  their  reasoning  in  its  consequences, 
ao  as  to  be  sensible  of  (lie  result  to  which  k  leads*  The 
exception  which  exhausts  the  principal  rule  must,  he 
incorrect,  if  the  rule  itself  be  admitted  as  a  correct  one ; 
it  is,  in  feet,  an  adverse  proposition,  and  it  appears  to 
demonstrate  that  all  the  arguments  urged  in  favour  of 
die  exception,  now  under  consideration,  if  they  prove 
any  thing,  prove  too  much,  and  obviously  extend  to 
the  utter  extinction  of  the  rule  itself,  or  the  destruc- 
tion of  eyery  beneficial  consequence  that  the  neutral 
can  derive  from  it.    Thus,  if  it  be  unlawful  to  em- 
ploy an  (Phned  belligerent  carrier,  then  what  propor- 
tion of  armament  or  equipment  will  render  it  unlaif- 
fial  ?    Between  one  gun  and  one  hundred,  the  differ- 
ence is  only  in  degree,  not  in  principle ;  mid  if  it  is 
left  to  the  courts  of  the  belligerent  to  apply  the  ex- 
<5eptk>a  to  successive  cases  as  they  arise,  it  evidently 
t>ecomes  a  destroying  principle,  which  wiH  soon  con- 
Wine  the  vitals  of  the  rale*    And  the  neutral  wiR 
soon  consider  it  as  a  snare,  not  a  privilege. 

Again ;  the  proposition  is  that  the  neutral  may  em- 
ploy a  hostile  carrier ;  but  theindispensable  attributes ' 
Of  a  6tMe  ef  hostility  are  the  right  of  armament,  of  de- 
fence, ef  attack,  .and  of  capture ;  if  then  you  strip  the 
belligerent  of  any  tMie,  or  more  of  these  characteris- 
tics, the  proposition  is  falsified,  for  he  can  no  longer 


OF  THE  UNITED  STATES.  427 

be  called  a  hostile  carrier ;  he  assumes  an  ampbibi*      taut 
cos  anomalous  character,  for  which  there  is  no  epi-    N-^w 
thet  applicable  unless  it  be  that  of  semi-hostik.    And    Aulanta- 
what  becomes  of  the  interest  of  the  neutral  ?    It  is 
mockery  to  hold  out  to  him  the  right  of  employing  a 
hostile  carrier,  when  you  attach  to  the  exercise  of  that 
right  consequences,  which  would  make  it  absurd  for 
a  belligerent  to  enter  into  a  charter  party  with  him. 
If  resistance,  arming,  convoying,  capturing,  be  the 
acknowledged  attributes  and  characteristics  of  the 
belligerent^  then  deprive  him  of  these  attributes, 
add  you  reduce  him  to  a  state  of  neutrality,  nay,  _ 
worse  than  a  state  of  neutrality ;  for  bfi  continues  lia- 
ble to  all  the  danger  incident  to  the  hostile  character, 
without  any  of  the  rights  which  that  character  con- 
fers upon  him.    What  belligerent  could  ever  be  in- 
duced to  engage  in  the  transportation  of  neutral  goods, 
if  the  consequence  of  sttch  an  undertaking  be  that  he 
puts  off  his  own  character,  and  assumes  that  of  the 
neutral,  relinquishes  his  right  of  arming,  or  resisting, 
without  acquiring  the  immunities  or  protection  of  the 
neutral  character?   It  is  holding  out  but  a  shadow  of 
a  benefit  to  the  neutral. 

Some  cotffiisioa  is  thrqwn  over  this  subject  by  not 
discriminating  carefully  between  the  cases  where  a 
neutral  shipper,  and  a  hostile  carrier,  are  the  parties 
to  the  contract,  and  those  in  which  both  shipper  and 
carrier  are  hostile.  In  thfe  latter  case,  the  carrier,  when . 
armed,  may  fairly  be  understood  to  have  undertaken 
to  fight,  as  well  as  to  carry.  But  when  a  neutral  is 
the  shipper,  the  carrier,  (independently  of  specific 
contract,)  is  left  to  fight,  or  not,  as  he  shall  deem  proper. 
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'  1819.      Thus,  if  a  neutral  shipper  charter  an  unarmed  beffi- 
The       gerent,  he  would  not  be  released  from  his  contract, 
Ataiute.    should  the  belligerent  put  arms  or  men  into  his  ship ; 
otherwise  taking  ordinary  and  prudent  precaution  for 
the  safety  of  his  vessel,  precautions  which  would  in 
general  lessen  the  insurance  on  the  cargo  itself,  would 
be  a  violation  of  the  master's  contract    And  on  the 
other  hand,  a  belligerent  master  would  be  under  no 
obligation  to  the  neutral  to  fight,  if  met  by  an  ene- 
my on  the  ocean,  even  though  particularly  required 
by  the  neutral  shipper.    There  is  then  nothing  in  that 
argument  which  is  founded  on  the  supposition  that 
the  neutral  is  assisting  in  expediting  a  naval  hostile 
equipment,  when  he  employs  a  belligerent  carrier ;  on 
the  contrary,  he  either  embarrasses  the  belligerent 
in,  or  detaches  him  from,  the  operations  of  war. 
It  makes  no  difference  in  my  View,  whether  the 
{ right  of  using  a  hostile  carrier,  be  considered  as  a 
.    '**  •      '  voluntary  concession  in  behalf  of  neutrals,  or  as  a 
^yt  '  s\         '  conclusion  from   those  principles  which  form   the 
,  /  basis  of  international  law.    We  find  it  emanating 

ro"  ;C    from  the  same  source  as  the  right  of  search  and  ad- 
^r7'  Arc  ■   judication,  and  it  is  of  equal  authority.    If  in  prao 
y     X1  *       '  *  tice  it  should  ever  be  found  materially  detrimental  to. 
r    acknowledged  national  rights,  it  may  be  disavowed  or 
relinquished;  or  should  our  own  legislative  power 
«  ever  think  proper  to  declare  against  the  right,  it  can 
r  impose  the  law  upon,  its  own  courts.    But  until  .it 
shall  be  so  relinquished,  or  abrogated,  we  are  bound ' 
to  apply  it  with  all  the  beneficial  consequences  that  it 
was  intended  to  produce. 
I  do  not,  however,  consider  it  as  a  mere  voluntary 
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concession  in  favour  of  neutral  commerce.    Were  it      1818. 
now,  for  the  first  time,  made  a  question  whether  a  K^^/ 
neutral  should  be  permitted  to  use  a  hostile  carrier,    Autanta. 
I  should  not  hesitate  to  decide  that  it  would  be  ex- 
ceedingly harsh  and  unreasonable  to  deny  to  the  neu- 
tral the  exercise  of  such  a  right  The  laws  of  war  and 
of  power,  already  possesses  sufficient  advantages  over 
the  claims  of  the  weak,  the  wise,  and  pacific.    I  am, 
in  sentiment,  opposed  to  the  extension  of  belligerent 
rights.    Naval  warfare,  as  sanctioned  by  the  practice 
of  the  world,  I  consider  as  the  disgrace  of  modern 
civilization.    Why  should  private  plunder  degrade 
the  privileges  of  a  naval  commission  ?    It  is  ridicu- 
lous stfthis  day,  to  dignify  the  practice  with  the  epi- 
thet of  reprisal.    If  it  be  reprisal,  we  may  claim  all 
the  benefit  of  the  example  of  the  savages  in  our  fo- 
rests, to  whom  the  practice  is  familiarly  known,  but 
we  must  yield  to  them  in  the  reasonableness  of  its 
application,  for  they  really  do  apply  the  thing  taken, 
to  indemnify  the  party  injured.    The  time' was  when 
war,  by  land  and  by  sea,  was  carried  on  upon  the 
same  principles.    The  good  sense  of  mankind  has 
lessened  its  horrors  on  land,  and  it  is  scarcely  possi- 
ble to  find  any  sufficient  reason  why  an  analogous 
reformation  should  not  take  place  upon  the  ocean. 
The  present  time  is  the  most  favourable  that  has  ever 
occurred  for  effecting  this  desirable  change.  '  There  is 
a  power  organized  upon  the  continent  of  Europe  that 
may  command  the  gratitude  and  veneration  of  poste- 
rity by  determining  on  this  reformation.    It  must 
take  effect  when  they  resolve  to  enforce  it. 
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1818.  We  And  the  law  of  nations  unfortunately  embaras- 

sed  with  the  principle  that  it  is  lawful  to  impose  a  di- 
rect restraint  upon  the  industry  and  enterprize  of  a 
neutral,  in  order  to  produce  an  incidental  embarrass* 
ment  to  an  enemy.    In  its  original  restricted  applica- 
tion, this  principle  was  of  undoubted  correctness,  and 
did  little  injury ;  but  in  the  modern  extended  use 
which  has  been  made  of  it,  we  see  an  exemplification 
of  the  difficulty  of  restraining  a  belligerent  in  the  ap- 
plication of  a  convenient  principle,  and  an  apposite 
illustration  of  one  of  the  objections  to  admitting  the 
exception  unfavourable  to  the  use  of  an  armed  hos- 
tile carrier.    But  surely  there  must  be  some  limit  to 
the  exercise  of  this  right  by  a  belligerent.    And  h 
is  incumbent  upon  him  to  show  that  the  restraint  im- 
posed upon  the  neutral,  is  indispensable  to  the  exer- 
cise of  his  own  acknowledged  right,  or  the  punish- 
ment inflicted  on  him  to  be  justly  due  to  the  violation 
of  his  neutral  obligations.    Now,  what  violation  of 
belligerent  right,  or  neutral  obligation,  can  result  from 
the  employment  of  a  hostile  carrier  ?  If  employed  to 
break  a  blockade,  carry  goods  that  are  contraband 
of  war,  or  engaged  in  other  illicit  trade,  the  goods 
are  liable  to  condemnation,  (m  principles  having  no 
relation  to  this  case.    But  if  employed  in  lawful  com- 
merce, where  is  the  injury  done  to  the  belligerent  ? 
There  is  no  partiality  exhibited  on  the  part  of  the 
neutral ;  for  the  belligerents  are  necessarily  excluded 
from  each  others  ports,  and  cannot  be  employed,  ex- 
cept each  in  the  commerce  of  his  own  country  j  and 
so  far  from  violating  any  belligerent  right,  the  neu- 
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tral  tempts  the  ship  of  die  enemy  from  a  place  of     ma. 


jafety  to  expose  her  to  hostile  capture,  or  detaches 
her  from  warlike  operations,  and  engages  her  in  par-.  Atlanta. 
suits  less  detrimental  to  the  interest  of  her  enemy,  , 
than  cruizing  or  fighting.  To  the  neutral  the  right 
of  employing  a  hostile  carrier  may  be  of  vital  imr 
portance.  The  port  of  the  enemy  may  be  his  grana- 
ry ;  he  may  hare  no  ships  of  his  own,  no  other  carrier 
may  be  found  there;  no  other,  permitted  to  be  thus 
wnployed,  or  no  other  serve  him  as  faithfully,  or  on  as 
good  terms.  So,  also,  with  regard  to  the  produce  of 
iik  own  industry,  his  only  market  may  be  in  the  port 
of  one  of  the  belligerents,  and  hiaonly  means  of  ac- 
cess to  it  through  the  use  of  the  carriers  of  that 
port 

A  case  has  been  referred  to  in  the  argument:  the 
case  of  the  Fanny  m  Dodsonh  Reports;  in  which  die 
court  of  admiralty  in  England  granted  salvage  upon 
goods  shipped  on  board  an  armed  enemy  carrier 
captured  by  an  American  privateer,  and  re-captured 
by  the  British.  The  ground  on  which  the  court  pro- 
'fesses  to  proceed,  according  to  the  report,  is,  that  these, 
goods  were  in  danger  of  being  condemned  in  our 
courts,  on  the  ground  that  the  shipper  had  quit  the 
protection  of  his  netjtrality,  and  resorted  to  the  pro- 
taction  of  arms. 

Had  the  question  decided  in  that  case  been  one  of 
forfeiture,  and  not  of  salvage,  that  decision  would  have 
been  in  point  But  even  then  I  should  have  claim- 
ed the  privilege  exercised  by  the  learned  judge  who 
presides  in  that  court  with  so  much  usefulness  to  his 
country,  and  honour  to  himself,  of  founding  my  own 
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1818.  opinions  upon  my  own  researches  and  resource* 
^^Jf^  Should  a  similar  case  ever  again  occur  in  that  court, 
AMU*,  and  the  decisions  of  this  court  have  jiassed  the  At- 
lantic, that  learned  judge  will  be  called  on  to  ac- 
knowledge that  the  danger  of  condemnation  was  fiot 
as  great  as  he  had  imagined ;  and  that  independent  of 
the  question  agitated  in  this  case,  this  court  would 
have  had  respect  to  the  embarrassing  state  of  war* 
fare  in  which  the  people  of  Buenos  Ayres  were  in- 
volved, and  adjudged  that  the  precautions  for  defence 
were  intended  against  their  enemies  rather  than  their 
friends.  With  regard  to  the  award  of  salvage,  it  is 
well  known  that  the  grant  of  salvage  upon  the  recap- 
tion of  a  neutral  was  the  favourite  offspring  of  that 
judge's  administration ;  until  then  no  contribution 
had  been  levied  upon  neutral  commerce  to  give  acti- 
vity to  hostile-enterprise.  When  a  question  of  sal- 
vage on  such  a  recapture  shall  occur  in  this  court  those 
adjudications  will  come  under  review ;  but  this  case 
cannot  be  considered  in  point  until  this  court  is  called 
on  to  decide  whether  the  British  example  shall  pre- 
vail, or  the  obvious  dictate  of  reason,  that  the  neutral 
should  be  liberated  and  permitted  to  pursue  his 
voyage,  or  at  least  to  decide  for  himself  in  which 
of  the  belligerent  courts  his  .rights  will  be  most 
secure. 

Upon  the  whole,  I  am  fully  satisfied  that  the  de- 
cision in  the  case  of  the  Nereide,  was  founded  in  the 
most  correct  principles,  and  recognize  the  rule,  thai 
lading  on  board  an  armed  belligerent  is  not,  per  se9  a 
a  cause  of  forfeiture ;  as  not  only  the  most  correct 
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on  principle,  but  the  most  liberal  and  honourable  to 
tb6  jurisprudence  of  this  country. 

Farther  proof  ordered/ 

tf  Rr.  Justice  Toito  and  Mr.  Justice  Duritt  did  no<  lit  hi 
this  cause. 
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'1818. 


The   . 
Atalanta. 


(Practice.) 

Houston  v.  Moore. 

Thfrdeort  hat  no  jurisdiction  under  theSSth  section  of  the  judicial}  act  ' 
of  1789,  cb.  20.  anion  the  judgment,  or  decree,  of  the  state  court  be 
*  final  judgment  or  decree.  A  judgment,  reversing  that  of  an  inferior 
eoiirt,  and  awarding  a  venire  facia*  de  novo,  h  not  a  final  judgment. 

Error  to  the  supreme  court  bf  the  state  of  Penn- 
syitaniaf. 

This  was-  ad  action'  of  trespass,  brought  by  the 
plaintiff  m  erroi'  agisddst  the  defendant  in  error,  for 
levying  a  fine  ordered  to  be  collected  by  the  sentence 
of  a  court  martial,  under  an  act  of  the  legislature  of 
ffo  state  of  Pennsylvania,  which  was  alleged  to  be 
Jfepiignant  to  the  constitution  and  laws  of  the  United 
States*  The  suit  was  commenced  in  the  court  of 
common  pleas  for  the  county  of  Lancaster,  in  which 
court  a  trial  was  had,  and  the  jury,  under  the  charge 
of  tbcf  court,  found  a  verdict  for  the  pontiff,  on  which 
Vou.  III.  '5*  0 
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1818.  judgment  was  rendered.  The  cause  was  carried  to 
the  supreme  court  of  the  state  of  Pennsylvania,  by 
writ  of  error,  where  the  judgment  of  the  court  of 
common  pleas  was  reversed,  and  the  cause  remanded 
to  that  court,  with  directions  to  award  a  venire  facias 
de  novo.  The  plaintiff  then  sued  out  of  a  writ  of  er- 
ror, to  bring  the  cause  to  this  court. 

FA.  »k  ^r#  ^  ^  fyf&sott  moved  to  dismiss  the  writ  of 
error,  as  having  been  improvidently  issued  under 
the  25th  section  of  the  judiciary  act,  ch.  20.  the  de- 
cision of  the  state  court  not  being  a  "  final  judgment" 
in  the  cause. 

Mr.  Hopkins ,  contra. 

* 

Mr.  Ch.  J.  Marshall  delivered  the  opinion  of  the 
court.  The  appellate  jurisdiction  of  this  court,  un- 
der the  25th  section  of  the  judiciary  act,  ch.  20.  ex- 
tends only  to  a  final  judgment  or  decree  of  the  high- 
est courts  of  law  or  equity  in  the  cases  specified. 
This  is  not  a  final  judgment  of  the  supreme  court  of 
Pennsylvania.  The  cause  may  yet  be  finally  deter- 
mined in  favour  of  the  plaintiff  in  the  state  court. 

Writ  of  error  dismissed. 
r 

Judgment.    This  cause  came  on  to  be  heard  oa 
the  transcript  of  the  record  of  the  supreme  court  of 
.    the  commonwealth  of  Pennsylvania,  for  the  Lancas- 
ter district    On  examination  whereof,  it  is  adjudged 
#*  *  and  ordered,  that  the  writ  of  error  in  this  cause  be, 
and  .the  s#me  is  jiereby  dismissed,  this  court  not  hav- 
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mg  jurisdiction  in  said  cause,  there  not  having  been  a'     isi8. 
final  judgment  in  said  suit,  in  the  said  supreme  court  ^  A^w> 
of  the  commonwealth  of  Pennsylvania/ 

a  Costs  are  not  given  where  the  writ  of  error  is  dismissed  for 
want  of  jurisdiction.    Inglee  v.  Coolidge,  ante,  vol.  II.  p.  368.  * 


(Pkize.) 
The  Ajnne,  Barnabeuy  Claimant 


The  captors  are  competent  witnesses  upon  an  order  for  farther  proof, 
where  the  benefit  of  it  is  extended  to  both  parties. 

The  captors  are  always  competent  witnesses,  as  to  the  circumstances 
of  the  capture,  whether  it  be  joint,  collusive,  or  within  neutral  ter- 
ritory* 

It  is  not  competent  for  a  neutral  consul',  without  the  special  authority 
of  his  government,  to  interpose  a  claim  on  account  of  the  violation  ef 
the  territorial  jurisdiction  of  his  country.  . 

Quart,    Whether  such  a  claim  can  be  interposed,  even  by  a  public 
minister,  without  the  sanction  of  the  government  in  whose  tribunals  c 
the  cause  hi  pending  ? 

A  capture,  made  within  neutral  territory,  is,  as  between  the  belliger- 
ents, rightful ;  and  its  validity  can  only  be  questioned  by  the  neutral 
state. 

If  the  captured  vessel  commence  hostilities  upon  the  captor,  she  . 
forfeits  the  neutral  protection,  and  the  capture  is  not  an  injury  for 
which  redress  can  be  sought  from  the  neutral  sovereign* 

Irregularities  on  the  part  of  the  captors,  originating  from  mere  mistake,  • 
at  negligence,  which  work  no  irreparable  mischief,  and  are  con- 
sistent with  good  frith,  will  not  forfeit  their  rights  of  prise. 

.   Appeal  to  the  circuit,  court  for  the  district  of  " 


'^Maryland. 


m-  *;. 
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itia.  The  British  sljip  Anne,  with  a  cargo  belonging  to 

a  British  subject  was  captured  by  the  privateer  Ultor, 
while  lying  at  anchor  near  the  Spanish  part  of  the 
island  of  St  Domingo,  on  the  13th  of  March,  1816, 
and  carried  into  New- York  for  adjudication-  The 
master  and  supercargo  were  put  on  shore  at  St  Do- 
mingo, and  all  the  rest  of  the  crew,  except  the  mate, 
carpenter,  and  cook,  were  put  on  board  the  capturing 
.  ship.  After  arrival  at  New-York,  the  deposition  of 
die  cook  only  was  taken,  before  a  commissioner  of 
prize,  and  that,  together  with  the  ship's  papers,  was 
transmitted  by  the  commissioner,  under  seal,  to  the 
district  judge  of  Maryland  district,  to  which  district 
the  Anne  was  removed,  by  virtue  of  the  provisions  of 
the  act  of  congress  of  the  27th  of  January,  1813, 
ch.  478. 

Prize  proceedings  were  duly  instituted  against  the 
ship  and  cargo,  and  a  claim  was  afterwards  inter- 
posed in  behalf  of  the  Spanish  consul,  claiming  resti- 
tution of  the  property,  on  account  of  an  asserted  vi- 
olation of  the  neutral  territory  of  Spain.    The  teSti- 

•  mony  of  the  carpenter  was  thereupon  taken  by  the 
claimant,  and  the  captors  were  also  admitted  to  give 
testimony  as  to  the  circumstances  of  the  capture ;  aad, 
upon  the  whole  evidence,  the  district  court  rejected 
the  claim,  and  pronounced  a  sentence  of  condemna- 
tion to  the  captors.    Upon  appeal  to  the  circuit  court, 

•  peace  "having  taken  place,  the  British  owner,  Mr. 
Richard  Scotta  interposed  a  claim  for  the  property,  * 
and  the  decree  of  th6  district  court  was  affirmed,  pro 
forma,  to.  bricg  the  cause  for  a  final  adjudication  be- 
fore this  court     < 
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Mr.  Harper,  for  the  appellant  and  claimant,  argued,      isib. 
that  the  captors  were  incompetent  witnesses,  on  the  y£ta!£ 
ground  of  interest,  except  when  farther  proof  was  im- 
parted to  them;4  and  that  they  were  not  entitled  to  **■*"*• 
the  benefit  of  farther  proof  in  this  case,  being  t»  de- 
licto.   The  irregularity  of  their  proceedings,  and  the 
violation  of  the  neutral  territory,  would  not  only  ex- 
clude thefn  from  farther  proof,  hut  forfeit  their  rights 
of  prize.    The  testimony  being  irregular,  it  must  apr  "> 

pear,<|0Srv)aJii>djp,  that  it  was  taken  by  consent,  Where 
the  irregularity  consists,  not  in  a  mens  omission  of 
farm,  but  in  the  incompetency  or  irrelevancy  of  the 
evidence.  The  testimony  of  the  captors  being  ex- 
abided  from  the  case,  the  violation  of  the  neutral  ter- 
ritory would  appear  uncontradicted.  The  text  Ten- 
ters affirm  the  immunity  of  the  neutral  territory  from 
hostile  operations  in  its  ports,  bays,  and  harbours, 
and  within  the  range  of  cannon  shot  along  its  coasts.* 
Nor  cap  it  be  used  as  a  station  from  which  to  exercise 
hostilities.6  As  to  the  authority  by  which  the  claim 
was  interposed,  the  Spanish  consul's  was  sufficient 
for  that  purpose ; .  especially  under  the  peculiar  cirr 
cumstances  of  the  times  when,  on  account  of  the  un- 
settled state  of  the  government  in  Spain,  no  minister 
from  that  country  was  received  by  our  government, 

«  The  Adrians  1  Roh.  34.  The  Haabet,  6  Rob.  64.  L'Aod- 
lie,  Id.  269.  note  (a.) 

6  Panel,  L.  3.  ch.  7.  §  132.  Id.  L.  1.  ch.  23.  $  289.  BynJfc- 
Q.  J.  Pub.  (.le.s.  Martens  L.  8.  8.  ch.  6.  §  6.  JUim%  fart 
2.  ch.  5.  art.  1,  §  15. 

c  The  Twee  Gebroedero,  3  Rob.  162.  The  Anna,  6  Jbk 
T38. 


The  Anne. 
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.  .  1818.  but  the  former  consols  were  continued  in  the  exercise 
of  their  functions  by  its  permission  In  one  of  the 
eases  in  the  English  books,  the  Portuguese  consul 
was  allowed  to  claim  on  account  of  violated  territory, 
although  it  does  not  appear  that  he  had  any  special 
instructions  from  his  sovereign  for  that  purpose/  But 
even  supposing  the  powers  of  a  consul  not  adequate 
to  this  function,  whence  arises  the  necessity  that  the 
heutral  government  should  interfere  in  general  ?  Be- 
cause the  enemy  proprietor  is  absolutely  incapable  of 
interposing  a  claim  on  this,  pr  any  other  ground. 
But  here  the  incapacity  of  the  claimant  is  removed^ 
his  persona  standi  injudicio  being  restored  by  the  in- 
tervention of  peace*  He  may,  consequently,  assert 
his  claim  upon  every  ground  which  shows  that  the 
capture,  though  of  enemy's  property,  was  originally 
unlawful  and  void. 

Mr.  D.  B.  Ogdenmd  Mr.  Winder,  contra,  con- 
tended, that  the  captors  were  admissible  witnesses  in 
this  case,  as  they  are  in  all  cases  respecting  the  cir- 
cumstances of  the  capture ;  such  as  collusive  and  joint 
captures,  where  the  usual  simplicity  of  the  prize  pith 
ceedings  is  necessarily  departed  from.  So,  also,  their 
'testimony  is  generally  admitted  on  farther  proof/  A 
daim  founded  merely  upon  the  allegation  of  a  violation 
of  neutral  territory,  is  a  case  peculiarly  requiring  the 

a  The  Vrow  Anna  Catharioa,  5  Rob.  15. 

b  The  Maria,  1  Rob.  340.  The  Resolution,  6  Rob.  13.  The 
Grottos,  9  Crunch,  368.  The  Sally,  1  Gallu.  401.  The  Geoige. 
The  Bothnea,  and  The  Jahnstoff,  1  Wheaton,  408. 
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introduction  of  evidence  from  all  quarters,  the  cap-      1818.    " 
tors  being  as  muchoiecessary  witnesses  of  the  trans-  \0TKC*-J 
action  as  are  the  captured  persons.    Every  capture 
of  enemy's  property,  wheresoever  made,  is  valid,  pri* 
ma  facie ;  and  it  rests  with  the  neutral  government  to 
interfere,  where  the  capture  is  made  within  neutral 
jurisdiction.    The  enemy  proprietor  has  no  persona 
standi  injudicio  for  this  or  any  other  purpose.    But    - 
here  the  suggestion  of  a  violation  of  the  neutral  ter-  / 
ritory  is  not  made  by  proper  authority.    All  the         * 
cases  show  that  a  claim  for  this  purpose  can  only  be 
interposed  by  authority  of  the  government  whose  .ter- 
ritorial rights  have  been  violated.*    The  public  mi- 
nisters of  that  government  may  make  the  claim,  be-    ' 
cause  they  are  presumed  to  be  fully  empowered  for 
that  purpose :  But  a  consul  is  a  mere  commercial 
agent,  and  has  none  of  the  diplomatic  attributes  or 
,    privileges  of  an  ambassador ;  he  must,  therefore,  be 
specially  empowered  to  interpose  the  claim,  in  order 
that  the  court  may  be  satisfied  that  it  comes  from  the     %  . 
offended  government    A  consul  may,  indeed,  claim    /       * 
for  the  property  of  his  fellow  subjects,  but  not  for  the 
alleged  violation  of  the  rights  of  his  sovereign ;  be- 
cause it  is  for  the  sovereign  alone  to  judge  when         •  # 
those  rights  are  violated,  and  how  far  policy  may  in-  *  :  " 

duce  him  silently  to  acquiescfe  in  those  acts  of  the 
-  belligerent  by  which  they  are  supposed  to  be  infirm-* 

I      ged.     There  is  only  one  case  in  the  English  books/ 
where  a  claim  of  this  sort  appears  to  have  been  macie 

t  >  * 

i  a  The  Twee  Gebroeders,  3  Rob.  162.  note.    The  DiligeQ- 

!       fa,  Dodson,  4\2.    TJie  Eliza  Aon,  Id.  244.  .     •  *        *       ••'  4 
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by  a  consul ;  and  frdm  the  report  of  that  ease  it  may 
be  fairly  inferred  that:  he  was  specially  directed  by  his 
government  to  interpose  the  claim/  But  eyes  the 
Spanish  government  itself  has  not  conducted  with 
that  impartiality  between  the  belligerents,  which  ea- 
tkles  k  to  set  up  this  exemption/  Its  territory  wa* 
during  the  late  war,  permitted  to  be  made  the  theatre 
of  British  hostility,  and  in  varioas  instances  was  vio- 

v  lated  with  impunity.  Spain  was  inoapabte,  or  unwil- 
ling, at  that  time,  to  maintain  her  neutrality  to  any 
port  of  her  immense  dominions.  In  this  very  case 
the  captured  vessel  was  not  attacked ;  she  was  A© 
aggressor :  and,  in  self-defence,  the  privateer  had  bo£ 
only  a  right  to  resist,  but  to  capture*  The  feed 
circumstances  alone  would  have  prevented  the 
Spanish  government  from  protecting  die  inridfo* 
bility  of   its  territory,  on  a  desert  cqast,  and  out 

'  ot  the  reach  of  the  guns  of  any  fortress.  Bynker- 
shoeh'  and  Sir  William  Scott  hold,  that  a  flying** 


a  The  Vrow  Anna  Catbari- 
na,  5  Rob>  15. 

b  The  Eliza  Ann,  Dodson, 
244,  245. 

*  e  Q.  /.  Pub.  L.  I.  eft.  B. 
Uno  verbo :  territorium  com- 
munis amici  valet  ad  prohiben- 
dum  rim,  qcrae  ibi  inchoatu'r, 
Hob  valet  ad  iabibendam,  qua, 
extra  territorium  inchoata, 
dam  fervet  opus,  in  ipso  terri- 
torio  continuatar."'  This  opi- 
nion of  Byokershoek,  in  which 


Casaregis  seems  to  coacar, 
(Disc.  14  ,  n.  IT.)  is  rep*** 
ted  by  several  writers*  Dt 
Habreu,  Part  1,  ck.  4.  §  * 
Azuni9part  2.  c.  4.  art.  1.  W*» 
Trail*  des  Prises,  ch.  4.«c 
3.  n.  4.  art.  1.  &m*rigtm,  B* 
Assurances,  Tom.  1.  f*  *& 
Azum  observes,  "  Di  fi*- 
ti  dacche  il  nemico  pew* 
guitato  si  trova  sotto  il  caonoae* 
o.nel  mare  territoriale  data 
Potensa  arnica  eneatrale,  e$ 
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my  may  lawfully  be  pursued  and  taken  in  such  pla- 
ces, if  the  battle  has  been  commenced  on  the  high 
seas.*  A  fortiori,  may  an  enemy,  who  commences 
the  first  attack  within  neutral  jurisdiction,  be  resisted 
and  captured.  But  should  all  these  grounds  fail,  the 
captors  may  stand  upon  the  effect  of  the  treaty  of 
peace  in  quieting  all  titles  of  possession  arising  out 
of  the  war.*  As  between  the  American  captors  and 
the  British  claimant,  the  proprietary  interest  of  the 


1818. 


The  Ann*. 


0 


si  considers  tosto  sotto  1'asilo, 
e  protezione  della  nazione  pa- 
cifica    ed    arnica:    laonde   se 
fbese  permesso  di  continaare 
il  corso  fioo  aile  spiagge  neu- 
trali,  potrebbe  aocbe  contin- 
uarsi  nel  porto  medesimo  ed 
incendiare  perfino  la  citta  Ove 
Hnseguita  nave  si  fosse  rifu- 
giata.      Lo    stesso     Casaregi 
connobe  in  appresso  lo  sbaglio 
preso   su  di  questa  materia  o 
acordd  questia  sua    dottrina, 
giacche  sostenne  di  poi  Fopi- 
aurae  in  altro  discorso  posteri* 
onneote  scritto  da  lui."  "  Aut 
oaves    inimicae    (et   haec   est 
secunda  pars  distinctionis  prin- 
cipalis) reperiuntur  intra  Por- 
ta*, vel  sub  prasidiis,  vel  ar- 
cibas    maritimis  alicojas  pria- 


cipis  alieni,  aut  in  mari  ita 
vicino,  at  tela  tormentave  mu- 
ralia  maritimae  arcis  illuc  adi- 
gi  possint,  tunc  citra  omne 
dubiam  dictae  naves  hostiles, 
eoque  minus  naves  communis 
amici  principU  recognosci, 
visitari,  et  depraedari  sub 
quovis  praetextu  minime  va- 
le nt,  quia  dictae  naves  non 
minus  sunt  sub  custodia  et 
protectione  talis  principis, 
quam  sunt  illius  subditi  intra 
civilatis  muros  existentes." 
Optimo*  textus  est  in  lege  3. 
§  fin.  ff.  De  adquir.  rer.  dom\ 
Ibid.  "  Qnidquid  autem  eorum 
coeperimus,  eo  usque  nostrum 
esse  intelligitur,  donee  nostra 
custodia  coercetur."  Casare* 
gU,  Disc.  174.  n.  11.  Ibid. n     > 


a  The  Anna,  5  Rob.  345. 

b   Wheaton  on  Capt.  307.  and  the  authorities  there  cited. 

Vox.-  HI.  57 
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1818.  latter  was  completely  devested  by  the  capture.  The 
^j^£^  title  of  the  captors  acquired  in  war  was  confirmed 
by  bringing  the  captured  property  infra  prastifa 
The  neutral  government  has  no  right  to  interpose,  in 
order  to  prevent  the  execution  of  the  treaty  of  peace 
in  this  respect,  by  compelling  restitution  to  British 
1  subjects  contrary  to  the  treaty  to  which  they  are  par- 
ties. The  neutral  government  may,  perhaps,  require 
some  atonement  for  the  violation  of  its  territory,  tot 
it  has  no  right  to  require  that  this  atonement  shall  in- 
clude any  sacrifice  to  the  British  claimant 

Mr.  Harper,  in  reply,  insisted,  that  the  claim  d 
neutral  territory,  as  invalidating  the  capture,  might 
be  set  up  by  a  consul  as  well  as  any  other  public 
minister.  He  may  be  presumed  to  have  been  author- 
ized to  interpose  it  by  his  government ;  and  in  the 
case  of  the  Vrow  Anna  Catharina,"  it  does  not  appear 
that  any  proof  was  given  to  the  court,  that  the  Port* 
guese  consul  was  specially  instructed  to  make  the 
suggestion.     However  partial  and  unjustifiable  may 
have  been  the  conduct  of  Spain  in  the  late  war, 
it  has  not  yet  been  considered  by  the  executive  go- 
vernment and  the  legislature,  (who  are  exclusively 
charged  with  the  care  of  our  foreign  relations,)  as 
forfeiting  her  right  still  to  be  considered,  in  courts  of 
justice,  as  a  neutral  state.     In  the  case  of  the  Eliza 
Ann,  *  Sir   W.  Scott  w^nt  on  the  ground  of  tbt 


a  6  Sob.  15.  bDodton,  244. 
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legal  existence  of  a  war  between  Great  Britain  and      mp. 
Sweden,  although  declared  by  Sweden  only ;  and  Zf^f^ 
that  the  placed  where  the  capture  was  made  was 
in  the  hostile  possession  of  the  British  arms.    The 
observations  thrown  out  by  him  in  delivering  his  judg- 
ment, as  to  the  necessity  of  the  neutral  state  main- 
taining a  perfect  impartiality  between  the  belligerents, 
in  order  to  support  a  claim  of  this  sort  in  the  prize 
court,  were  superfluous;  because  the  facts  showed 
that  Sweden  was  in  no  respect  to  be  considered  as 
neutral,  having  openly  declared  war  against  Great       ^ 
Britain,  and  a  counter  declaration  being  unnecessary 
to  constitute  a  state  of  hostilities.   As  to  the  alleged 
resistance  of  the  captured  vessel,  it  was  a  premature 
defence  only,  commenced  in  consequence  of  appre- 
hensions from  Carthagenian  rovers,  which  frequent- 
ed  those  seas ;  and  being  the  result  of  misapprehen- 
sion, could  confer  no  right  to  capture  where  none 
previously  existed.    Buing  in  a  aeutral  place,  the 
vessel  was  entitled  to  the  privileges  of  a  neutral.   Re- 
sistance to  search  does  not  always  forfeit  the  privi- 
leges of  neutrality ;  it  may  be  excused  under  circum- 
stances of  taisapprebenaion,  accident,  or  mistake.  ' 
But  resistance  to^search  by  a<  neutral  on  the  high  seas  < 
is  generally  unjustifiable.     Here  the  right  of  search 
could  not  exist,  and,  consequently,  an  attepapt  to  ex-   * 
ercise  it  might  lawfully  be  resisted.    Finding  the  neu- 
tral territory  no  protection^  the  captpred  vessel  re- 
4  sunned  her  rights  as  an  enemy,  and  attempted  to  de- 
fend herself.     The  titles  of  possession,  which  are  said 


•  The  St.  Jvao  Baplista,  &c.,  6  Rob.  .30. 


« 
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isi&  to  be  confirmed  by  a  treaty  of  peace,  are  those  which 
The  Aniia.  ar*8e  fr°m  sentences  of  condemnation,  valid  or  inva- 
lid ;  but  the  principle  cannot  be  applied  to  a  mere  tor- 
tious possession,  unconfirmed  by  any  sentence  of 
condemnation,  like  the  present"  The  capture  being 
invalid  ab  initio,  and  the  former  proprietor  being  re- 
habilitated in  his  rights  by  the  intervention  of  peace, 
may  interpose  his  claim  at  any  time  before  a  final, 
sentence  of  condemnation. 

Mirth* a.     j£r  jU8tice  Story  delivered  the  opinion  of  the  court 
N    The  first  question  which  is  presented  to  the  court 
is,  whether  the  capture  was  made  within  the  territo- 
rial limits  of  Spanish  St  Domingo.     The  testimony 
of  the  carpenter  and  cook  of  the  captured  vessel  dis- 
*      tinctly  asserts  that  the  ship,  at  the  time  of  the  cap- 
ture, was  laying  at  anchor  about  a  mile  from  the 
shore  of  the  island.    The  testimony  of  the  captors  as 
distinctly  asserts,  that  the  ship  then  lay  at  a  distance 
of  from  four  to  five  miles  from  the  shore.    It  is  con- 
tended, by  the  counsel  for  the  claimants,  that  captors 
are  in  no  cases  admissible  witnesses  in  prize  causes, 
being  rendered  incompetent  by  reason  of  their  inte- 
rest.    It  is  certainly  trie,  that,  upon  the  original 
hearing,  no  other  evidence  is  admissible  than  that  of 
the  ship's  papers,  and  the  preparatory  examinations 
of  the  captured  crew.     But,  upon  an  order  for  far- 
ther proof,  wheje  the  benefit  of  it  is  allowed  to  the  ^ 
Ctptor.  we  captors,  their  attestations  are  clearly  admissible  eri- 
SSJS^whS*  dence.    This  is  the  ordinary  course  of  prize  courts, 
<*riai  to  i**r-  especially  where  it  becomes  material  to  ascertain  the 

tetn    th*   or-        *     ■         J  . 

S?it,lSS, *  tircijnstancesof  the  capture;  for  in  $ucb  cases  tns 
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facts  lie  as  much  within  the  knowledge  of  the  captors    '  isis.    . 
>  as  the  captured ;  and  the  objection  of  interest  ge-   ^T^^^ 
nerally  applies  as  strongly  to  the  one  party  as  to  the    t  '    *  ' 
other.     It  is  a  mistake,  to  suppose  that  the  common 
law  doctrine,  as  to  competency,  is  applicable  to  prize*  •, ,      ' 

proceedings.     In  courts  of  prize,  no  person  is  incom-  *       a  • 
petent  merely  on  the  gromd  qf  interest '  His  testi-   \:r     «.-.#* 
mony  is  admissible,  subject  to  all  exceptions  as  .to  its  M 

credibility.    The  cases  cited  at  the  argument  distinct-" 
ly  support  this  position  ;  and  they  aie  perfectly  con-  v  4      '       * 
sistent  with  the  principles  by  which  courts  of  prize  ,  "  '*" 

profess    to  regulate   their* proceedings*     We   are,* 
therefore,  of  opinion,  that  the  attestations  of  the  cap-     »*  '      ,.*  * 
tors  are  legal  evidence  in  the  case,  and  it  remains  to       "'  V  <*  *  v.    * 
examine  thejjr  credit  And  without  entering  into  a  A&*  -         *  * 
Date  examination,  in  this  conflict  of  testimony,  we  are-       H  \ 

of  opinion,  that  the  weight  of  evidence  is,  decidedly,  ^  \ 

that  the  capture  was  made  within  the  territorial  limits  *'  *  \ 

of  Spanish  St  Domingo.  .l* 

/       Ajid  thps  brings  us  to  the  second  question  in  the   Aca  *  - 
cause ;  and  that  is,  whether  it  .was  competent  for  the  J^f^y 
Spanish  consul,  merely  by  virtue  of  his  office,  and  ^SSte^^. 
without  the  special  authority  of  his  government,  to  IJiJ jftth^ 
interpose  a  claim  in  this  case  for  the  assertion  of  the  moment  *°*      * , 
violated  rights  of  his  sovereign.    We  are  of  opinion,       -  |f 

that  his  office  confers  on  him  no  such  legal  compe-    f  ,f   5 

tency.     A  consul,  though  a  public  agent,  is  supposed         v 
to  be   clothed  with  authority  only  for  commercial 
s  purposes.    He  has  an  undoubted  right  Jo  interpose 
•    claims  for  the  restitution  of  property  belonging  to  the 
' '  subjects  of  his  own  country ;  but  he  is  not  considered  * 

as  a  minister,  or  diplomatic  agent  of  his  sovereign, 
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m*      intrusted,  by  virtue  of  his  office,  with  authority  to  re- 
present him  in  his  negotiations  with  foreign  states,  or  * 
to  vindicate  his  prerogatives.    There  is  no  doubt, 
that  his  sovereign  may  specially  intrust  him  with  such 
*  authority ;  but  in  snch  case  his  diplomatic  character 
•  *  k  superadded  to  his  ordinary  powers,  and  ought  to 

r     j.         *  be  recognized  by  the  government  within  whose  domi- 
nions he  assumes  to  exercise  it    There  is  no  sug- 
*        *      *'ge8tion,  or  proof,  of  any  such  delegation  of  special 

*  . '   •  w*.  authority  in  this  case ;  and  therefore  wd  consider  this 

%  A    "  claim  as  asserted  by  an  incompetent  person,  and  on 

»     fthat  ground  it  ought  to  bfe  dismissed.   It  is  admitted, 

t  s%      '  .*    that  a  claim  fey  a  public  minister,  or,  in  his  absence, 

*  V-    ;■•      by  a  charge  d,affiuies  in  behalf  of  his  sovereign  would 

be  good.  But  in  making  this  admission,  jt  is  not  to  be 

wtaratood  that*  it  can  be  made  in  a  court  of  justice 

v  without  the  assent  or  sanction  of  the  government  ra 

.   •    i  whose  courts  the  cause  is  depending.     That  is  a 

question  of  great  importance,  upon  which  this  com! 

*  «.  ,.  expressly  reserve  their  opinion,  until  the  point  shall 

come  directly  in  j  udgment.*    . 

The  claim  of  the  Spanish  government  for  the  vio- 
lation of  its  neutral  territory  being  thus  disposed  of, 
# '  k  is  next  to  be  considered  whether  the  British  claim- 

ant can  assert  any  title  founded  upon  that  circum- 
*   t  1    stance.    By  tike  return  of  peace,  the  claimant  be- 

came rehabilitated  with  the  capacity  to  sustain  a  svL 
r    in  the  courts  of  this  country ;  and  the  argument  is, 
that  a  capture  made  in  a  neutral  territory  is  void ;  aod, 

.     *  «  Se«  Vivtfek  v.  Becker ,  3  Ma*U  and  S$hn/nf  m.  as  te  Ae  • 

extent  of  tha  powers  aid  privileges  of  coasuls. 
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therefore,  the  title  by  capture  being  invalid,  the  Bri<»      itis. 
tish  owner  has  a  right  to  restitution.    The  difficulty  ^jT^ 
of  this  argument  rests  in  the  incorrectness  of  the-  pre-  ^capture 
nuses.    A  capture  made  within  neutral  waters  is.  as?  t*riZf* 

•  ,  '  right&L  m  be* 

between  enemies,  deemed,  to  all  intents  and  purposes*  [^  &?  w- 
rightful ;  it  is  only  by  the  neutral  sovereign  that  hrf  j^^J^SJ: 

\  legal  validity  can  be  called  in  question;  and  as  to  bint  ***  *  TmM<H" 
and  him  only,'  is  it  to  be  considered  void.    The  ene- 

*   my  Jias  no  rights  whatsoever ;  and  if  the  neutral  sore-  m 
reign  omits  or  declines  to  interpose  a  claim,  the  pror 
perty  is  ctademuahle^'tire  belli,  to  the  captors.  This 
is  the  clear  result  of  the  authorities ;  and  the  dectrine 
rests  on  well  established  principles  of  public  law.*     • 
.   There  is  one  other  point  in  the  case  which,  if.  all  capWd  thip, 
•ther  difficulties  were  removed,  would  be  decisive  §£  tS^ 
against  the  claimant*    It  is  a  fact,  that  the  captured  u^foriJbti^ 
ship  first  commenced  hostilities  against  .the  privateer.  ti«L    p™ 
This  i$  admitted  on  all  sides ;  and  it  is  no  excuse  to       .   ,  * 
assert  that  it  was  done  under  a  mistake  of  die  nation*      '     • 
al  character  of  the  privateer,  even  if  this  were,  en* 
tirely  made  out  in  the  evidence*  While  the  ship  wag 

i  fyiBg  m  neutral  waters,  she  was  bound  to  abstain? 
from  all  hostilities,  except  in  self  defence.  The  pri- 
vateer had  an  equal  title  with  herself  to  the  neutral 
protection,  and  was  in  no  default  in  approaching  the 

•  The  s  arte  rule  is  adhered  of  prises  refuted  restitatioey 

to  m  the  prise  practice  of  became  tie.  Spanish,  govern* 

France,  and  was  acted  oa  in  meat  did  net  ieferpoee  b  ckm 

the  case  of  the  Sancta  Trinita,  on  account  of  its  violated  ter- 

a    Russian    vessel,    captured  ritory.     Bonnemant's  Transla* 

within  a  mite  and  a  half  of  the  Hon  oft)t  Habren,  torn.   1.  p. 

of  Spain;  tat  the  council-  117. 
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1618.  coast  without  showing  her  national  character.  It  was 
a  violation  of  that  neutrality  which  the  captured  ship 
was  bound  to  observe,  to  commence  hostilities  for  any 
purpose  in  these  waters;  for  no  vessel  coming  thither 
was  bound  to  submit  to  search,  or  to  account  to  her 
for  her  conduct  or  character.  When,  therefore,  she 
commenced  hostilities,  she  forfeited  the  neutral  pro- 
tection, and  the  capture  was  no  injury  for  which  any 
redress  could  be  rightfully  sought  from  the  neutral 
sovereign^ 

The  conclusion  from  all  these  views  of  the  case  is, 
that  the  ship  and  cargo  ought  to  be  condemned  as 
good  prize  of  war.    And  the  only  remaining  inquiry 
is,  whether  the  captors  have  so  conducted  themselves 
as  to  have  forfeited  the  rights  given  by  their  commis- 
sion, so  that  the  condemnation  ought  to  be  to  the 
United  States.    There  can  be  no  doubt,  that  if  cap- 
tors are  guilty  of  gross  misconduct,  or  laches,  in  vio- 
lation of  their  duty,  courts  of  prize  will  visit  upon 
them  the  penalty  of  a  forfeiture  of  the  rights  of 
prize,  especially  where  the  government  chooses  to 
interpose  a  claim  to  assert  such  forfeiture.    Cases  of . 
gross  irregularity,  or  fraud,  may  readily  be  imagined 
in  whiqh  it  would  become  the  duty  of  this  court  to  en- 
force this  principle  in  its  utmost  rigour.    But  it  has 
never  been  supposed  that  irregularities,  which  hare 
arisen  from  mere  mistake,  or  negligence,  when  they 
work  no  irreparable  mischief,  and  are  consistent  with 
good  faith,  have  ordinarily  induced  such  penal  con- 
sequences.   There  were  some  irregularities  in  this 
case ;  but  there  is  no  evidence  upon  the  record  from 
which  we  can  infer  that  there  was  any  fraudulent 
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suppression,  or  any  gross  misconduct  inconsistent  with 
good  faith ;  and,  therefore,  we  are  of  opinion,  that 
condemnation  ought  to  be  to  the  captors* 

It  is  the  unanimous  opinion  of  the  court,  that  the 
decree  of  the  circuit  court  be  affirmed,  with  costs. 
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Decree  affirmed 


(Common  Law.) 

Brown  v.  Jackson. 

Although  the  grantees  in  a  deed  executed  after,  hut  recorded  before, 
aaotherconveyanceof  the  same  land,  being  bondjide  purchasers  with- 
out notice,  are  by  law  deemed  to  possess  the  better  title ;  yet  where 
Lb  conveyed  to  C.  the  land  in  controversy  specifically  y  describing  him- 
self as  devisee  of  A.  S.  by  whom  the  land  was  owned  in  his  life-time, 
and  by  a  subsequent  deed  (which  was  first  'recorded)  L.  conveyed 
to  B.  "  all  the  right,  title,  and  claim,  which  he,  the  said  A.  8.,  had, 
and  all  the  right,  title  and  interest  which  the  said  S.  holds  as  legatee 
and  representative  to  the  said  A.  S.  deceased,  of  all  land  lying  and 
being  within  the  state  of  Kentucky,  which  cannot  at  this  time  be 
particularly  described,  whether  by  deed,  patent,  mortgage,  survey, 
location,  contract,  or  otherwise,"  with  a  covenant  of  warranty 
against  all  persons  claiming  under  L.  his  heirs  and  assigns ;  it  was 
held,  that  the  latter  conveyance  operated  only  upon  lands,  the  right, 
title  and  interest  of  which  anas  then  in  L.  and  which  he  dented  from 
JL.  £.,  and,  consequently,  could  not  defeat  the  operation  of  the  tint 
steed  upon  the  land  specifically  conveyed* 


Ebrob  to  the  circuit  co vt  for  the  district  of  Ken- 
tucky. t 
Vol.  III.                             5* 
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*  V 

t8i8.  This  was  an  action  of  ejectment,  brought  by  die    * 

defendant  in  error  against  the  plaintiff  in  error,  to 
recover  the  possession  of  certain  lands  in  the  state  of 
Kentucky.    To  support  his  action,  the  plaintiff  below 
showed  the  following  title :  a  patent  to  Alexander 
Skinner ;    the  will  of  Alexander  Skinner,  devising 
all  his  estate  to  Henry  Lee ;  and  a  deed  from  Henry 
Lee  to  Adam  Craig,  conveying  the  tract  of  land  in 
controversy  specifically  by  metes  and  bounds,  de- 
scribing himself  as  devisee  of  Skinner ;  with  a  regu- 
lar deduction  of  title  from  Craig  to  the  plaintiff. 
The  deed  from  Lee  to  Craig  was  dated  the  23d  of 
December,  1790;  attested  by  three  witnesses;  ac- 
knowledged by  the  grantor  on  the  16th  of  Decern^ 
ber,  1795,  before  two  justices  of  the  peace  in  Virgh* 
nia,and  recorded  in  the  court  of  appeals  in  Kentucky, 
on  the  26th  of  July,  1790.    The  execution  of  tins 
deed  was  proved  by  one  of  the  subscribing  witness 
The  defendant  below  produced  in  evidence  a  deed 
from  Henry  Lee  to  Henry  Banks,  dated  the  5th  of 
May,  1795,  acknowledged  before  the  mayor  of  Rich- 7 
mond,  Virginia,  on  the  13th  of  May,  1795,  and  re- 
corded in  the  court  of  appeals  of  Kentucky,  on  the 
1  lth  of  July,  1796,  granting  "  all  the  right,  title,  and 
claim  which  he  the  said  Alexander  Skinner  had,  and 
all  the  right,  title,  and  interest  which  the  said  Lee 
holds  as  legatee  and  representative  to  the  said  Alex- 
ander Skinner,  deceased,  of  all  land,  lying  and  being 
within  the  state  of  Kentucky,  which  cannot  at  this 
time  be  particularly  described,  whether  they  be  bj 
deed,  patent,  mortgage,  survey,  location,  contract  or 
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otherwise,"  with  a  covenant  of  warranty  against  all      ms. 
persons  claiming  under  Lee,  his  heirs  and  assigns. 

Upon  this  testimony  the  defendant's  counsel  moved 
the  court  to  instruct  the  jury,  that  by  virtue  of  the 
deed  aforesaid,  from  Lee  to  Banks,  first  acknowledg- 
ed and  first  recorded,  the  legal  title  was  vested  in  the 
said  Banks  to  the  land  in  question ;  that  the  deed  un- 
der which  the  plaintiff  claimed  was  not  operative 
and  valid  against  the  deed  to  Banks,  and  that  the 
said  deed  to  Banks  showed  such  a  legal  title  out  of 
the  plaintiff  as  that  he  could  not  maintain  his  action. 
The  question  of  fact,  whether  the  deed  of  Lee  to 
Craig  was  duly  executed  on  the  day  it  bears  date 
was  left  by  the  court  to  the  jury,  who  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of  the  court, 
upon  the  question  of  law  arising  in  the  cause.  Judg- 
opeftt  was  thereupon  rendered  for  the  plaintiff  by  the 
court  below,  and  the  cause  \vas  brought  to  this  court 
by  writ  of  error. 

The  cause  was  argued  by  Mr.  Talbot,  for  the  plain*  Merck  u 
tiffin  error,  and  by  Mr.  Swam,  for  the  defendant  in 
error. 

Mr*  Justice  Todd  delivered  the  opinion  of  the  Maith  ■«* 
court.  In  this  case  the  question  of  fact,  whether  the 
deed  of  Henry  Lee  to  Adam  Craig  was  duly  execu- 
ted on  the  day  it  bears  date,  was  left  by  the  court  to 
the  jury,  and  upon  the  evidence,  they  properly  found  . 
a  verdict  in  favour  of  that  deed,  as  an  existing  deed 
at  that  time,  • 

The  material  question  for  the  consideration  of  this 
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181*.      edurt  is,  whether,  under  the  circumstanced  of  this  case, 
*-£^^/    the  deed  of  Henry  Lee  to  Henry  Banks,  which  was 
▼.        executed  after,  but  recorded  before,  the  deed  of  Lee 
to  Craig  has  a  priority  over  the  latter. 

This  depends  upon  the  construction  of  the  terns 
of  the  conveyance  from  Lee  to  Banks ;  for  if  it  con- 
veys the  same  land  as  the  deed  to  Craig,  then  the 
parties  claiming  under  it,  being  band  fide  purchasers, 
without  notice  of  Craig's  deed,  are  by  law  deemed  to 
possess  the  better  title. 

It  is  necessary  to  bear  in  mind,  that  Alexander 
Skinner,  by  his  will,  devised  all  his  real  estate  to  Lee, 
and  that  Lee,  by  his  deed  to  Craig,  conveyed  the 
tract  of  land  in  controversy,  specifically  by  metes  and 
boundary,  describing  himself  as  devisee  of  Skinner. 
By  his  deed  to  Banks,  he  grants  "  all  the  right,  tide 
and  claim,  which  he  the  said  Alexander  Skinner  had, 
;  .  and  all  the  right,  title,  and  interest  which  the  said 

Lee  holds  as  legatee  and  representative  to  the  said 
Alexander  Skinner,  deceased,  of  all  land,  lying  and 
being  within  the  state  of  Kentucky,  which  cannot  at 
this  time  be  particularly  described,  whether  they  be 
by  deed,  patent,  mortgage,  survey,  location,  contract, 
or  otherwise ;"  and  then  follows  a  covenant  of  war- 
tranty  against  all  persons  claiming  under  Lee,  Ins 
heirs  and  assigns. 

A  conveyance  of  the  right,  title,  and  interest  in  land, 
is  certainly  sufficient  to  pass  the  land  itself,  if  the 
*  party  conveying  has  an  estate  therein  at  the  time  of 
the  conveyance  ;  but  it  passes  no  estate  which  was 
not  then  possessed  by  the  party:  If  the  deed  to 
Banks  had  stopped  after  the  words  "  all  the  right, 
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title  and  claim  which  Alexander  Skinner  had,"  there      isis. 
might  be  strong  ground  to  contend,  that  it  embraced 
all  the  lands  to  which  Alexander  Skinner  had  any 
right,  title,  or  claim,  at  the  time  of  his  death,  and  thus 
have  included  the  lands  in  controversy.    But  the 
court  is  of  opinion,  that  those  words  are  qualified  by 
the  succeeding  clause,  which  limits  the  conveyance  to 
die  righty  tiile,  and  clam,  whidh  Alexander  Skinner 
had  at  the  time  of  his  decease,  and  which  Lee  also 
held  at  the  time  of  his  conveyance,  and  coupling  both 
clauses  together,  the  conveyance  operated  only  upon 
lands,  the  right,  title,  and  interest  of  which  was  then 
in  Lee,  and  which  he  derived  from  Skinner.    This 
construction  is,  in  the  opinion  of  the  court,  a  reason- 
able one,  founded  on  the  apparent  intent  of  the  par* 
ties,  and  corroborated  by  the  terms  of  the  covenant 
of   warranty.    Upon  any  other  construction,  the 
deed  must  be  deemed  a  fraud  upon  the  prior  pur* 
chaser ;  but  in  this  way  both  deeds  may  well  stand 
together,  consistently  with  the  innocence  of  all  par- 


Judgment  affirmed. 
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(C0«M0ff  LAW.) 

Evans  v.  Eaton, 


3wh454  .  ,      , 

fjgj  »Jjj  Under  the  6th  section  of  the  patent  law  of  1793,  eh.  15*.ttede» 

89f  989      *         feadant  pleaded  the  generaj  issue,  and  gate  notice  that  he  would 

prove  at  the   trial,  that  the    machine,   for  the  we  ef  wMos, 

witbeut  fiaensc,  the  salt  was  brought,  ted  ht»n  used  previous  tp  lei 

alleged  invention  of  the  plaintiff;  m  several  planes  which  weie  spo©> 

fied  in  the  notice,  or  in  tome  of  them, "  and  alao  at  sundry  ether  phoei 

in  Pennsylvania,  Maryland,  and  elsewhere  in  the  United 8tau»" 

*  The  defendant  having  given  evidence  as  to  eome  of  the  ahosi  spsoi* 

%         fed,  offered  evidence  as  to  others  not  specified.     Hell,  that  this  en* 

/   dence  was  admissable.    But  the  powers  of  the  court,  in  such  acne, 

are  sufficient  to  prevent,  and  will  be  exercised  to  prevent,  die  patent* 

from  being  injured  by  surprise. 

Testimony,  on  the  part  of  the  plamtift;  that  the  persons,  ef  whs* 
prior  use  of  the  machine  the  defendant  had  given  evdience,  had  paid 
the  plaintiff  for  licenses  to  nse  the  machine  since  his  patent,  oogst 
not  to  be  absolutely  rejected,  though  entitled  to'  very  little  weight 

Quetre,  Whether,  under  the  general  patent  law,  improvements  os 
diferent  machines  can  be  comprehended  in  the  same  patent*  so  as  to 
give  a  right  tOjSJfce  exclusive  use  of  several  machines  separately,ss  veO 
as  a  right  to  the  exclusive  use  of  those  machines  in  combination? 

However  this  may  be,  the  act  of  the  21st  January,  1808,  ch.  117. 
"  fox  the  relief  of  Oliver  Evans,"  authorizes  the  issuing  to  him  of  a  pa- 
tent for  bis  invention,  discovery,  and  improvements,  in  the  sit  of 
manufacturing  flour,  and  in  the  several  machines  applicable  to  that 
purpose,  f  m 

Quaere,  Whether  congress  can  constitutionally  decide  the  tact,  dot 
a  particular  individual  is  an  author  or  inventor  of  a  certain  writing* 
invention,  so  as  to  preclude  judicial  inquiry  into  the  originality  of  tb* 
authorship  or  invention? 

Be  this  as  it  may,  the  act  for  the  relief  of  Oliver  Evans  doss  nst 
decide  that  fact,  but  leaves  the  question  of  invention  and  improve- 
ment open  to  investigation  under  the  general  patent  law. 

Under  the  sixth  section  of  the  patent  law,  ch.  156.  if  the  thing  n> 
cured  by  patent  had  been  in  use,  or  had  been  described  inapubKe 
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&      4* 
work  anterior  to  the  supposed  discovery,  the  patent  is  void,  whether 

the  patentee  bad  a  knowledge  of  this  previous  use  or  description,  or 

not  Eyans 

Oliver  Evans  may  claim,  under  his  patent,  the  exclusive  us*  of  his       _  y' 

inTentions  and  improvement  in  the  art  of jrttnafactnring  flour  and  meal, 

.      £m^inthe«ereraloiachi[ies  which  he  has  invented,  and  in  his  improve-  ^;^  * 

troent  o£\nfiiehines  previously  discovered,    but  where  his  claim  is  "      (  • 

"for  an  iroproventnnt  on  a  machine,  he  must  show  the  extent  of  his  im-         .. 

aement  so  that  a  person  understanding:  the  subject  may  compre- 
l  distinctly  in  what  it  consists. 
^sVbe  act  for  the  relief  of  O.  E.  is  engrafted  on  die  general  patent 
law,  so  as  to  giro  him  a  right  to  sue  in  the  circuit  cojurt,  for  an  in-  , 

fringement  of  h^  patent  rights,  although  thejefendant  may  he  a  citi-  * 

gen  of  the  same  state  with  himself. 


Error  to  the  circuit  court  for  the  district  of  Penn- 
sylvania. 

This  was  an  action  brought  by  the  plaintiff  in  er- 
ror, against  the  defendant  in  error,  for  an  alleged 
|        infringement  of  the  plaintiff's  patent  right  to  the  use 

■  of  his  improved  hopper-boy,  one  of  the  several  ma- 
chines discovered,  invented,  improved,  and  applied 
by  him  to  the  art  of  manufacturing  flour  and  mealv: 
which  patent  was  granted  on  the  22d  January,  1808. 

V      The  defendant  pleaded  the  general  issue,  and  gave 
i  the  notice  hereafter  stated.   The  verdict  w&s  render- 

ed, and  judgment  given  thereupon  for  the  defendant 
in  the  court  below ;  on  which  the  cause  was  brought, 
|  by  writ  of  error,  to  this  court. 

At  the  trial  in  the  court  below,  the  plaintiff  gave 
in  evidence,  the  several  acts  of  congress  entitled  re- 
spectively, "  An  act  to  promote  the  progress  of  use- 
I  fill  arts,  and  to  repeal  the  acts  heretofore  made  for 

that  purpose;"    "An  act  to  extend  the  privilege  of 

■  obtaining  patents,  for  useful  discoveries  and  inven- 


456  CASES  &  THE  SUPREME  COURT 

iei8. "  tions,  to  certain  persons  therein  mentioned,  and  to  en- 
large and  define  penalties  for  violating  the  rights  of 
patentees;"  and  "  An  act  for  the  relief  of  Oliver 
Evans;"  the  said  Oliver's  petition  to  the  secretary  of 
state,  for  a  patent,*  and  the  patent  thereupon  grant-  , 

a  "  TO  JAMES  M  ADIS09,  SS*.  SECRETARY  OV  STATE  I 

The  Petition  of  Oliver  Evans,  of  the  city  of  Philadelphia,  a . 
citizen  of  the  United  States,  respectfully  showeth, 


1 


^ 


That  your  -petitioner  having  discovered  certain  usefid  im- 
provements, applicable  to  various  purposes,  but  particularly  to 
the  art  of  manufacturing  flour  and  meal,  prays  a  patent  for  (ht 
same,  agreeably  to  the  act  of  congress,  entitled,  "  an  Act  for 
the  relief  of  Oliver  E^ans." 

The  principles  of  these  improvements  consist, 

1.  In  the  subdivision  of  the  grain,  or  any  granulated  or    . 
pulverized  substance ;  in  elevating  and  conveying  them  firaa     m 
place  to  place  in  small  separate  parcels ;  in  spreading,  surrisf , 
turning  and  gathering  them  by  regular  and  constant  motion,  *• 
as  to  subject  them  to  artificial  heat,  the  full  action  of  the  air  to 

"cool  and  dry  the  same  when  necessary,  to  avoid  danger  frtm 
fermentation,  and  to  prevent  insects  from  depositing  their  eggi 
during  the  operation  of  the  manufacture. 

2.  In  the  application  of  the  power  which  moves  the  mill,  or 
ether  principal  machine,  to  work  any  machinery  which  maybe 

-  used  to  apply  the  said  principles,  or  to  perform  the  said  opera* 
tions  by  constant  motion  and  continued  rotation,  to  save  el* 
pease  and  labour. 

The  machinery  by  him  already  invented,  and  used  for  ap- 
plying the  above  principles,  consists  of  an  improved  elevator, 
an  improved  conveyor,  an  improved  hopperboy,  an  improved.  *{ 
drill,  and  an  improved  kiln-drier.    For  a  particular  eiptau 
of  the  principles,  and  a  description  and  application  of  the 
chines  which  he  has  so  invented  and  ^discovered,  he  refer 
the  specifications  and  drawings  hereunto  annexed ;  and  h 


4 


I 


4  '«*  i  V> 


^  ' l    ed  to  the  said  Oliter, 'cl^ted^e  twen^-iKCOftd £»/<#    ma 
V       January,  ja  t^e  y«jjir  tfpg ;'  a»d  further  gate in  ew>-  ''*CV^ 


*  ''-■"'  *  *  *  V.     ** 


'  <yP&!'P tne  ♦ecftary  qf  state  shalV&et*  k  aecfcaaary^to  <Mi-  .   ***** 
4*\jr«r  moc^ls  of  the  aaid  machines,  *  *  -  K      v  * 

'*,.'."'•         /      '  '       r .'    '  *  t>UVBR  tf»>N9.       • 

-    ,  DI8CRIPTK)^       >    -  .  *v  < 

it»  *  *      ■     ^      * 

^  >  %.     Oi  tWievefa^machinea  invented  by  Oliver  EvaiisJ  and  use<L  '  " 

Wm  *  in  ^' imp roreAeQt  6tt  the  proems  of  the  art  of  manjiiacturing ; >  1 
P        /Soiflt  dr  meat  fromgvain,  and  which  are  mentioned  in-jtua  f$e*       e£     "^ 
lT      ^ckkatfrm  aft  app)joabfg  te  other  purposes/*  *  -fc  *    * 

*  **      1&*  J*-t HE  ELEVATOR.  .  .       ,    4      '"       £ 

(|a,     vflatj.vi.  Fig.  1.  AB.  represents  an.  elevator  for  raising  g£ael 
*    ;^r 'the  granary  0,  and  conducting^;  by^ spouts ^r|^  a'iramber  f  * 


4 


iv.» 


tfb''~  eT^difereni  gafriets'aslnayb^necessary^wljere  a  mjfi  grinds  *,  * 

M^    segtcate  parcel  fofc  toll  on.  pay.*    T ha  tipper  pulley  befog  set  f  ^      ^   - 
WL  *  Ijff^poflUn,  and  the  littler  gate  A  drawn*  fee  buckets  fill  as/they  f 

f •.    frfies,  undet the4owe*,  and  empty  a«^fcey  p^N,  ofrerlhe  ufpef  ^ 

J^iiWiTPtyl  discha^e  injtojbe  moveable  spout  B,  to  be  by  itdi-  lv      -•  . . 
tected  to  any^f  ^he^diflerepl^gamertfi    ,;  ••'      ^  •  / 

-  y*^%.  2APaYt  of  the  strap  and  buctoet^gfhowiog  how^hey  are    *+;'*    ^ 

4|jf  a  bucket  of  shee^ir^tii, formed  from  tile  plate  8, 'which  is .       r  k    ' 
**  Adttbteikiq)  and  riveted  at  the  <5omefs^and  riveted  ttr the. strap.  (+     f  * 
«"■  J8,  a  tfac)tef  made  oC  tou^h  wood,  say  willow,  from*  the  form*.*      *  v 
bent  at  right  angles  at  &'q  one -side  and  bottom  cover-    ,  ^\ 
with  leather^  and  fasteiie9  to  the  strap  by  a  small  strap  of     ** 
r,  passing  through!  the  main  strap,  aed  tacked  to  its  sides. ...      * 
\  m./Ct % icwaer  btfeket  of  w,dodf  bottotned  wMbleatlter,  the strajpr  /?     # 
"|bffefJg£oae  side  Of  it.      .  .     '       p  ',        '    '.        ?** 

^  "fit,  a  ieWr  bucket  of  sheet-iron,  formed  from  th^e  plate  1  f,  »  v  -* 
yeaa|;sl«^a4  to  tile  strap  which  forms  one  side  of  the  bucket .  .  /  t  , 
►  rfi|-  6-  TheUf^n^f  a  gudgeon  for  the  lower  pulley;     %       **  %».  \ 


^ 
v 


&"£& 


•»» 


it  an  JEjffint  fgLth^ffltfift  wrote  a  *o$to  f"   | 


Eaton. 


iai8.  ^dence,  th^aa>^^f(^ti^M^^i 
^^^^  the  ^efmdai^  in  answer  tq^i^j^h^  calle4  on  the  v    « 

V  "'  7  V"7*  7*c  fonn  of  U^gwdgeoi^ef  tl^Bhaft^f  th*up|er  A^ 'I 
''   ' -4ey.  **  *v.        t-*t      ..r#  ^*      -^    %e**f  It 

-/  *  12/  ,T&6  form  tf  Ihe  bucUe.  for  lightening  tWj^ator  stA  I 
1  Fig.  'iT^plate  vii,  represents  an 'elevator  appliBdJ^  iraiSm )M 
grain  into  a  granary;  from  a  wharf,  &c.  by  a  hoi>e. 

Iti,  represents  an  elevator  raising  the  meal  in  a  gtfcHaill- 
.  1G,  represents  an  elector  wrought  by  a  man, 

•Jt  Flute  viii,  36,  39,  represents  an  elevator  raising  groin  If 

*  tlie  hold  of  a  >hiji. 

«*         '    33,34,  represents  aneJevator  raising  meal  from  three  p^iir 
J    *         of  stones,  in  a  flour  rnill,  with  all  the  improvements  ctmipl 

Plate  ix,  Fig,   1.  CD   represents  an  elevator  railing  gnia 
E  represent  the  moveable  spout,  and  owfr 


<v    « 


"     f 


>, 


*  .- 


from,  a  waggon. 

ner  of  fixing  it,  so  89  to  direct  the  grain  into  the  different  ajflfr 

ments,     ,  ** '*?  J        %>  INL  «T" 

Plate  x,S,  3,  and  11,  12,  represents  elevators,  applet* 
raise  rke  in  a  mill  for  boiling  ami  cleaning  rice. 

The  straps  of  elevators  are  best  made  of  white  barne* 
leather. 

tf  o.  U^T  I  IE  CONVEYO  R .     *^^V>#_ 

Plate  vi*  %,  3,  represents  a  conveyor  for    conveying  W& 
from  the  millstones  into  the  elevator,  stirring  it  to  cool 
=  nme  operation,  showing  Low  the  flights  are  set  across  the  r 
ral  line  to  change  from  the  principle  of  an  endless  *crew  lot 
of  a  number  o(  ploughs,  which  answer  better  for  the  ] 
of  moving  meal,  showing  also  the  lifting  flights  set  broad 
foremost,  and  the  manner  of  connecting  it  t^  the  lower  p*fl*J 
the  elevator  which  turns  it. 

Fig,  4.  The  gudgeon  of  the  lower  pulley  o-fiZ 
nectetl  to  the  socket  of  the  conveyor. 

5,  An  end  view  of  tlie  socket,  and  the  *~~   *  " 


.&. 


* 


(** 


\* 


O^  THE  UNITllb  SPATES.. 


** 


IT* 


459 


agent  at  GhpmWrsburg,  -at  ihe  house  of  Jacob*  Sny- 
m  Her,  oft  the1  ninth  of  August,  1913;  there  were  a  num- 


181ft. 


■^    pull 


Plate  viii;  87,  36,-4  represents  a  convey*  for  conveying 
m  a  ship  to  the  eYevatftr  4—5,  with  adjoint  at  36,  to  Rt 
id  lower  with* the  thje. 
4 — 45.  'A  conveyor  for  conveying  groin- to  different  garners 
from  an  elevator.  *     _ 

3ty-at>  A  convenor  far  conveying  tail  flour  to  the  meal  ele- 
"or,  oVrfe^coars^  flour  to  the  eyfi  of  t|e  stone, 
late  ix.  Fig.  It,  represents  a  conveyor  for  conveying  tb* 
Kal  frojn£woif>4ir  of  stones,  to  the,  elevator  connected  to  the 
pulley?  which  turns  them  both.  "       .  *        *  ^ 

i>ia*~  -  °*  u,  represents  qonyeyors  applied  to  convey  rice, 


Evans 
Eaton. 


m.\ 


Plate  *.  2 
iiisft  .JBiott>fflK  fcrifa  alfcat  or  waggotfHo  the  elevator*  or  from       V 
to  an  elevator.  *  -     .  4 


i*   ■%- 


III.— THE  H«PPERBOY. 

viii^Fig.  II,  represents  «  ho^perhoy^  complete  for  per* 

the  operations  specified,  exqgpt  thpt  ooty  one  a  Aj**'       ^ 

Rile  upright  stffcl ;  CED,  the  £iffts,  with  ^flights  and    ♦^^ 


eeper  to  fiH.  the  hotting  hoppers  flff.        **  ^ 

brac«,  or  stay,  for '^to^djing  the, arms, 
pulley,  and  W*  the  weight,  thafls  to  balance  the  arms/ 
m  play  lightly  bn  the  meld,  and  rye"or  fall,  as  tlje 
ases  or  diminishes.  „  »■       »         *       v    r 

ader.     tf,  the  hitch. stick,  which  qan  be.  moved 
rW#ig  fll*e,  to  shorten  pr  lengthen  it. 
3.  SS^tf^e  arms  turned  bottom.up,  ahowing  tm  Sights / 
fe-a  complete  at  one  end,  and  theyhnefr  og  the  other 
b«-Aode  WfeUayiag  out  for  the  Rights,  sS^as  to  hat* 
chaatiou  and  distance,  according  to  the  circle  de- 
each,  and.so  that  the  flights  o  Pone  end*may  track*       .^* 
those  of  the  .other.     The  sweepers  Snd  the  flights  at 
of  the  arms"  are  piU\>o  *;ith  a/thuinb.  scr«fw,  so  that    *  ;* 
1-  ooved,  arid***  tfratfhes^fl^Sia  ma-^bi. reverse^    *'± 


.'V 

* 


M 


r 


9ay  he  moved 


,3*v. 


* 


r 


.*    .* 


.J* 


> 


4iX  ,    *       OASES  IH  THfe  fUPREME  QOVRT' 

-    1818.      berof  millers  present;  ^e  defend  wt  thesi  told  the 

agent  that  he  had  got  Mr.  Evans'.  Book,  a  plate  ir }  i 


to  drive  meal  outwards  from  the  centre,  «oi  at  ft* '"tana  tim  ,  ! . 
trail  it  round  the-  whole  circle  :  'this  U  >f  use  sometimes,  when  J 
we  wish  to  bolt  one  quantity  which  we  hare  under  the-happer-  " 

boy,  without  bolting  that  which  we  axe  grinding,  and  yet  to   .    * 
.•"  spread  that  which  we  are  grinding  to  dry  and  cool,  laying  wand  '       j 
the  bopperbpy,  convenient  to  be  shovelled  .node?  it^  as  soon  as  *'     ] 
*  we  wish  to.  bolt  it. 
9  Fig.  IS.  The  form  of  the  pivot  for  the  bottom  oT  the  tp-     ^ 
^  right  shaft. 

*  -  14.  The  plate  pat  pn  the  bottom  of  the  abaft  to  rest  trofte 
f  shoulder  of  the  pivot ;  this  plate  is.  to  prevent  the  arm  fro*  J* 

fcending.jso  lovf  as'to  touch  the  floor.  . 
t     .'  *       Plate  viii.  Fig.  25,  represents  a  hopper^ov  attending  two  bote 

in  a  mill,  with  all  the  improvements  complete:  •    * "  j 

^  ;>  Plate  ix.  The  hppperboy  is,  shownover  Q&..  Pig.  * *** 

r  arm  turned  upside  down^to  show  the  Sights  aad  sweepers.  *  j 

•/  '•       *  •    *'*    \  '  s 

*  No.  IV.— THE  DRILL.  /'      , 

•         *  *         *•       ^      *  j 

»   ~*-       Plate  yuFig.  ^1.  HO. represents  a^rifl  conveying  gramfroM 
■  *     the  different  garners  to  the  elevator^  irf  a  nail  for  grinding  par*        k 
„,.  <:els  For  toll  or  pay,  •     ,       t,, 

•    *     **    %Plate  vii.  Fig.  J  6.  Bd  a  drill,  cpnyeyinf  /neal  from  (he  stones 
*•  ■ '       .^ih  a  grist  mill  to  the  elevator.       , 

'£  t  Jhe  strap  of  thi$  macfiine.  may  be  made  broad,  and  the  sa>-      * 

„     *        «*taoce  to  be  moved  may  be  dropped  on  its  upper  surface,  te  be       ^ 

.^         carried  and  dropped  oyer  the  pulley  at  the  other  end:  in  this 
**>.   %  ■*'■  case  it,  requires  one  bucket  like  those  of  the  elevator,  to  bring 
up  any  that  may  spill  o£,the  strap. 

For  full  and  complete^  directions  for  proporti oiling  all  the   •  "J 
parts,  constructing,  and^  using  the  above-described  machines!    ^ 
•see  the  book  which  1  have  published  for  that  express  £-" *~M' 
entitled,,44  The.  Young  Millwright  and  Miller's  Guid 
plate  viii.  representing  a  mill!  with,  three  pair  of  -  1 

with  all  the  improvements  complete,  except  the  kiln  — -- 


Jf 


C- 


i 


V-*    ^ 


wrmmBSF 


* 


* 


*         wi"..V:*  "        Of.TrtlHnHTEP  STAM8.  ,  ±0J 

i    ,     the ffHlwdgbt'i  Guide;  an*  if  the  ftgfi&t  wowM  take  '■    if  i#. 


AMlforty  dollaxs,  the,  defendant  w*uld  give  it  hitn ;  the 


1  •« 
x**         No.  V.-^TflE  KILN-DRIER.     .  '  '*••.'     ■«..•' 


£ 


*# 


Pttte  be.  Fig.  2.  A,  the  stove,  which  nwybe  etBftracted 
.  ply  of  sii  plates,  andf  nclbied  by  a  brick  wall  lined  with  a  u«.  ^     m<  r 

tar  composed  of  pulverized  charcori  and  clay.    B,  the  pipe  fop  /  .     -.       *•  -5*  .^ 
^    carrying  off  the' smoke.    CC,  the  air-pipes,  connecting  the*      *  Jf+   ¥%*  "*    " 
space  between  the  stove  and  wall  with  the  conveyor.    DD,  the         *»."*' 
pipes /or  the  heated  air  to  escape.  '     \.      *     j  .>** 

The  4  r  is  admitted  *t  4he  air  hole  below,  negulated  hy  a 


F-tf 


gisier  ari  experience  shall  teach  to  he  best,  se  as  not  to  destroy      :~%  $ 
jr    the  principle  which  causes  the  flour  to  fermeat  easily,  and  rise         ..    *'     ';.» 
,jwin  ttafe  process  of 'baking.     The  conveyors  must  he  covered  ,.  *  i  ;> 


Qp^^^lose  ;  the  meal  admitted  by  small  holes  as  it  falls  from  the  milk   _  /  "       * 

l^a^'^Fstones.  '-*".-  .■'.*■ ;.'*  *"**    . 

?y\\  OLIVER  E¥ANS»      .     *  -■  •*     -  -  *-  ' 

.^iWunA«    JfiamJ.H.  Smith,  v  ■  :« 

^  >&    Witness,   Jj^GalegJuDr.  •     ^  ■       ^      *  , 


*  THE  UNITED  &&TES  OP  AMERICA. 


*.  "■"  *  *     roo//towJ^/J€feI/^«Pirt«i<sAa«come:     '     ,      *  "*  >  *x?. 

f  ^Wherea*  Oliver  Evans— of ^he  city  of  Philadelphia,  a  cih-         :^  "  * 
*en  of  the  United  States,  hath  alleged  that  he  hath  invented  *  * 

new    and   useful  improvement   in    the  art  of  manufao-         ,v  1       r 
^tarinfflour  and  meal,  by  means  of  certain  machines,  which  he  '  \#    ? 

terms  an  improved  elevator,  an  improved  conveyor,  an  ibv*  .  *•, 

firoved  hopperboy,  ah   improved    drill,  n  and    an  improved   *«-* 

tr :    which  machiaes  are  moved  hy  ote;<*ame  pow~  *   ^  ,.    **  *•   * 


rw 


moved  the  mill    or  other  principal  machinery,  and  "g  *  *  *       *^ 


y 


r  operation  subdivide  any  granulated  or  pulveiisef    '  -■ . 
«ri£rtance,  elevate  and*  cirry  the  same  .from  place  to  place  «-, 

11  and  separate  parcels,  spread,  stir,  turn  and  gather  t 

_  by  regular  and  constat*  motion,  so  as  to  subject  them   * 
y  artificial  heat,  and  the  air  to  Ay  and  cWl  syhen  nec&~  ' %* 

^  v    . 

-  »  i 

I 


•*. 


'* 


lets. 


IN  THE  SUPREME  COURT 

defendant  said  that  his  hoppcrlioy  was  taken  tram  a 
plate  in  Mr.  Evans'  book:  he  said  he  would  give  mi 
more,  alleging,  that  the  hundred  dollars  the  aj 
asked  was  too  much  ;  that  the  stream  oti  whicii 
mill  vvaSj  was  a  small  bend  of  ( -'<>i»Qgpohflgge* 
agent  then  declared,  that  if  the  defendant  would  net 
pay  him  by  Monday  morning,  he  would  comraei 
suit  in  the  circuit  court 

The  plaintiff  further  gave  in  evidence,  that 
agent  for  the  plaintiff  was  in  thEjteWfadan 
the  second  of  November,  1  id  saw  a 

there,  on  the  principles  and  constructs 
tiff's  hopperboy.     This  witness  had   hi  a 


'•m 


ttf 


R7  :   a  more   particular  and    full  description    in 

ue   inventor    is  hereby  annexed   in 
improvement    has    not    been  known  or  i 

fation— has  affirmed  that  he   does  y«nly  1 
troe   inventor   or  discoverer  of   the  said   iropnnrewcuU 
and,  agreeably  to   the  act  of  congress 
the  reli*  l  of  Oliver  Evans,**  which  auflbrinal 
ry  of  State   to  secure  to  him  by  patent  the  ett 
lo   the   use   of  such    improvement    in   tht 
hiring  flour    in  J  meal,  and  in  the  seven  J  ritachfi 
has   discovered,    improved  and  applied  to   thai   purpo* 
has  paid  into  the   treasury  of  the   United  $ 
thirty  dollars   delivered  a   rec< 
tented  a   petition  to    the  Se 

of  ob tuning  an   ex<  in   the 

ntt    and  pricing   that  a    patent    may   he   tffl 
purpose  :    These  are  therefore  to  grant,   n< 
the     siiid   Oliver    Evans,    his    hi 
signs,  for  Ihe  term   of  fourteen  years,  fron. 
-    ;    »f  Ja*uary,    1808,  the  full   and  exrln* 


i 


4  mtkioL,  ■:■  • 


w 


\r      4* 


t    . 


\    .     ■■■    •'-    -*-«*•■     •  -     .   " ' 

'<■       .-•       ■••"      OF  THE  UNITED  STATES.  J     :         •  '  '  463 

*  right  was  obtained  under  Pennsylvania  ;  but  did  not      1818. 
know  of  any  rights  under  Pennsylvania  sold  by  the 

•  plaintiff;  and  did  not  know  that  it  was  erected  in  any 
,  mill  after  the.  patent  under  Pennsylvania.  *  The  de- 

-•  *  .*     * 

'  said   improvement,  a   description    whereof  is  given   in   the; 

•  words    of  the   said    Oliver  Evans  himself,  in    the   schedule 
^  hereto  annexed,  and  is  made  a  part  of  these  presents.  a, 

*      "\       In  testimony  whereof,  I  have  caused  these  Letters  *  * 

f  '     t         to  be  made  Patent,  and  the  seal  of  the  United         *      «  - 

•  .  States  to  be  hereunto  affixed.  ..  _„   ; 

i  '■ 

..           ••*  Given  under  my  hand,  at  the  city  of  Wash* 

4     •■■  ,-   .     ington,  this  twenty -second  day  of  January,  V 

•  >      in  the  year  of  our  Lord,  one  thousand 

SEAL.  ,    .  eight  hundred  and  eight,  and  of  the  inde- 

*  «  >     pendence  of  the  United  States  of  Ame- 

« \  rica,  the  thirty-second.       *  r       '-  - 

v  4 ,    .    »TH:  JEFFERSON.     '"    *  ■'• 

■     .;•      ■    * "  .  By  the  President,     ^ 

;,   ,  *    JAMES  MADISON,  Secretary  of  State*  .     '. 

.    \      ■  ,  .  ■      '    '     . 

.    City  of  Washington,  To  wit: 

1  DO  HEREBY  CERTIFY,  That  « 

the  foregoing  Letters  Patent  were  de- 
livered to  me  on  the  twenty-second  day  \  .  -  *, 
of  January,  in  the  year  of  our  Lord,  .  *  -  ,',.*'". 
one  thousand  eight  hundred  and  eight,      •    »•    • 

*  to  be  examined ;  that  I  have  examined  ..  ♦     •  *         »  *- 

the  same,  and  find  them  conformable  •  *    t     '    ' 

to  law.    And  I  do  hereby  return  the  >■   *     *  > 

-  same  to  the  Secretary  of  State,  within  ;     +.  ' '   -  €  -   %,  ^ 

ten  days  from  the  date  aforesaid,  to  v,  *        '.•    r:  "^   ' 

:  on "  this    twenty-second    day   of    *  *        .    v* 

nary,  in  the  year  aforesaid.,   *  ,       "  «  -  .     .     ;   J    * 

VC.  A.  RODNEY,  Attorney  General  of  the  United  States.  *    **    .\ 

<  v     ■  *•    "*"       .     J     *     " 

•...**-'■  '  *        "•■  -  '  ■     ' 

*  1  '•*    <        ' 


^ 


*     *•» 


s 


fit*  •  CASES  |\   THE  SUf&BB  COUKT 


bia 


■■tt 


mt', 


8  hoj»[ 
tug  aim,   in  (I 


rboy  had  an  upright  sh;ift.f  with  a  k 
first  place,  and  a  large  arm  f 


•  ^^•^  THE  SCHEDULE     *|. 

Referred  to  in  the -<   r        -         out,  and  makineparUftV 
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the  course  of  the  operation,  and  save  time  and 
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found  in  good  flour*     And  further  l 
as  to  dry  the  meal  more  effectually , 
keep  sweet  &  longer  space  of  time,  I 
of  the  meal  as  it  falls  ground  from  the  milteto 
tion  of  heated  air.  that  is  to  *uy,  to  kiln 
ground,  instead  of  kilndrytn^  the  grain  as  us 
will  be  fairer  and  better  than  if  made  from  lufe 
akin  of  which  is  made  so  brittle  that  it  pulv. 
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with  flights,  and  leading  lines,  and  sweepers ;  a  little    .  ms. 
board,  for  the  purpose  of  sweeping  the  meal  in  the 


fore  been  performed  by  manual  force,  and  thus  greatly  to  lessen 
the  expense  and  labour  of  attending  mills  and  other  works. 

The  application  of  those  principles,  including  that  of  kilndry* 
tog  the  meal,  during  the  process  of  the  manufacture,  or  other- 
wise to  the  improvement  of  the  process  of  manufacturing  flour, 
j  and  for  other  purposes,  is  what  1  claim  as  my  invention  and  in> 

provement  in  the  art,  as  not  having  been  known  or  used  before 
my  discovery,  knowing  well  that  the  principles  once  applied  by 
one  set  of  machinery,  to  produce  the  desired  effect,  others  may 
,         be  contrived  and  variously  constructed,  and  adapted  to  produce 
•        like  effects  in  the  application  of  the  principles,  but  perhaps 
f       none  to  produce  the  desired  effect  more  completely  than  those 
which  I  have  invented  and  adapted  to  the  purposes,  and  which 
are  hereinafter  specified. 
a  No.  1.  THE  ELEVATOR.    Its  use  is  to  elevate  any  grain, 

.  granulated  or  pulverized  substances.  Its  use  in  the  manufac- 
ture of  flour  or  meal  is  to  elevate  the  meal  from  the  millstones 
>  b  small  separate  parcels,  and  to  let  it  fall  through  the  air  on 
the  cooling  floor  as  fast  as  it  is  ground.  It  consists  of  an  endless 
strap,  rope,  or  chain,  with  a  number  of  small  buckets  attached 
thereto,  set  to  revolve  round  two  pulleys,  one  at  the  lowest, 
and  the  other  at  the  highest  point  between  which  the  substance 
is  to  raised.  These  buckets  fill  as  they  turn  under  the  lower, 
and  empty  themselves  as  they  turn  over  the  upper  pulley.  The 
whole  is  inclosed  by  cases  of  boards  to  prevent  waste. 

No.  2.  THE  CONVEYER.     Its  use  is  to  convey  any  grain, 
granulated  or  pulverized  substances,  in  a  horizontal,  ascending, 
or  descending  direction.     Its  use  in  the  process  of  the  art  of 
£  manufacturing  flour,  is  to  convey  the  meal  from  the  millstones, 
as  it  is  ground,  to  the  elevator,  to  be  raised,  and  to  keep  the 
meal  in  constant  motion,  exposing  it  to  the  action  of  the  air ; 
also  in  some  cases  to  convey  the  meal  from  the  elevator  to  the' 
-  bolting  hopper,  and  to  cool  and  dryit  fit  for  bolting,  instead  of  the 
^r  hopperboy,  No.  3 ;  also  to  mix  the  flour  after  it  is  bolted ;  also 
Voi~  III.  60 
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1818.  bolting  hoppers,  and  spreading  it  over  the  floor:  a  ba- 
lance Weight,  to  cause  the  arms  to  play  up  and  down 
lightly  over  the  meal.  The  leading  arms  were  about  5 

to  convey  the  grain  from  one  machine  to  another,  and  in  this 
operation  to  rub  the  impurities  off  the  grain.  It  consists  of  an 
endless  screw,  set  to  revolve  in  a  tube,  or  section  of  a  tube,  re- 
ceiving the  substance  to  be  moved  at  one  end,  and  delivering  it 
at  the  other  end  ;  but  for  the  purpose  of  conveying  floor  or 
meal,  I  construct  it  as  follows  :  instead  of  making  it  a  continued 
spiral,  which  forms  the  endless  screw,  I  set  small  boards,  calM 
flights,  at  an  angle  crossing  the  spiral  line ;  these  flights  ope- 
rate like  so  many  ploughs  following  each  other,  moving  the 
meal  from  one  end  of  the  tube  to  the  other  with  a  continued  no* 
tion,  turning  and  exposing  it  to  the  action  of  the  air  to  be  cool* 
ed  and  dried.  Sometimes  1  set  some  of  the  flights  to  move 
broadside  foremost,  to  lift  the  meal  from  one  side  to  fall  on  the 
ether,  to  expose  it  to  the  air  more  effectually*. 

No.  3.  THE  HOPPERBOY.      Its  use  is  to  spread  any  pais, 
granulated  or  pulverized  substances,  over  a  floor  or  even  sur- 
face, to  stir  it  and  expose  it  to  the  air  to  dry  and  cool  it,  when 
necessary,  and  at  the  same  time  to  gather  it  from  the  circumfe- 
rence of  the  circle  it  describes,  to  or  near  the  center,  or  to 
spread  it  from  the  center  to  the  circumference,  andkaveitia 
the  place  where  we  wish  it  to  be  delivered,  when  sufficient!? 
operated  on.     Its  use  in  the  process  of  manufacturing  floor,  tt 
to  spread  the  meal  as  fast  as  it  falls  from  the  elevator  over  the 
cooling  floor,  on  the  area  of  a  circle  of  from  eight  to  sixteen 
feet  more  or  less  in  diameter,  according  to  the  work  of  the  ffiilli 
to  stir  and  turn  it  continually,  and  to  expose  it  to  the  action  of 
the  air  to  be  dried  and  cooled,  and  to  gather  it  into  the  bolting 
hoppers,  and  to  attend  the  same  regularly.     It  consists  of  s* 
upright  shaft  made  round  at  the  tower  end,  about  two  thirds  rf 
its  length,  and  set  to  revolve  on  a  pivot  in  the  centre  of  the 
cooling  floor  ;  through  this  shaft,  say  five  feet  from  the  floor, 
is  put  a  piece  called  the  leader,  and  the  lower  end  of  the  shaft 
'passes  very  loosely  through  a  round  hole  in  the  centre  of  an- 
other piece  called  the  arms,  say  from  eight  to  sixteen  feet  in 


OF  THE  UNITED  STATES.  467 

feet  long,  and  seemed  to  be  in  proportion,  the  arm  about  ,    isis. 
14,  and  the  length  of  the  sweep  about  9  inchest 

length,  this  last  piece  revolving  horizontally,  describes  the  cir- 
cle of  the  cooling  floor,  and  is  led  round  by  a  cord,  the  two 
ends  of  which  are  attached  to  the  two  ends  of  the  arms,  and 
passing  through  a  hole  at  each  end  of  the  leader,  so  that  the 
cord  will  reeve  to  poll  each  end  of  the  arms  equally.     The 
weight  of  the  arms  is  nearly  balanced  by  a  weight  hung  to  a 
cord,  which  is  attached  to  the  arms,  and  passes  over  a  pulley 
near  to  the  upper  end  of  the  upright  shaft,  to  cause  the  arms  to 
play  lightly,  pressing  with  only  part  of  their  weight  on  the  meal 
.    that  may  be  under  it.     The  foremost  edges  of  the  arms  are 
sloped  upwards,  to  cause  them  to  rise  over  and  keep  on  the 
surface  of  the  meal  as  the  quantity  increases  ;  and  if  it  be  used 
separately  and  unconnected  with  the  elevator,  the  meal  may  be 
thrown  with-  shovels  within  its  reach,  while  in  motion,  and  it 
will  spread  it  level,  and  rise  over  it  until  the  heap  be  four  feet 
high  or  more,  which  it  will  gather  into  the  hoppers,  always 
taking  from  the  surface,  after  turning  it  to  the  air  a  great  num- 
ber of  times*     The  underside  of  these  arms  are  set  with  little 
inclining  boards  called  flights,  about  four  inches  apart  next  the 
centre,  and  gradually  closing  to  about  two  inches  next  the  ex- 
tremities, the  flights  of  the  one  arm  to  track  between  those  of 
the  other,  they  operate  like  ploughs,  and  at  every  revolution 
of  the  machine  they  give  the  meal  two  turns  towards  the  cen- 
tre of  the  circle,  near  to  which  are  generally  the  bolting  hop' 
pers.     At  each  extremity  of  the  arms  there  is  a  little  board  at- 
tached to  the  hindmost  edge  of  the  arm  to  move  side  foremost  \ 
these  are  called  sweepers  ;  their  use  is  to  receive  the  meal  as 
rt  falls  from  the  elevator,  and  trail  it  round  the  circle  described 
by  the  arms,  that  the  flights  may  gather  it  towards  the  centre 
from  every  part  of  the  circle ;  without  these,  this  machine 
would  not  spread  the  meal  over  the  whole  area  of  the  circle 
described  bj  the  arms.     Other  sweepers  are  attached  to  that 
pert  of  the  arms  which  pass  over  the  bolting  hopper*,  to  pweep 
the  meal  into  them.  m 
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i8ia.      And    the    defendant,  having  previously  given  the 
v^^/   plaintiff  written  notice,  that  upon  the  trial  of  the 


v. 

Baton. 


Bat  if  the  bolting  hoppers  be  near  a  wall  and  not'in  the  cen- 
tre of  the  cooling  floor,  then  in  this  case  the  extremity  of  the 
arms  are  made  to  pass  over  them,  and  the  meal  from  the  eleva- 
tor let  fall  near  the  centre  of  the  machine,  and  the  flights  are 
reversed  to  turn  the  meal  from  the  centre  towards  the  circum- 
ference, and  the  sweepers  wiU  sweep  it  into  the  hoppers.  Thus 
this  inachine  receives  the  meal  as  it  falls  from  the  elevator  on 
the  cooling  floor,  spreads  it  over  the  floor,  turns  it  twice  over  at 
every  revolution,  stirs  and  keeps  it  in  continual  motion,  and 
gathers  it  at  the  same  operation  into  the  bolting  hoppers,  and 
attends  them  regularly.     If  the  bolting  reels  are  stopped,  this 
machine  spreads  the  meal  and  rises  over  it,  receiving  under  it 
from  one,  two,  to  three  hundred  bushels  of  meal,  until  the bolts 
are  set  in  motion  again,  when  it  gathers  the  meal  into  the  hop- 
pers, and  as  the  heap  diminishes,  it  follows  it  down  until  all  is 
bolted.     1  claim  as  my  invention,  the  peculiar  properties  or 
principles  which  this  machine  possesses,  viz.  the  spreading, 
turning  and  gathering  the  meal  at  one  operation,  and  the  rising 
and  lowering  of  its  arms  by  its  motion,  to  accommodate  itself  tt 
any  quantity  of  meal  it  has  to  operate  on. 

No.  4.  THE  DRILL.     Its  use  is  to  move  any  grain,  granu- 
lated or  pulverized  substance,  from  one  place  to  another :  it 
consists,  like  the  elevator,  of  an  endless  strap,  rope  or  chain, 
kc.  with  little  rakes  instead  of  buckets,  (the  whole  cased  with 
boards  to  prevent  waste)  revolving  round  two  pulleys  or  rollers. 
Its  use  in  the  process  of  the  manufacture  of  flour,  is  to  draw 
pr  rake  the  grain  or  meal  from  one  part  of  the  mill  to  another. 
It  receives  it  at  one  pulley,  and  delivers  it  at  the  other,  m  * 
horizontal,  ascending  or  descending  direction,  and  in  some  cases 
may  be  more  conveniently  applied  for  that  purpose  than  the 
conveyer.     I  claim  the  exclusive  right  to  the  principles,  and  to 
all  the  machines  above  specified,  and  for  ail  the  uses  and  pur- 
poses specified^  as  not  having  been  heretofore  known  or  used 
^efpre  I  discovered  them.     They  may  all  be  united  and  combv 
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cause,  the  defendant  would  give  in  evidence,  under      I8i8. 
the  general  issue,  the  following  special  matter,  to 


ned  io  one  flour  mill,  to  produce  my  improvement  on  the  art  of 
aianufacturing  flour  complete,  or  they  may  each  be  used  sepa- 
rately for  any  of  the  purposes  specified  and  allotted  to  them,  or 
to  produce  my  improvement  in  part,  according  to  the  circum- 
stance of  the  case. 

No.  5.  THE  KILN-DRIER.    To  kilndry  the  meal  after  it 
is  ground,  and  during  the  operation  of  the  process  of  manufac- 
turing flour,  I  take  a  close  store  of  any  common  form,  and  en- 
close it  with  a  wall  made  of  the  best  nonconductor  of  heat, 
leaving  a  small  space  between  the  stove  and  the  wall,  to  admit 
air  to  be  heated  in  its  passage  through  this  space.    1  set  this 
ftove  below  the  conveyer  that  conveys  the  meal  from  the  mill 
stones  as  ground  into  the  elevator,  and  I  connect  the  space  be- 
tween the  stove  and  the  wall  to  the  conveyer  tube  by  a  pipe  en- 
tering near  the  elevator,  and  I  cover  the  conveyer  close,  and 
set  a  tube  to  rise  from  the  end  of  the  conveyer  tube  near  the 
mill  stones,  for  the  heated  air  to  ascend  and  escape  as  up  a 
chimney.     I  make  fire  in  the  stove,  and  admit  air  at  the  bot- 
tom of  the  space  between  it  and  the  wall  round  it,  to  be  heated 
and  pass  along  the  conveyer  tube,  meeting  the  meal  which  wiU 
be  heated  by  the  hot  air,  and  the  superfluous  moisture  will  be 
more  powerfully  repelled  and  thrown  off,  and  the  meal  will  be 
dried  and  cooled  as  it  passes  through  the  operation  of  the  ele- 
vator and  hopperboy .      The  flour  will  be  fairer  than  if  the 
grain  had  been  kilndried,  and  it  will  keep  longer  sweet  than 
flour  not  kilndried.     I  set  all  my  machines  in  motion  by  the 
common  means  of  cog  and  round  tooth,  and  pinion  straps,  ropes, 
or  chains,  well  known  to  every  millwright. 

Arrangement  and  connexion  of  the  several  machines,  so  as  to 
apply  my  principles  to  produce  my  improvements  complete. 

I  fix  a  spout  through  the  wall  of  the  mill  for  the  grain  to  be 
emptied  into  from  the  waggoner's  bag,  to  run  into  a  box  hung  at 
the  end  of  a  scale-beam  to  weigh  a  waggon  load  at  a  draught. 
From  this  box  it  descends  into  the  grain  elevator,  which  raises 
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lais.      wit :  a  1st*  That  the  improved  hopperboy,  for  which, 
inter  alia,  the  plaintiff  in  his  declaration  alleges  he 

it  to  a  granary  over  the  cleaning  machines,  and  as  it  passei 
through  them,  it  may  be  directed  into  the  same  elevator  to  as- 
cend to  be  cleaned  a  second  time,  and  then  descends  into  a  gra- 
nary, over  the  hopper  of  the  mill-stones  to  supply  them  rega* 
larly,  and  as  ground  it  falls  from  the  several  pair  of  mill-fltooef 
into  the  conveyers,  where  it  is  dried  by  the  heated  air  of  the 
kiln-drier,  and  is  conveyed  into  the  meal  elevator,  to  be  rawed 
and  dropped  on  the  cooling  floor,  within  reach  of  the  hopper* 
boy,  which  receives  and  spreads  it  over  the  whole  area  of  the 
circle  which  it  describes,  stirring  and  turning  it  conbDuaBj, 
and  gathering  it  into  the  bolting  hoppers  which  it  attends  regu- 
larly. That  pert  of  the  flour  which  is  not  sufficiently  bolted  by 
the  first  operation,  is  conveyed  by  a  conveyer  or  drjll,  into  (he 
elevator,  to  ascend  with  the  meal  tc;  be  bohed  over  again,  and 
that  part  of  the  meal  which  has  not  been  sufficiently  ground  at 
tbt  first  operation,  is  conveyed  by  a  conveyer  or  drill,  and  lei 
run  into  the  eye  of  the  null  stone  to  be  ground  over. 

Thus  the  whole  of  the  operations  which  used  to  be  performed 
by  manual  labour,  is,  from  the  time  the  wheat  is  emptied  from 
the  waggoner's  bag,  or  from  the  ship's  measure,  until  it  enter* 
the  bobs,  and  the  maau&ctare  be  completed  in  the  most  perfect 
manner,  performed  by  the  machinery  moved  by  the  power 
which  moves  die  miU,  and  this  machinery  keeps  the  meal  in 
constant  motion  during  the  whole  process  f  drying  and  cooling  it 
more  completely,  avoiding  all  danger  from  fermentation,  and 
preventing  insects  from  depositing  their  eggs,  and  performing 
all  the  operations  of  grinding  and  bolting  to  much  greater  per- 
fection, making  the  greatest  possible  quantity  of  the  best  quality 
of  flour  out  of  the  grain,  saving  much  time  and  labour  and  ex- 
pense to  the  miller,  and  preventing  much  from  being  wasted 
by  the  motion  of  the  machines  being  so  slow  as  to  cause  none 
of  the  flour  to  rise  in  form  of  dust,  and  be  carried  away  by  the 
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« 

has  obtained  a  patent,  was  not  originally  discovered      i*l&- 
by  the  patentee,  but  had  been  in  use  anterior  to  the   y^£tu' 
supposed  discovery  of  the  patentee,  in  sundry  places,        t. 
to  wit :  at  the  mill  of  George  Fry  and  Jehu  Hollings- 
worth,  in  Dauphin  county,  Pennsylvania ;  at  Chris- 
tian Stauffer's  mill*  in  Warwick  township,  Lancaster 
county,  state  of  Pennsylvania :  at  Jacob  Stauffer's  mill 
in  the  same  county ;  at  Richard  Downihg's  mill  in 
Chester  county,  Pennsylvania;  at  BuffingtonV  mill  ' 
on  the  Brandywine ;  at  Daniel  Huston's  mill  in  Lan- 
caster county,  Pennsylvania;  at  Henry  Staufier's 
mill  in  York  county,  Pennsylvania;  and  at  DihPs 
mill  in  the  same  county,  or  at  some  of  the  said  places, 
and  also  at  sundry  other  places  in  the  said  state  of 
Pennsylvania,  the  state  of  Maryland,  and  elsewhere 

air,  and  the  cases  of  the  machines  being  made  close,  prevents 
any  from  being  lost." 

QLlVEfe  EVANS. 

vrm*.*.  S  Samuel  H.  Smith, 
WitOMWS  J  Jo.  Gale»,  jim. 

WaAington  County,  District  of  Columbia,  vis. 

THIS  4th  day  of  November,  1807,  personally  appeared  be- 
fore me,  a  justice  of  the  peace  in  and  for  said  county,  Oliver 
Evans,  who,  being  duly  affirmed  according  to  law,  declares  that 
he  Is  a  citizen  of  the  United  States,  and  that  his  usual  place  of 
residence  is  in  the  city  of  Philadelphia,  and  that  he  verily  be* 
sieves  that  he  is  the  true  and  original  inventor  of  the  improve- 
ments herein  above  specified,  for  which  he  solicits  a  patent. 

OLIVER  EV«ANS. 
Affirmed  before  me, 

SAM.  H.  SMITH. 
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1818.      in  the  United  States.  2d.  That  the  patent  given  to 
the  plaintiff,  as  he  alleges  in  his  declaration,  is  more 
extensive  than  his  discovery  or  invention,  for  that 
certain  parts  of  the  machine  in  said  patent,  called  an 
improved  hopperboy,  and  which  the  plaintiff  claims  as 
his  invention  and  discovery,  to  wit,  the  upright  shaft, 
arms,  and  flights,  and  sweeps,  or  some  of  them,. and 
those  parts  by  which  the  meal  is  spread,  turned  and 
gathered  at  one  operation,  and  also  several  other 
parts,  were  not  originally  invented  and  discovered  by 
him,  but  were  in  use  prior  to  his  said  supposed  in- 
vention or  discovery,  to  wit,  at  the  places  above  men- 
tioned, or  some  of  them.  3d*  Thjrt  the  said  patent  is 
also  more  extensive  than  the  plaintiff's  invention  or 
discovery ;  for  that  the  application  of  the  power  that 
moves  the  mill  or  other  principal  machine  to  the  hop- 
perboy  is  not  an  original  invention  or  discovery  of 
the  plaintiff,  but  was  in  use  anterior  to  his  said  sup* 
posed  invention  or  discovery,  to  wit,  at  the  places 
above  mentioned,  or  some  of  them.  4th.  That  the 
said  patent  is  void,  because  it  purports  to  give  him  an 
exclusive  property  in  an  improvement  in  the  art  of 
manufacturing  meal,  by  means  of  a  certain  machine, 
termed  an  improved  hopperboy,  of  which  the  said 
plaintiff  is  not  the  original  inventor  or  discoverer; 
parts  of  the  machine  in  the  description  thereof  re- 
ferred to  by  the  patent,  having  been  in  use  anterior 
to  the  plaintiff's  said  supposed  discovery,  to  wit,  at 
the  places  above  mentioned,  or  some  of  them;  and 
the  said  patent  and  description  therein  referred  to 
contains  no  statement,  specification,  or  description, 
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•  by  which  those  parts,  so  used  as  aforesaid,  may  be      w* 
.  distinguished  from  those  of  which  the  said  plaintiff 
may  have  been  the  inventor,  or  discoverer,  protesting 
at  the  same  time  that  he  has  not  been  the  inventor 
or  discoverer  of  any  of  the  parts  of  the  said  machine. 
6th.  That  the  improved  elevator,  described  in  the 
declaration,  or  referred  to  therein,  was  not  originally 
discovered  by  the  plaintiff,  but ,  was  anterior  to  his 
said  supposed  discovery  or  invention,  described  in 
certain  public  works,  or  books,  to  wit,  in  Shaw's  Tra- 
vels; in  the  first  volume  of  the  Universal  History; 
in  the  first  volume  of  Manner's  husbandry;  in  Fer- 
gusons Mechanics :  in  Bossuefs  Histoire  des  Mathe- 
matiquesi  in  Wolfs  Cours  des  Mathematiques;  in 
Desagulier's  Experimental  Philosophy ',  and  in  Pro- 
ney's  Architecture  Hydraulique,  or  some  of  them* 
6th.  That  the  said  patent  is  more  extensive  than  the 
invention  or  discovery  of  the  plaintiff,  because  cer- 
tain parts  of  the  machine  called  an  improved  eleva- 
tor, were,  anterior  to  the  plaintiff's  said  supposed  in- 
vention or  discovery,  described  in  certain  public  works, 
or  books,  to  wit,  the  works  or  books  above  mention- 
ed, or  some  of  them ;  and  that  the  said  patent  is  void, 
because  it  neither  contains  or  refers  to  any  specifi- 
cation or  description  by  which  the  parts  so  before  de- 
scribed in  the  said  public  works,  may  be  distinguished 
from  those  parts  of  which  the  plaintiff  may  be  the 
inventor,  or  discoverer,  protesting,  at  the  same  time, 
that  he  has  not  been  the  inventor  or  discoverer  of  any 
of  the  parts  of  the  said  machine  ;*'  gave  in  evidence 
the  existence  of  hopperboys  prior  to  the  plaintiff's 
alleged  discovery  at  sundry  mills  in  the  state  of  Penn- 
Vol.  til.  61 
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dylvania,  mentioned  in  the  said  notice ;  tad  ferthir 
offered  to  give  in  evidence  the  existence  of  bop- 
perboya  prior  to  the  plaintiff's  alleged  (Kseotefy, 
At  sundry  other  mills  in  the  state  of  Pennsylvania, 
hot  mentioned  in  the  said  iioiice;  and  the  coun- 
sel for  the  plaintiff  objected  to  the  admission  of  any 
evidence  of  the  existence  of  hopperboys  in  the  saM 
mills  not  mentioned  in  the  said  notice.    But  tbecourt 
decided  that  such  evidence  Was  competent  and  legal. 
To  which  decision  the  counsel  for  the  plaintiff  ei- 
cepted.    The  plaintiff,  after  the  above  evidence  had 
been  laid  before  the  jury,  offered  further  to  give  hi 
evidence,  that  certain  of  the  persons  mentioned  in 
the  defendant's  notice,  as  having  hopperbojrs  in  their 
mills,  and  also  certain  of  the  persons  not  mentioned 
in  the  said  notice,  but  of  whom  it  had  been  shown  by 
the  defendant  that  they  had  hopperboys  in  their  mills, 
had,  since  the  plaintiflPs  patent,  paid  the  plaintiff  for 
license  to  use  his  improved  hopperboy  in  the  said 
mills  respectively.    But  the  counsel  for  the  defendant 
objected  to  such  evidence  as  incompetent  and  illegal) 
and  the  court  refused  to  permit  the  same  to  be  laid 
before  the  jury.     To  which  decision  the  plaiflt9Ps 
counsel  excepted. 

The  court  below  charged  the  jury,  that  the  patent 
contained  no  grant  of  a  right  to  the  several  machines, 
but  was  confined  to  the  improvement  in  the  art  of 
manufacturing  flour  by  means  of  those  machines ;  and 
that  the  plaintiff's  claim  must,  therefore,  be  confined 
to  the  right  granted,  such  as  it  was*  That  it  had 
been  contended  that  the  schedule  was  part  of  the  pa- 
tent, and  contained  a  claim  to  the  invention  of  the  pe- 
culiar properties  and  principles  of  the  hopperboy,  » 
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well  as  the  other  machines.  But  the  court  was  of  opi-  i8ie. 
aion,  that  the  schedule  is  to  be  considered  as  part  of 
the  patent,  so  far  as  it  is  descriptive  of  the  machines, 
but  no  farther;  and  even  if  this  claim  had  been  con- 
tained in  the  body  of  the  patent,  it  would  have  con- 
ferred ao  right  which  was  not  granted  by  that  instru- 
ment. 

The  court  further  proceeded  to  instruct  the  jury 
that  the  law  authorized  the  president  to  grant  a  pa- 
tent, for  the  exclusive  right  to  make,  construct,  use, 
and  vend  to  be  used,  any  new  and  useful  art,  ma- 
chine, manufacture,  or  composition  of  matter,  or 
any  new  and  useful  improvement  in  any  art,  machine, 
<fcc.  not  known  or  used  before  the  application.  As 
to  what  constitutes  an  improvement,  it  is  declared, 
th^t  it  must  be  in  the  principle  of  the  machine,  an<J 
that  a  mere  change  in  the  form  or  proportions  of  any 
machine  shall  not  be  deemed  a  discovery.  Previous- 
ly to  obtaining  the  patent,  the  applicant  is  required  to 
swear,  or  affirm,  that  he  verily  believes  that  he  is  the 
true  inventor  or  discoverer  of  the  art,  machine,  or  im- 
provement, for  which  he  solicits  a  patefit ;  and  he  must 
also  deliver  a  written  description  of  his  invention,  and 
of  the  manner  of  using  it,  so  clearly  and  exactly,  as  to 
distinguish  the  same  from  all  other  things  before 
known,  and  to  enable  others,  skilled  in  the  art,  to 
construct  and  use  the  same.  That  from  this  short 
analysis  of  the  law,  the  following,  rules  might  be  de- 
duced. 1st.  That  a  patent  may  be  for  a  new  and 
useful  art;  but  it  must  be  practical ;  it  must  be  appli- 
cable and  referable  to  something  by  which  it  may  be 
proved  to  be  useful ;  a  mere  abstract  principle  cannot 
be  appropriated  by  patent.  2d.  The  discovery  must 
not  only  be  useful,  but  new;  it  must  not  have  been 
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]8i8.'      known  or  used  before  in  any  part  of  the  world.   It 
was  contended  by  the  plaintiffs  counsel,  that  the  tide 
of  the  patentee  cannot  be  impeached,  unless  it  be  shown 
thaf  he  knew  of  a  prior  discovery  of  the  same  art,  ma- 
chine, &c. ;  and  that  true  and  original  are  synony- 
mous terms  in  the  intention  of  the  legislature.  But,  as 
it  was  not  pretended  that  those  terms  meant  the  same 
thing  in  common  parlance,  neither  was  it  the  inten- 
tion of  the  legislature  to  use  them  as  such.'  The  first 
section  of  the  law,  referring  to  the  allegations  of  the 
application  for  a  patent,  speaks  of  the  discorery  as 
something  "  not  known  or  used  before  the  applica- 
tion ;"  and  in  the  6th  section  it  is  declared,  that  the 
defendant  may  give  in  evidence  that  the  thing  secured 
by  patent,  was  not  originally  discovered  by  the  pa- 
tentee, but  had  been  in  use,  or  had  been  described  in 
some  public  work  anterior  to  the  supposed  discovery. 
3d-  If  the  discovery  be  of  an  improvement  only,  ft 
must  be  an  improvement  in  the  principle  of  a  machine, 
art,  or  manufacture,  before  known  or  used ;  if  only  iq 
the  form  or  proportion,  it  has  pot  the  merit  of  a  dis- 
covery which  can  entitle  the  party  to  a  patent    4th. 
The  grant  Can  only  be  for  the  discovery  as  recited  and 
described  in  the  patent  and  specification.    If  the 
grantee  is  not  the  original  discoverer  of  the  art,  ma- 
chine, &c.  for  which  the  grant  is  made,  the  whole  is 
void.  Consequently,  if  the  patent  be  for  the  whole  ofthe 
machine,  and  the  discovery  were  of  an  improvement, 
the  patent  is  void.  5th.  A  machine,  or  an  improvement) 
may  be  new,,  and  the  proper  subject  of  a  patent,  though 
the  parts  of  it  were  before  known  and  in  use.  The  com- 
bination, therefore,  of  old  machines,  to  produce  a  new 
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and  Useful  result,  is  a  discovery  for  which  a  patent      isie. 
may  be  granted. 

The  above  principles  would  apply  to  most  of  the 
questions  that  had  been  discussed.     It  was  strongly 
insisted  upon  by  the  defendant's  counsel,  that  this  pa- 
tent is  broader  than  the  discovery ;  the  evidence  pro- 
ving, that  in  relation  to  the  hopperboy,  for  the  using 
of  which  this  suit  is  brought,  the  plaintiff  can  pretend 
to  no  discovery  beyond  that  of  an  improvement  in  a 
machine  known  and  used  before  the  alledged  disco- 
very of  the  plaintiff.    This  argument  proceeded  upon 
the  supposition,  that  the  plaintiff  had  obtained  a  pa- 
tent for  the  hopperboy,  which  was  entirely  a  mistake. 
The  patent  was  "for  an  improvement  in  the  art  of 
manufacturing  flour,"  by  means  of  a  hopperboy  and 
four  other  machines  described  in  the  specification,  and 
not  for  either  of  the  machines  so  combined  and  used. 
That  the  plaintiff  is  the  original  discoverer  of  this  im- 
provement, was  contested  by  no  person,  and,  there- 
fore, it  could  not  with  truth  be  alleged  that  the  pa- 
tent is  broader  than  the  discovery,  or  that  the  plaintiff 
could  not  support  an  action  on  this  patent  against  any 
person  who  should  use  the  whole  discovery. 

But  could  he  recover  against  a  person  who  had 
made  or  used  one  of  the  machines,  which  in  part  con- 
stitute the  discovery  ?  The  plaintiff  insisted  that  he 
could,  because,  having  a  right  to  the  whole,  be  is  ne- 
cessarily entitled  to  the  parts  of  which  that  whole  is 
tomppsed.  Would  it  be  seriously  contended  that  a 
person  might  acquire  a  right  to  the  exclusive  use  of 
a  machine,  because  when  used  in  combination  with 
others,  a  new  and  useful  result  is  produced,  which  he 
could  not  have  acquired  independent  of  that  combi* 
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i#i8.  iutmt?  Ifhe  could,  then  tf  A.  w^re  proved  tftWt the 
original  inventor  of  the  Hbpperboy ;.  B.  of  the  alert- 
tor,  and  m  an,  as  to  the  other  machines,  and  «ther 
had  obtained  patent!  for  their  respective  discoveries 
or  obott  to  abandon  them  to  the  public,  the  pburiff, 
although  it  was  obvious  he  could  not  hare  obtained 
separate  patents  for  those  machines,  might,  *everthe- 
leas,  deprive  the  original  inventor?,  in  the  jfcrat  in- 
aftupce,  and  the  public,  in  the  latter,  <ef  their  acknow- 
ledged right  to  use  those  discoveries,  by  obtaining  a 
patent  for  an  improvement  consisting  in  a  combina- 
tion of  those  machines  to  produce  a  new  rank. 

The  WtyKt  further  charged  the  jury,  that  it  was  not 
quite  tkftr  that  this  action  could  be  maintained,  al* 
though  it  was  proved  beyond  all  controversy,  thai 
tfce  plaintiff  was  the  original  inventor  of  this  aw* 
chine-  The  patent  was  the  foundation  of  the  actioo, 
and  the  gist  of  the  action  trap,  the  violation  ef  I 
qght  which  that,  instrument  had  conferred.  Batths 
ejplutfve  right  of  the  hopperbey  was  not  grafted  bj 
ft*  patent,  although  thte  particular  machine  conrti- 
totes  a  part  of  the  improvement  of  which  the  plaintiff 
is  the  original  inventor,  and  it  is  far  this  improvement) 
and  this  onij,  that  the  grant  is  made,  if  the  giant 
tfceri  was  not  4>f  this  particular  fnachine,  could  it  be 
arfictot  for  the  plaintiff  to  prove  in  this  fiction,  ti* 
he  w(is  tfie  original  inventor  of  it  ? 

Again ;  could  the  plaintiff  have  obtained  a  separate 
patent  for  *be  hopperboy,  in  ease  he  were  the  origu*1 
in  venter  of  it,  wkhopt  first  swearing,  or  affirming,  that 
he  arc*  the  Wxe  invsmtor  of  thjat  machine  ?  Certainly 
ant  Has  the  plaintiff  then  taken,  or  could  he  bate 
tafctta,  such  an  oath  in  this  «a?e  ?  Most  assuredly  he 
could  not ;  because  the  prescribed  form  of  the  oatn 
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fe,  that  he  is  the  inventor  of  the  art,  machine,  or      i«w. 
manufacture,  for  which  he  solicits  a  potent.  But  since    ^p"^ 
the  patent  which  he  solicited  wad  Hot  for  the  hop-        v. 
perboy,  but  for  an  improvement  in  the  manufacture  of 
flour,  he  might,  with  safety,  have  taken  the  oath  pre- 
scribed by  law,  although  he  knew  at  the  time  that  he 
was  not  the  true  inventor  of  the  hopperboy ;  and  thus 
it  would  happen  that  he  could  indirectly  obtain  the 
benefit  of  a  patent  right  to  the  particular  machine, 
which  be  could  not  directly  have  obtained,  without 
doing  what  it  must  be  admitted,  in  this  ease,  he  had 
not  done. 

But  tins  was  not  all.    If  the  law  had  provided  for 
fair  and  original  discoverers  a  remedy  when  their 
rights  are  invaded  by  others,  it  had  likewise  provided 
corresponding  protection  to  others,  where  he  has  not 
the  merit    What  judgment  could  the  district  coutt 
have  rendered  upon  a  scire  facias  t6  repeal  this  patent, 
if  it  had  appeared  that  the  plaintiff  Was  not  the  true 
and  original  inventor  of  the  hopperboy  P  Certainly  not 
that  which  the  law  has  prescribed,  vifc.  the  repeal  of 
the  patent ;  because  it  would  be  monstrous  to  vacate 
the  whole  patent,  for  an  invention  *  of  which  die  pa- 
tentee was  the  acknowledged  inventor,  because  he 
was  not  the  inventor  of  one  of  the  constituent  parts 
of  the  invention,  for  which  no  grant  is  made.    But 
the  court  would  have  no  alternative,  btft  to  give  such  a 
judgment,  or,  in  effect,  to  dismiss  the  scire  facias  ; 
and  if  the  latter,  then  the  plaintiff  would  have  benefi- 
cially the  exclusive  right  to  a  machine,  which  could 
not  be  impeached  in  the  way  prescribed  by  law,  al- 
though it  should  be  demonstrated  dial  he  was  not 
either  the  true  or  the  original  inventor  of  it.    And 
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1818.  supposing  the  jury  should  be  of  opinion,  and  so  find 
that  the  plaintiff  was  not  the  original  inventor  of  this 
machine,  would  not  the  court  be  prevented  from  de- 
claring the  patent  void,  under  the  provisions  of  the 
6th  section  of  the  law,  for  the  reason  assigned  why 
the  district  court  could  not  render  judgment  upon  a 
scire  facias  ?  Indeed  it  might  well  be  doubted 
whether  the  defence  now  made  by  the  defendant 
could  be  supported  at  all  in  this  action,  (if  this  action 
could  be  maintained,)  in  as  much  as  the  defendant 
cannot  allege,  in  the  words  of  the  6th  section,  thattht 
iking  secured  by  patent  was  not  originally  discovered 
by  the  patentee,  since,  in  point  of  fact,  the  thing 
patented  was  originally  discovered  by  the  pa- 
tentee, although  the  hopperbqy  may  not  have 
been  so  discovered.  But  if  this  defence  could  not  be 
made,  did  not  that  circumstance  afford  a  strong 
argument  against  this  action?  If  the  plaintiff  was 
not  the  inventor  of  the  parts,  he  had  no  right  to  com- 
plain that  they  were  used  by  others,  if  not  ii^a  way 
to  infringe  his  right  to  -  their  combined  effect  If  he 
was  the  original  inventor  of  the  parts  which  consti- 
tute the  whole  discovery,  or  any  of  them,  he  might 
have  obtained  a  separate  patent  for  each  machine  of 
which  he  was  the  original  inventor. 

Upon  the  whole,  although  the  court  gave  no  posi- 
tive opinion  upon  this  question,  they  stated  that  it  was 
not  to  be  concluded  that  this  action  could  be  support- 
edj  even  if  it  were  proved  that  the  plaintiff  was  the 
original  inventor  of  the  hopperboy.  But  if  an  actio? 
would  lie  upon  this  patent  for  the  violation  of  the  plain- 
tiff's right  to  the  hopperboy,  still  the  plaintiff  could  not 
recover,  if  it  had  been  shown  to  the  satisfaction  of  the 


OP  THE  UNITED  STATES.  48} 

jtry,  that  he  was  not  the  original  discoverer  of  that      ms^ 
machine. 

it  appeared,  by  the  testimony  of  the  defendant's 
witnesses,  that  Stauffer's  hopperboy  was  in  use  many 
years  before  the  alleged  discovery  of  the  plaintiff; 
that  the  two  machines  differed  from  each  other  very 
Iktle  in  form,  in  principle,  or  in  effect.     They  were 
both  worked  by  the  same  power  which  works  the 
miii ;  and  cbey  both  stir,  mix,  cool,  dry,  and  conduct 
the  flour  to  the  bolting  chest   Whether  the  flights  and 
sweepers  in  the  plaintiff's  hopperboy  were  preferable 
to.  the  slips  attached  to  the  under  part  of  the  arm  in 
Stauffer's ;  or  whether,  upon  the  whole,  the  former  is 
a  more  perfect  agent  in  the  manufacture  of  flour  than 
the  latter,  were  questions  which  the  court  woald  not 
undertake  to  decide^  because,  unless  the  plaintiff  was 
the  original  inventor  of  the  hopperboy,  although  he 
had  obtained  a  separate  patent  for  it,  he  could  not 
recover  in  this  action,  however  useful  the  improve* 
ment  might  be,  which  h£  had  made  in  that  machine. 
If  die  plaintiff  had  obtained  a  patent  for  his  hopper- 
boy, it  would  have  been  void,  provided  the  jury 
should  foe  of  opinion,  upon  the  evidence,  that  his  dis- 
covery  did  not  extend  to  the  whole  machine,  but 
merely  to  an  improvement  on  the  principle  of  an  old 
one,  and  if  this  should  be  their  opinion  in  the  present 
case,  the  plaintiff  could  not  recover. 

It  bad  been  contended  by  the  plaintiff's  counsel, 
that  the  defendant,  having  offered  to  take  a  license 
from  the  plaintiff,  if  he  would  consent  to  reduce  the 
price  of  it  to  forty  dollars,  he  was  not  at  liberty  todeny 
that  the  plaintiff  is  the  original  inventor  of  thi*  ma- 
Vol.  III.-  62 
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1618.       manner  and  form  prescribed  by  the  general  act.  What 
^^^    are  that  manner  and  form  ?    By  reciting  the  allega- 

T£_  t*ons  ail(*  suggesti°ns  °f  l^e  Petition  ;  giving  a  short 
description  of  the  invention,  or  discovery ;  and  there- 
upon granting  an  exclusive  right  in  the  said  inven- 
tion or  discovery.  The  manner  and  form  of  these 
letters  patent  are  a  recital  of,  1st.  The  citizenship  of 
the  patentee.  2d.  The  allegations  and  suggestions  of 
-the  petition/as  to  both  the  improvement  and  the  ma- 
chines in  a  short  description,  referring  to  the  annex- 
ed schedule  for  one  more  full  and  .  particular  in  the 
inventor's  own  words,  3d.  That  he  has  petitioned 
agreeably  to  the  special  act.  4th.  Agrant  of  the  said 
improvement.— The  description  must  be  short  and 
ttferential.  It  must  be  a  description.  By  the  first 
fection  of  the  act  of  the  10th  of  April,  1790,  cb. 
34,  it  was  to  be  described  clearly,  truly,  and  folly ; 
perhaps  because  the  board,  constituted  by  that  law, 
was  to  decide  whether  they  deemed  the  discovery  or 
invention  sufficiently  useful  or  important  for  letter* 
patent.  The  patent,  by  express  reference,  adopts  the 
special  act  in  extenso.  The  connecting  terms  which 
and  said,  bind  the  whole  to  the  granting  clanse ;  the 
allegations  and  suggestions  recited  are  part  of  the 
grant :  the  machines  are  the  means  of  every  end,  par* 
ticular  as  well  as  general ;  nor  can  there  be  any  prac- 
tical result  without  them.  To  confine  such  a  patent 
to  one  general  result  from  a  combination  of  the  whole 
machines,  nullifies  it.  It  is  never  so  in  practice,  and 
would  operate  infinite  injustice  in  other  cases.  2» 
Put  the  schedule  is  part  of, the  patent  in  all  eases: 
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ia  this  case  itis  especially  go.    By  the  act  of  I790>      ma. 
ek  34,  s.  Ik  the  patent  or  specifications  are  prima  fa*    ^^^ 
tie  proof  of  every  thing  which  it  is  incumbent  on  the        ▼• 
plaintiff  to  establish;  and  bj  the  existing  law,  the 
specification  is  considered  as  explanatory  of  the  terms 
used  in  the  patent,  so  as  to  limit  or  enlarge  the  grant.* 
But  it  is  said  in  the  grant,  that  the  schedule  annexed 
is  made  part  of  the  patent.   It  is  made  so  by  the  public 
agent  to  avoid  trouble,  litigation,  and  unnecessary  red- 
tats.  The  petition, schedule, and  description,  are  all  re- 
ferred to,  and  incorporated  with  the  patent  What  does 
the  law  mean  by  a  recital  of  allegations  and  suggestions? 
What  more  can  a  petitioner  do  than  allege  and  suggest  ? 
He  caaaot  shape  or  prescribe  the  maimer  and  form 
of  the  grant.    The  charge  denies  that  the  schedule^ 
at  any  rate,  is  more  than  descriptive  of  the  machines, 
or  that  it  would  confer  any  right,  even  if  claimed  in 
the  patent    But  if  no  right  would  be  conferred  by 
insertion  in  the  grant  itself,  what  becomes  of  tha 
argument  which  ascribes  such  potency  to  the  grant  ? 
The  charge  says,  the  grant  can  only  be  for  the  dis- 
covery as  recited  and  described  in  the  patent  and  spe- 
cification. The  grant  is  not  for  the  parts,  because  it  is 
for  the  whole ;  not  in  their  rudiments  or  elements ; 
not  for  wheels,  cogs,  or  weights,  nor  for  wood,  upon, 
or  leather ;  but  for  the  peculiar  properties,  the  new 
and  useful  practical  results  from  each  machine,  and  tha 
vast  improvements  from  their  combination  in  this  art 
The  charge  supposes  it  impossible  to  obtain  a  patent 

a  Wbittemore  r.  Cutter,  1  Gallic  43T. 
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1818.  for  a  hopperboy,  unless  the  plaintiff  could  swear  that 
he  invented  that  machine*  But  the  oath  is  not  a 
material,  or  at  least,  not  an  indispensable  prerequisite.' 
3.  The  special  act  for  the  relief  of  the  plaintiff,  de- 
cides him  to  be  the  inventor  of  the  machines  and  im* 
provements  for  which  he  has  obtained  a  patent  By 
the  constitution,  art.  1.  s.  8,  congress  have  power  to 
promote  the  progress  of  science  and  the  useful  arts, 
by  securing  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  and  dis- 
coveries. This  has  been  done  bj  congress  in  the  in- 
stance of  the  plaintiff.  The  special  act  is  an  absolute 
.  grant  to  him,  binding  on  all  the  community,  and  pre- 
cluding any  inquiry  into  the  originality  of  the  invention. 
It  includes  a  monopoly  in  his  invention,  discovery,  and 
improvements  in  the  art,  and  in  the  several  machines 
discovered,  invented,  improved,  and  applied,  for  that 
purpose.  The  patent  is  to  issue  on  a  simple  applica- 
tion in  writing  by  the  plaintiff,  without  any  prerequi- 
sites of  citizenship,  oath,  fee,  or  petition,  specification 
and  description  to  be  filed.  The  act  of  1793,  ch. 
166,  requires  all  these,  and  then  grants  a  patent  for 
invention  or  discovery ;  whereas  this  grant  is  for  that, 
and  for  improvements  in  the  art,  and  in  the  several 
machines.  It  is  a  remedial  act,  and  should  receive  a 
liberal  construction  to  effectuate  the  intentions  of  die 
legislature/  The  patent  is  as  broad  as  the  law,  if  the 
grant  be  governed  by  the  recital.  Its  construction  is 
to  be  against  the  grantor,  and  according  to  the  intent; 

a  Whtttemore  v.  Cotter,  1  GaUis.  433. 
b  Whittemore  v.  Cutter,  1  Gallis.  430. 
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nor  is  it  to  be  avoided  by  subtle  distinctions :  if  there      1818 
are  two  interpretations,  the  sensible  one  is  to  be  adopt- 
ed/   4.  The  improved  hopperboy  of  the  plaintiff  is 
the  only  new  and  tiseful  discovery  which  was  in  evi- 
dence in  the  case  ;  the  court  misconstrued  the  law  in 
their  charge'  in  this  respect,  inasmuch  as  the  true  con- 
struction of  it  is  hot  that  the  patentee  shall  be  the  first 
and  original  discoverer  of  a  patentable  thing,  but  "  the 
true  inventor"  of  such  a  thing ;  that  such  a  thing  was 
truly  discovered  and  patented  without  knowledge 
ef  its  prior  use,  or  public  employment,  or  existence : 
more  especially  where,  as  in  the  present  instance,  the 
controversy  is  not  between  conflicting  patents,  but  be- 
tween the  true  patentee  of  a  new  and  useful  patentable 
tiling,  and  a  person  defending  himself  agaibst  an  in- 
fringement, on  the  plea  of  its  prior  use  by  third  persons 
who  had  no  patent,  and  whose  discovery,  even  if  pro- 
ved, was  of  a  thing  never  in  use  or  public  existence,  but 
in  total  disuse.  The  stat.21  Jac.  I.  ch.  3.  s.  6.  an.  1623, 
grants  the  monopoly  "  of  the  sole  working  or  making  of 
any:  manner  of  new  manufactures,  within  this  realm,  to 
the  trite  and  first  inventor  and  inventors  of  such  manu- 
factures, which  others  at  the  time  of  making  such 
grant,  shall  not  use,"  &c.    It  is  contended,  under  our 
law,  that  th&utility  is  to  be  ascertained  as  well  as  the 
originality ;  and  that  this,  as  well  as  that,  is  partly  a 
question  for  the  jury.     The  thing  patentable  must  be 
use/id,  as  well  as  new.    The  useful  thing  patented 
prevails  over  one,  not  useful  nor  patented,  though  in 

*  Jenk.   Cent.   138.      Eystor  v.  Studd,  Plowd.  467.      The 
V.  S.  ▼.  Fisher,  3  Cranch,  386.  399. 
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ibis,      previous  partial  existence,    This  is  not  the  case  of 
conflicting  patentees;  and  to  destroy  this  patent,  the 
previous  use  must  appear,  there  being  no  pretence  of 
description  in  a  public  work.     Tike  tide  of  the  act  is 
u  for  die  promotion  of  the  useful  arts."    The  first 
section  speaks  of  "  any  new  and  useful  arts,"  not 
known  or  used,  &c.     The  sixth,  of  that  which  "  had 
been  m  use,  or  described  in  some  public  work  ante* 
rior  to  the  supposed  discovery.55    What  degree  of  use 
does  the  law  exact  f  a  use  known  or  described  in  a 
pubUcwork.    Not  merely  an  experimental,  or  essay* 
nig ;  nor  a  clandestine,  nor  obscure  use.    It  must  be 
useful,  and  in  use,  perhaps  in  known,  if  not  public 
use ;    something  equivalent  to  filing  a  specification 
on  record.    Now  here  utility  was  lost  sight  of  in 
search  of  novelty.     It  seemed  to  be  taken  for  grant* 
ed,  that  proving  the  pie-existence  of  an  unpatented 
hopperboy  defeated    the    plaintiff's    patent.      The 
desuetude  of  the  rival  hopperboy  from  inutility  was 
established.     The  question  was  between  a  new  and 
useful  patented  machine,  and  an  useless  and  obsolete 
one  never  patented ;  and  which,  not  being  useful, 
never  could  be  patented.    But  that  the  patentee's 
is  useful  nobody  questions.    At  all  events,  the  ques- 
tion of  feet,  whether  in  use,  should  have  been  left 
to  the  jury.    The  jury    are    substituted  for  die 
board,  which,  under  the  first  law,  was   to  decide 
whether  the  supposed  invention  was    "  sufficient- 
ly useful  and  important"  for  a  patent    The  court 
below  suppose  Stauffer  to  have  given  his  discovery 
to  the  public    But  it  fell  into  disuse ;  there  was  no- 
thing to  give.     Stauffer  did  not  know  its  value ;  if  he 
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had  abandoned  a  field  with  unkndwn  treasure  in  the       ms. 
ground,  could  he  afterwards  claim  the  treasure  r* — 
5.  The  defendant's  testimony  of  the  use  of  hopperboys 
in  mills,  not  specified  in  his  notice,  was  erroneously 
admitted.    The  object  of  the  provision  in  the  6th 
section  of  the  patent  law  of  1793,  ch.  156,  was  to 
simplify  the  proceedings,  and  to  enable  the  defendant 
to  give  in  evidence  under  his  notice,  what  he  would 
otherwise  be  obliged  to  plead  specially*    The  suffi- 
ciency of  the  notice  is,  therefore,  to  be  tested  by  the 
rules  of  special  pleading ;  which,  though  technical, 
are  founded  in  good  sense  and  natural  justice,  and  are 
intended  to  put  the  adverse  party  on  his  guard  as  to 
what  the  other  intends  to  rely  upon  in  his  defence. 
But  such  a  notice  as  this  could  not  answer  that  pur- 
pose.—-6*  The  plaintiff's  testimony  of  the  payment 
for  licenses  to  use  his  improved  hopperboy,  ought 
not  to  have  been  rejected.     It  ought  to  have  been 
admitted  aa  circumstantial  evidence  entitled  to  some 
weight. 

Mr.  Hopkinson  and  Mr.  Sergeant,  contra.  1.  The 
admissibility  of  evidence  of  the  use  of  the  hopper- 
boy,  anterior  to  the  plaintiff's  alleged  invention,  in 
mills  not  specifically  mentioned  in  the  notice,  depends 
upon  the  construction  that  may  be  given  to  the  6th 
section  of  the  act  of  the  21st  of  February,  1793,  ch. 
156,  taken  in  connection  with  the  notice.  This  sec- 
tion is  substituted  for  the  6th  section  of  the  act  of  the 
10th  of  April,  1790,  ch.  34.    The  office  of  the  sec- 

a  Orottut  dtJ.B  ac  P.  I  3.  ch.  20.  *,  28. 
Vo^IH.  63 
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i«is.  tion,  in  each  of  these  acts,  is  twofold :  1st."  To  state 
VCV-W  what  shall  constitute  a  defence.  2d.  To  state  the 
r.  manner  in  which  the  defendant  may  avail  himself  of 
it  And  whatever  difficulties  may  exist  (if  any  there 
be)  in  the  construction  of  the  section,  arise  from  the 
combination  of  this  two-fold  object  That  this  was 
the  object  of  the  section  is  perfectly  obvious.  m  The 
general  issue  would  be  a  denial  of  the  allegation  con- 
templated by  the  5th  section  of  the  act  of  1793,  arid 
the  4th  of  the  act  of  1790.  If  the  acts  had  stopped 
there,  it  is  manifest  that  the  defendant  could  have  had 
no  defence,  but  what  was  legally  within  the  scope  of 
the  general  issue.  The  10th  section  would  not  haTe 
availed  hita,  because,  the  limitation  of  time,  and  the 
grounds  for  repealing  a  patent  upon  a  stiite  facias,  are 
totally  different  from  those  which  ought  to  constitute 
a  defence  to  the  action.  The  patent  may  be  opposed, 
in  an  Action,  upon  the  ground  that  the  patentee  is  not 
the  original  inventor ;  but  it  can  be  repealed  only 
upon  the  ground  that  he  is  not  the  true  inventor. 
Fraud  (proof  that  it  was  surreptitiously  obtained) 
is  the  necessary  basis  in  the  one  case ;  but  error  and 
mistake  is  equally  available  in  the  other.  Neither 
could  the  defendant  avail  himself  of  the  provisions  Id 
the  prior  part  of  the  act :  For,  these,  are  merely  rft- 
reciory,  and  they  terminate'  in  the  provision  made  by 
the  5th  section,  which  would  have  been  conclusive. 
The  6th  section  is,  therefore,  a  proviso  to  the  5th. 
The  6th  section  of  the  act  of  1790,  made  the  patent 
prima  facie  evidence  only,  which  would  have  opened 
the  inquiry  as  to  the  truth  of  the  invention.  It  appears, 
(hen,  that  the  object  of  the  proviso  was,  in  the  first  place) 
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tpspttfe  what  should  constitute  a  defence.  Thesemut-      ™i** 
ters  would  not  have  been  within  the  scope  of  the  general 
i&aje,  by  the  rules  of  pleading.  They  would  have  pre- 
*  Rented  the  subject  of  a  special  plea  in  bar.    The  act, 
tfcerefyre,  at  the  same  time  provides,  that  they  may 
{*  given  in  evidence  under  the  general  issue.    The 
design,  in  this  respect,  was  to  save  the  necessity  of 
spiecial  pleading  on  the  ope  hand,  and  on  the  other,  to 
give  a  reasonable  notice*    Does  the  law  require  the 
pridence  to  be  set  out?  No ;  and  yet,  if  surprise  is 
to  be  fully  guarded  against,  this  ought  certainly  to 
be  stated,  in  order  that  the  plaintiff  may  prove  that  \t 
js  falpe,  or  proceeds  from  corrupt  witnesses,  &c.     Is  it 
then  qeces?ary  that  off  the  particulars  should  be  given, 
|he  £tyte,  county,  township,  town,  street,  square,  num- 
fref  of  the  house ?  The  law  does  not  require  it.  What 
x^rtainty>  then,  is  required  in  the  notice  ?  The  answer 
4?  obtained  by  ascertaimhg  the  use  and  intention  of 
4be  section,  which  were  to  save  the  necessity  of  spe- 
jcial  pfeadipg.    What  then  must  be  alleged  in  a  spe- 
cial plea?  Not  the  evidence  or  facts,  but  the  matter 
•of  defence,  which  may  be  that  the  plaintiff  was  not 
4he  tame  inventor,  but  that  the  invention  was  before 
,his  supposed  discovery.    You  must  state  what  is 
rfhe  ground  and  essence  of  the  defence,   and  no- 
4hiflg  ^o;e ;  all  else  is  surplussage.    E.  G.  That 
fthe  plaintiff  was  not  the  true  inventor  of  the  hop- 
He*|x>y,  but  the  same  w^s  in  use,  prior  to  his  sup- 
•jpqsed  discovery,  at  the  mill  of  A,    Now  its  being 
-in  u$e  at  the  mill  of  A.  is  not  of  the  essence  of  the 
<de{e9Qe,  for  it  is  ?s  good  if  used  at  the  mill  qfB. : 
.the  tfsse^ce  13,  that  it  was  used  before.    The  defeiul- 
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Mis.      ant  then  would  be  entitled  to  lay  the  place  under  a 
-videlicet,  and  of  course  would  not  be  obliged  to  prove 
it,  but  might  prove  any  other.     If,  then,  the  law  did 
not  mean  to  increase  the  difficulty  of  the  defendant, 
the  same  may  be  done  in  a  notice.     Consider  the  in- 
conveniences of  a  contrary  practice.    A  machine  has 
been  used  in  a  foreign  country  :  the  country,  town, 
and  place,  may  be  unknown.    Shall  I,  therefore,  be 
deprived  of  the  benefit  of  my  invention  ?  Again,  ft  w 
known.    I  am  bound  to  give  thirty  days  notice  before 
trial,  and  no  more.     Cui  bono,  that  I  should  mention 
a  town  or  place  in  England  ?    The  intention  is,  that 
the  plaintiff  shall  come  prepared  to  prove  where  his 
invention  was  made,  and  not  to  disprove  the  defend* 
ant's  evidence ;  that  he  shall  have  notice  of  the  kmi 
of  defence  intended,  in  order  that  he  may  shape  Mb 
case  accordingly.     If  notice  is  given  that  the  defend- 
ant will  give  in  evidence,  that  the  plaintiff's  machine 
was  used  before  his  supposed  discovery :  this  is  no- 
tice of  special  matter,  tending  to  prove  that  it  was  not 
invented  by  him.    The  law  does  not  require  a  state- 
ment or  description  of  the  special  matter,  but  notice 
that  special  matter  will  be  given  in  evidence,  tending 
to  prove  certain  facts.     There  is  no  reciprocity  » 
the  contrary  rule.     The  declaration  is  general;  H 
does  not  specify  the  date  of  the  invention,  the  jriffft 
of  the  invention,  nor  the  evidence  or  facts  by  which 
the  originality  and  truth  of  the  invention  are  to  be 
proved.    Yet  these  are  all  extremely  important  to  the 
defendant,  to  enable  him  to  prepare  his  defence.    As 
to  the  breach,  it  is  equally  general ;  it  does  not  state 
the  time,  except  as  a  mere  matter  of  form,  by  whkfc 
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the  plaintiff  is  not  bound.  It  does  not  state  the  place,  ms. 
except  by  the  very  liberal  description  necessary  for  v-^^' 
the  venue,  but  which  is  not  at  all  binding.  And,  ▼• 
finally,  the  rule  contended  for  is  impracticable,  con- 
sistently with  the  purposes  of  justice;  for  k  may, 
without  any  fault  of  the  defendant,,  deprive  him  of 
the  benefit  of  a  perfectly  good  defence,  upon  a  mere 
requisition  of  form,  which  he  cannot  possibly  com- 
ply with.  The  notice  states  the  use  of  the  hopper- 
boy  at  a  number  of  mills,  specially  described  by  the 
state,  county,  and  name  of  the  proprietor,  "  and  at 
sundry  other  places  in  the  said  state  of  Pennsylvania, 
.the  state  of  Maryland,  and  elsewhere  in  the  United 
States."  It  is  not  alleged,  nor  could  it  be,  that  the 
defendant  had  the  knowledge  that  would  have  ena- 
bled him  to  extend  the  specification.  Nor  is  it  alleged, 
that  he  could  have  acquired  the  knowledge,  by  any 
exertion  he  might  have  made ;  on  the  contrary,  the 
course  he  has  taken  is  indicative  of  perfectly  fair  in- 
tention. The  exception  is,  that  the  defendant  was 
permitted  to  give  evidence  that  the  hopperboy  "  had 
been  used  at  sundry  other  mills  in  Pennsylvania,"  pre- 
cisely in  the  words  of  the  notice.  To  sustain  this 
exception,  then,  the  court  must  decide,  that  this  can- 
not in  any  case  be  done.  But  if  it  cannot  be  shown, 
that  in  a  single  supposable  case,  this  would  work  in- 
justice, and  defeat  the  law,*it  is  sufficient.  Now  it  is 
very  clear,  that  in  many  cases,  this  may  be  precisely  the 
state  of  the  party's  knowledge,  and  all  he  can  obtain, 
and  it  may  be  precisely  the  state  of  the  evidence. 
Suppose  a  witness  should  know  that  hopperboys 
were  used  in  sundry  mills,  but  not  their  precise  local 
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iftit,      situatfcm,  name  of  owner,  fee.    Or,  suppose  he  should 
have  seen  a  hopperfaoy  chat  bore  the  most  evident 
VT"      marks  of  having  been  used  in  a  mill,  or  mills-    The 
effect  of  such  evidenee  is  quite  another  question ;  its 
competency  and  relevancy  are  for  the  court;  its  credi- 
bility, and  the  inferences  of  fact  that  axe  to  he  made 
from  it,  are  for  the  jury.  The  same  supposition  would 
apply  to  its  having  been  described  w  a  public  work. 
Is  it  necessary  to  give  the  title  of  the  book,  name 
of  the  author,  and  number  of  the  edition  ?    This  may 
be  impracticable.    The  defendant  my  have  a  wit- 
ness who  has  seen  the  thing  in  use  in  a  foreign  coon- 
try,  and  not  be  able  to  give  a  single  particular;  of. 
whjohas  seen  it  described  in  a  foreign  work,  of  which 
he  can  give  no  further  account    Such  evidence,  M 
credited,  would  be  entirely  conclusive;  and  yet  he 
could  have  mo  benefit  of  it,  because  he  had  not  done 
what  was  impossible.    But  even  if  the  witness  known 
all  these  particulars,  the  -defendant  has  do  means  of 
compelling  him  to  disclose  them  before  the  trial. 
The  Tides  of  pleading  aim  to. establish  a  convenient 
certjainty  on  the  joecoid,  by  gwing  the  party  notice  of 
jrtrfentrin  jdtaged,  a°d  famishing  evidenoe  of  what  has 
bee?  decided*    In  many  instances,  they  fell  short  of 
this,  their  avowed  design ;  in  .none  do  they  goheyonJ 
it    For  the  purpose  ofppevjenti^g  surprise,  they  «« 
jvbp%  ineffectual;  they  give  no/uotice.of  particular 
foots,  of  evidence,  of  {witnesses.    The  corrective  of 
the  evil,:if>eril  there  be,  isrto  be  4ound  in  4he  exercise 
of  the  general  superintending  authority  of  the  court, 
applied  to  cases  where  there  may  realljrbe  swprjre  or 
ftand.    So  in  this  case^  if  there  really  had  hew  sov- 
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prise,  (frand  is  out  of  the  question,)  the  court  hid  tie      »». 
power  to  grant  a  new  trial    This  power  is  an  empty 
sufficient  corrective ;  and  its  <exiateibe  affords  a  deci- 
sive answer  to  tbe*rguaieht  drawn  ftefti  the  ftofeible 
injustice  that  may  beddne.— J-2.  The  exemption  to  the 
refusal  to  admit  Evidence  of  the  payutettt  for  die  use 
of  licenses,  will  be  easily  disused  of.    Tbefaet  to 
be  Established  fen  the  one  riide,  fend  disproved  0*  die 
other,  was,  that  the  hopperboy  wah  rh  use  before  Ckfe 
sieged  invention  or  discovery  off  £vnb.     The  evi- 
dence offered  had  no  bearing  whatever  tq^on-thfe  ques- 
tion of  feet.     If  belibved,  it  Went  no  farther  than  to 
'show,  that  those  who  Tiad  paid,  thought  it  beet  to^Miy ; 
a  decision  that  might  be  equally  prudent,  whether  <h6 
feet  was,  or  was  not,  as  alleged*    Such  testimony 
ttould  be  more  objectionable  than  die  opinion -of  the 
lyitnfess ;  for  it  would  be  only  ptesurapdve  proof  t*f 
6plriion,  withbiit  the  possibility  of  efc&ininmg  its 
Jgrdtinds.    As&  opinion,  it  would  be  inddnrissiBle ;  as 
eviiiehce  of  opinion,  it  would  *be  stRl  mowvibjeciktaa- 
We. — 8.  ThepteintiflPs  patent  eataofdybfe  considered 
•in  dtle  df  three  points  of  view.    1st.  -As  a  paterit  for 
the  itnpfotetaifent  in  the  ait  of  manufecttmng  flodr'; 
fthat  is,  for  the  combination.    2d.  As  afpatont  for  fc 
combination,  and  false  for  the  several  maturities;;  ;tlufc 
is,  a  joint  and  several  patent.  3d.  As  a  patent  ritoply 
%r  this  several  machines.    It  fa  tet^  ddar  tiutt  the 
patent  it&lf  is  ftr  the  conibifcatibn  only;  though  tit'* 
equally  etear,  that1  by  the  terttis  uftfce  fa*,  i»  knight 
imve  obtained  a  patent  for  *e  i^Aofe,  ^rid^alst)  for  the 
Severn?  parts.    TK&t  this  fe  fife  <  totfttatt?  tfctjgtmo 
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1818.       tkm  of  the  patent,  is  plain  from  the  patent  itself,  ta- 
ken in  connection  with  the  act  of  the  21st  of  January, 
1808,  ch.  117.    The  act  authorizes  a  patent  to  be  is- 
sued for  his  improvements  in  the  art  of  manufacturing 
flour,  and  in  the  several  machines,  &c.    The  matters 
are  plainly  different    They  are  the  subject  of  dis- 
tinct patents,  to  be  obtained  in  the  "  manner  and 
jbrm"   prescribed    by  the  act  of  1798,  ch.  196. 
The  object  of  the  special  act,  was  to  put  Evans 
upon  the  same  footing  as  if  his  former  patent  had  not 
been  issued ;  but  it  did  not  mean  to  dispense  with  my 
of  the  requisites  of  the  general  law.    With  die  ge- 
neral requisite  (that  he  was  inventor)  it  could  not 
dispense ;  die  constitution  did  not  permit  it    By  the 
general  law,  improvement  in  an  art,  and  improvement 
in  a  machine,  are  distinct  patentable  objects.    TUs 
patent  is  only  for  the  improvement  in  the  art  of  ma- 
nufacturing flour,  and  the  recital  of  the  special  act, 
and  the  words  "  which"  and  "  said"  do  not  at  all 
help  it    It  is  true,  it  is  an  improvement  operated  by 
means  of  the  machines,  but  not  exclusively.    The 
result  may  be  secured,  without  securing  the  means* 
This  patent  was  granted  to  the  plaintiff;  was  receiv- 
ed by  him ;  and  must  be  presumed  to  be  according  to 
Us  application  and  his  oath.    The  oath  is,  that  he  is 
the  true  inventor  of  the  "  improvements  above  spe- 
cified ;"  which  term  is  applied  in  the  specification,  as 
in  the  patent,  only  to  the  art.    But,  it  is  said  the 
specification  is  a  part  of  the  patent,  and  limits  or  en- 
larges it,  as  the  case  may  be.    Mr.  Justice  Story,  is 
the  case  which  has  been  cited,  only  says,  that  thespe- 
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creation  my  eontrtf  the  gpperglity  pf  tfce  patent*      m*< 
Jtot  the  spwifioation  in  the  g&#  now  before  the  court, 
does  not  dairo  the  machinest    If  the  patent  was  for 
*  cmnbinatio»,  the  phuntiff'*  aotioa  was  gone;  he 
could  net  maintain  it  again*  a  person  using  one  of 
the  machines*    If  the  patent  wet  for  the  combina- 
tion, and  also  for  the  several  machines,  that  is,  a  jpiat 
4ml  several  patent,  then  the  patentee  might  proceed 
Vpot)  it  as  the  one  or  the  other,  according  to  the  na- 
ture of  the  alleged  invasion,    if  he  proceeded  tqxm 
It  fojr  a  breach  of  the  right  to  the  combination,  he 
must  shew  the  originality  of  invention,  and  might  be 
defeated  by  opposite  proof*    If  for  a  breach  of  the 
fight  lx>  anyone  of  the  machines,  he  might  be  defeat- 
ed by  showing  that  he  was  not  the  original  inventor 
«f  the  machine.    So  if  it  be  considered  a  several 
patent,  that  is,  as  if  he  had  five  distinct  patents* 
Jtat,  in  no  conceivable  Wse,  can  he  stud  upon  any 
but  one  of  these  three  grounds,  nor  claim  to  have  the 
benefit  of  a  larger,  or  even  of  a  different  patent.— 
#.  From  this  analysis,  which  is  necessary  to  prevent 
confusion,  we  come  to  inquire  into  the  nature  of  the 
case  presented  to  the  court  for  decision,  and  to  which 
the  charge  was  to  be  applied ;  premising,  1st.  That 
90  exception  can  be  taken  to  what  the  court  did  not 
give  in  charge  to  the  jury ;  and,  2dly.  That  no  ex- 
ception can  be  taken  to  an  opinion,  however  errone- 
ous, that  had  no  bearing  upon  the  issue  to  be  decided 
by  the  jury.    It  is  apparent  from  the  record,  that  the 
action  of  the  plaintiff  was  founded  upon  the  alleged 

a  Wiutteaore  v.  Cutter,  iQallis.  437. 
Vol.  III.  64 
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1818.      use,  by  the  defendant,  of  a  machine  called  a  hopped 
boy,  of  which  the  plaintiff  claimed  to  be  the  inventor; 
tbaMhe  evidence  on  both  sides  applied  to  this  allega- 
tion, and  to  this  alone ;  the  plaintiff  claiming  to  be 
the  inventor,  and  the  defendant  denying  it    The 
charge  of  the  court  noticed,  the  severaT  arguments 
that  had  been  used  at  the  bar,  and  examined  the  ge- 
neral question  as  to  the  character  of  the  patent ;  upon 
which,  however,  as  it  had  not  been  discussed,  no 
opinion  was  given.    This  is  clear ;  for  if  an  opinion 
had  been  expressed,  it  must  have  been  that  the  actios 
was  not  maintainable.    Nothing  short  of  that  would 
have  been  material.    But  the  court  left  the  case  to 
the  jury,  as  of  an  action  that  was  maintainable,  and 
instructed  them  as  to  the  principles  by  which  it  was 
to  be  decided ;  which  negatives  the  conclusion  of  any 
opinion  having  been  given,  that  the  action  was  not 
maintainable.     If  the  defendant  had  required  the 
court  to  charge  that  the  action  was  not  maintainable, 
and  they  had  charged  that  it  was,  or  declined  to 
charge  at  all,  he  would  have  had  ground  of  excep- 
tion.   But  the  plaintiff  cannot  complain,  because  he 
has  what  is  equivalent  to  a  decision  in  his  favour. — 
5.  The  statuteef  James,  (21  Jac.  I.  c.  3.)  A.  D.  1623, 
confined  monopolies  .to  the  first  and  true  inventors  of 
manufactures  not  known  or  used  before.     One  hun- 
dred and  seventy  years  had  elapsed  when  our  act  pass- 
ed ;  commerce  and  the  arts  had  made  such  advan- 
ces, such  facilities  had  been  created  for  the  diffusion 
of  knowledge,  that  every  thing  known  by  use,  or 
described  in  books,  might  be  considered  as  common 
property.    It  would  hare  been  strange  to  adopt  a  dif- 
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ferent  principle. .  The  act  of  congress  does  not    It      mis. 
is  a  mistake  to  suppose  there  is  in  this  respect  any 
difference  between  the  act  of  congress  and  the  act  of 
parliament    One  says  "  useful"  inventions,  the  other 
"  new  and  useful ;"  but  both  have  the  expressions 
"not  used  or  known  before."    A  patent  can  only  be 
upon  an  allegation  that  the  applicant  has  invented 
something  new  and  useful:    Its  novelty  may  certainly 
be  questioned ;  perhaps  its  usefulness.    But  where 
tfce  defence  is,  that  the  thing  was  known  or  used  be- 
fore, is  it  necessary  to  prove  the  usefulness  of  the 
thing  so  known  or  used  ?    The  act  does  not  require 
it ;  nor  is  there  any  good  reason  why  the  patentee 
should  be  permitted  to  controvert  it. 

Mr-  Harper 9  in  reply,  insisted,  1.  That  the  court 
below  had  erred  in  admitting  testimony  of  the  use  of 
the  plaintiff's  machine  in  mills  not  specified  in  the 
notice.    The  statute  was  not  framed  with  a  view  to 
die  benefit  of  the  defendant  alone.    The  notice  to  be 
given,  is  not  that  vague,  indistinct,  general  notice, 
which  is  set  up  on  the  other  side.     It  must  be  an  ef- 
fectual, useful  notice  ;  such  a  notice  as  may  put  the 
patentee  on  his  guard,  and  enable  him  to  see  what 
are  the  precise  grounds  of  defence.    It  must  be  more 
specific  than  a  mere  transcript  of  the  particular  class 
of  grounds  of  defence,  such  as  suppression  of  parts, 
redundancy,  &c.    The  circumstances  of  the  timet 
the  place  when  and  where  used,  and  by  what  per* 
sons,  are  essentially  necessary  in  order  to  enable  the 
patentee  to  meet  the  defence.    The  burthen  of  proof 
is,  hi  effect,  thrown  upon  the  patentee ;  and  the  law 
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m*      intended  that  he  should  meet  it  fairly,    Such  a  no* 
tjoe  as  that  given  in  this  case  would  not  be  good,  if 
put  into  the  form  of  a  special  plea.    The  degree  of 
certainty  required  m  t  plea,  in  the  statement  of  the 
time  and  place  when  and  Where  material  frets  have 
happened,  is  one  of  the  most  difficult  questions  of  the 
lftw ;  but  these  circumstances  must  always  be  hud* 
anfl  must  be  proved  as  laid,  whenever  it  is  essential  to 
enable  the  other  party  to  maintain  his  ease.    There 
is  a  distinction  between  the  matter  cf  defence  and  the 
enUenfie  by  which  it  is  to  be  maintained.    A  Ootk* 
of  the  particulars  of  the  evidence  is  not  required,  tat 
of  the  time  and  place  where  the  forme*  use  of  the 
machine  in  question  occurred.    Nor  is  this  unlearn* 
able ;  for  it  is  highly  improbable  that  any  body  weald 
be  able  to  testify  as  to  the  minute  particulars  of  an 
invention,  without  being  able  to  remember  in  what 
work  he  had  seen  it  described,  or  to  state  in  what 
place  and  at  what  time  he  had  seen  it  used.— 2,  The 
special  act  for  the  plaintiff's  relief  is  a  distinct,  sub* 
stantive,  independent  giant,  declaring  the  plaintiff  to 
be  the  original  inventor,  and  as  such,  entitled  to  ape- 
tent.    It  contains  no  reference  to  the  general  patent 
law,  nor  does  it  reserve  any  right  in  others  to  .contest 
the  originality  of  his  invention.     The  defendant, 
therefore,  cannot  say  that  the  plaintiff  is  net  the  in** 
ventor,  though  he  may  deny  that  he  has  violated  th* 
plaintiff's  rights  as  inventor.    Congress  is  not  fcoofi* 
ned  by  the  constitution  to  any  particular  mode  of  de* 
termining  the  fact  who  are  inventors  or  author*    It 
is  true,  a  patent  or  copyright  can  only  be  granted  to 
an  inventor  or  author;  but  the  originality  of  the  in* 
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vetnioB  of  authorship  ihay  be  determined  by  con-  me> 
gross  itself,  Upon  such  testimony  as  it  dftems  buffi* 
cient;  or  by  ad  administrative  act*  by  the  deciaiob  of 
wme  board  or  executive  officer ;  Or,  lastly,  by  a  judi- 
cial investigation:  according  as  the  legislative  will 
may  prescribe  either  of  these  several  modes*  The 
aetof  parliament,  15  Geo*  3,  for  the  relief  of  Watt 
and  Boultott,  the  iriveiitore  of  the  improved  steam* 
engine,  and  Extending  the  tetm  of  their  patent  for 
twenty-five  yeats,  contained  an  express  provision  that 
every  objection  in  law  competent  against  the  patent, 
should  be  competent  against  the  act,  "  to  all  intents 
and  purposes,  except  so  Jhr  u$  relate*  to  the  term 
thereby  granted."*  The  act  of  congress  for  the  re- 
lief Of  Oliver  Evans  contains  no  such  provision. 
The  conclusion,  therefore,  is,  that  the  legislature 
meant  to  quiet  him  in  his  claim,  after  he  bad  so  long 
enjoyed  it,  and  in  consideration  of  his  peculiar  me* 
tits,  and  of  his  former  patent  having  been  vacated  for 
ififormality.-»-3.  The  court  below  instructed  the 
jury  that  the  patent  was  not  for  any  one  machine,  but 
for  the  combined  effect  of  the  whole ;  though  they 
concluded  by  leaving  it  upon  the  prior  use,  still  the 
intimation  that  the  action  could  not  be  maintained, 
even  though  the  prior  use  was  not  proved,  did-  not 
leave  the  fact  to  the  jury  free  from  bias.  Though 
not  a  positive  direction  to  the  jury  to  find  for  the  de- 
fendant, it  had  the  effect  of  a  nonsuit.  The  wishes 
of  the  grantee,  and  the  intention  of  the  grantor,  both 
extended,  as  well  to  a  patent  for  the  several  machines, 

a  Hornblower  t.  Boultoo,  8  T.  R.  95. 97. 
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1818       as  to  a  patent  for  the  combined  effect  of  the  whole,  "the 
won}  "  improvement,**  though  in  the  singular  nam* 
ber,"  extends  not  only  to  the  plaintiff's  improvement 
in  the  art  of  manufacturing  flour,  but  to  his  improve- 
ment in  the  several  machines  by  means  of  which  the 
operations  of  the  art  are  conducted.    This  was  a  pa- 
tent for  an  improvement  on  the  particular  machine  in 
question,  and  not  for  its  original  invention.    Id  this 
respect  it  is  like  that  of  Watt  and  Boulton  for  their 
improvement  on  the  steam-engine.— 4  The  prior  use, 
which  is  to  defeat  a  patent,  ought  to  be  aptMc  use. 
The  defence  here  set  up,  under  the  6th  section  of  the 
patent  law  of  1793,  ch.  166,  was,  that  the  patentee 
was  not  the  original  discoverer,  and  that  the  thing 
had  been  in  use,  &c.    But  how  else  could  it  be  shown 
that  he  was  not  the  discoverer,  but  by  showing  that  it 
had  before  been  in  public  use  ?.   A  mere  secret  fur- 
tive use  would  not  disprove  the  fact  of  his  being  the 
original  discoverer.     If  tbis  were  so,  then  the  art  of 
printing  and  gun-powder  were  not  invented  in  Eu- 
rope, because  they  had  been  before  used  in  a  seques- 
tered corner  of  the  globe,  like  China.    But  there  is  a 
distinction  between  a  first  discovery  and  an  original 
discovery.    The  art  of  printing  was  originally  dis- 
covered in  Germany,  though  it  was  first  invented 
in  China.    So  the  plaintiff  would  not  cease  to  be  the 
original  inventor  of  the  hopperboy,  even  if  it  had  been 
proved  that  another  similar  machine  had  been  before 
privately  used  in  a  single  mill.     It  ought,  therefore, 
to  have  been  left  to  the  jury  to  find  for  the  plaintiff, 
if  they  believed  that  the  use  was  a  secret  use. 
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Mr.  Chief  Justice  Marshall  delivered  the  opinion      tsia. 
of  the  court. 

In  this  case  exceptions  were  taken  in,  the  circuit 
court,  by  the  counsel  for  the  plaintiff  in  error, 

1st  To  the  opinion  of  the  court,  in  admitting 
testimony  offered  by  the  defendant  in  that  court. 

2d.  To  its  opinion  in  rejecting  testimony  offered 
by  the  plaintiff  in  that  court 

3d.  To  the  charge  delivered  by  the  judge  to  the 
jury. 

Under  the  6th  section  of  the  act  for  the  promotion  Wh!t  i*  *** 

r  cient  notice  on- 

of  useful  arts,  and  to  repeal  the  act  heretofore  made  *£**  tSi^£ 
far  that  purpose,  the  defendant  pleaded  the  general  j^ckus,* 
issue,  and  gave  notice  that  he  would  prove  at  the  trial,  S^,0fm  ,,we 
that  the  improved  hopperboy,"  for  the  use  of  which, 
without  license,  this  suit  was  instituted,  had  been 
used  previous  to  the  alleged  invention  of  the  said 
Evans,  in  several  places,  (which  were  specified  in  the 
notice,)  or  in  some  of  them,  "  and  also  at  sundry 
other  places  in  Pennsylvania,  Maryland,  and  else- 
where in  the  United  States.9'  Having  given  evidence 
as  to  some  of  the  places  specified  in  die  notice,  the 
defendant  offered  evidence  as  to  some  other  places  not 
specified.  This  evidence  was  objected  to  by  the 
plaintiff,  but  admitted  by  the  court ;  to  which  admis- 
sion the  plaintiffs  counsel  excepted. 

The  6th  section  of  the  act  appears  to  be  drawn  on 
the  idea,  that  the  defendant  would  not  be  at  liberty  to 
contest  the  validity  of  the  patent  on  the  general  issue. 
It  therefore  intends  to  relieve  the  defendant  from  the 
difficulties  of  pleading,  when  it  allows  him  to  give  in 
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tats,      evidence  matter  wfcich  does  aifect  the  patent  Bat 
the  notice  is  directed  for  the  security  of  the  p&ati^ 
md  to  protect  him  against  that  suprise  to  wbfch  be 
might  be  exposed,  from  an  unfair  use  of  this  privilege* 
Reasoning  merely  on  the  words  directing  this  notice, 
it  might  be  difficult  to  define,  wkh  absolute  preci- 
span,  what  it  ought  to  include,  and  what  it  might 
omit    There  are,  however,  circumstances  in  the  act 
which  may  haw  some  j&foevee  on  this  point    It  has 
been  already  observed,  that  the  notice  is  substituted 
far  a  special  plea;  it  is  farther  to  be  observed,  that  it 
is  a  substitute  to  which  the  defendant  is  net  oblige^ 
to  resort.    The aotiee  is  to  be  given  only  when  hi* 
intended  to  offer  the  special  matter  in  evidence  os 
the  general  issue.    The  defendant  is  not  obliged  it 
pursue  this  eourae*    He  may  still  plead  specially,  and 
then  the  plea  *»  the  only  notice  which  the  plaintiff  ess 
claim*    lff  then,  the  defendant  may  give  in  evideaee 
on  a  special  plea  the  prior  use  of  the  machine  at 
places  not  specified  in  bis  plea,  it  would  seem  to  fol- 
low that  be  may  give  in  evidence  its  use  at  plac* 
not  specified  »  bis  notice.    It  is  not  believed  that  a 
plea  would  be  defective,  which  did  not  state  the  milh 
in  which  the  Machinery  alleged  to  he  previously  used 
was  placed* 

But  there  is  still  another  view  of  this  subject, 
which  deserves  to  be  considered.  The  section  which 
directs  Aisf  notice,  also  directs  that  if  the  special  mat' 
ter  stated  in  the  section  be  proved,  "  judgment  shall 
be  reade&ed  for  the  defendant,  with  coats,  and  the  pa- 
tent shall  be  declared  void.*  The  notice  might  be 
intended  not  only  for  the  information  of  the  plaintiff, 
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)ttt  ft*  thfe  purpose  of  spreading  on  the  record  thd  i8i& 
Cause  for  which  the  patent  was  avoided.  This  object 
is  accomplished  by  a  notice  which  specifies  the  parti* 
cular  ^natter  to  be  proved.  The  ordinary  powers  of 
the  court  are  Sufficient  to  prevent,  and  will,  undoubt- 
edly, be  so  exercised,  as  to  prevent  the  patentee  from . 
being  injured  by  the  surprise* 

This  testimony  having  been  admitted,  the  plaintiff  ^^%  t£ 
offered  to  pjove  that  the  persons,  of  whose  prior  use  ^S^lt 
of  the  improved  hopperboy  the  defendant  had  given  tfh^  KXS 
testimony,  had  paid  the  plaintiff  for  licenses  to  use  his  bad  gf*?  £1 
improved  hopperboy  in  their  mills  since  his  patent.  taplaiMtfibr 

r  *  *      ■      *  ■  *  licenses  to  us* 

This  testimony  was  rejected  by  the  court-,  on  the  mo*  2*j|[!j^ " 
tion  of  the  defendant,  and  to  this  opinion  of  the  court)  ^!^%^ 
afao,  the  plaintiff  excepted*  SffS^ 

The  testimony  offered  by  the  plaintiff  was  entitled 
to  very  little  weight,  but  ought  not  to  have  been  abso- 
lutely rejected.  Connected  with  other  testimony,  and 
under  some  circumstances,  even  the  opinion  of  a  party 
may  be  worth  something.  It  is,  therefore,  in  such  a 
case  as  this,  deemed  more  safe  to  permit  it  to  go  to  the 
jury,  subject,  as  all  testimony  is,  to  the  animadver- 
sion of  the  court,  than  entirely  to  exclude  it 

We  come  next  to  consider  the  charge  delivered  to 
the  jury.  , 

'  The  errors  alleged  in  this  charge  may  be  consider- 
ed under  two  heads : 

1st.  In  (construing  the  patent  to  be  solely  for  the 
general  result  produced  by  the  combination  of  all  the 
machinery,  and  not  for  the  several  improved  machines) 
as  well  as  for  the  general  result. 

2d.  That  the  jury  must  find  for  the  defendant,  if  they 

Vol.  Iir.  66 
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i8i&  should  be  erf  opinion  that  the  hopperboy  was  iauae 
prior  to  the  invention  of  the  improvement  theieoa  bj 
Oliver  Evans, 

The  construction  of  the  patent  must  certawlj  de- 
pend on  the  words  of  the  instrument    Butwtorc,a9 
in  thin  case,  the  words  are  ambiguous,  there  may  be 
circumstances  which  ought  to  have  great  influence  is 
fcxpoundingthem.  The  intention  of  the  partes,  if  that 
intention  can  be  coiUeted  fiomsouiees  whjehthe  prin- 
ciples ef  law  permit  us  to  explore,  are  entitled  to 
great  consideration*    But  before  we  proceed  tfttb* 
investigation,  it  may  not  he  improper  to  notice  dw 
extent  of  the  authority  under  wluoh  this  grants 
issued* 
^5^75^      ^e  au<^or*ty  °f  ^e  executive  to  make  this  gw^ 
l^taK  »  derived  from  the  generdpatenthw,  and  fimtb^ 
^TSLc^  for  the  relief  of  Oliver  Evans.    On  thegenfinlp** 
SdJU^.  law  alone,  a  doubt  might  well  arise,  whether  imp** 
Sre^Sfi  to  ments  on  different  machines  could  regularly  be  <*■*• 
«ea? zie£?i2  prehended  in  the  same  patent,  so  as  to  give  a  rigkt  to 
w«tdy,  m   the  exclusive  use  of  the  several  machines  separate^, 

Well  m  the  ex-  * 

SjJIJ^  as  well  as  a  right  to  the  exclusive  use  of  tw*e  w* 
^  combine  d^es  in  combination.  And  if  such  a  patent  weald 
p&JSi  be'  irregular,  it  would  certainly  furnish  anatgWtfflt 
oiirer  &m  **  of  no  inconsiderable  Wfight  against  the  consMets* 
fcSfST  rtm  But  the  "act  fox  the  relief  of  Oliver  Evans"  ettaAj 


removes  this  doubt.  That  act  authorizes  the  i 
tary  of  state  to  issue  a  patent,  granting  to  the  arid 
Oliver  Evans  the  foil  and  exclusive  right,  ia  his  in- 
vention, discovery,  and  improvements  in  the  art  of 
manufacturing  flour,  and  in  the  several  madiip* 
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Which  he  ha$  invented,  discovered,  unproved,  and      tsjs. 
applied  to  that  purpose. 

Of  die  authority,  then,  to  make  this  patent  co-ex- 
tfebsive  with  die  construction  for  which  the  plaintiff'* 
counsel  contends,  there  can  be  no  doubt 

The  next  bbjedt  of  inquiry  is,  the  intention  of  the  i»t«ntum  0r 
parties,  so  for  as  it  may  be  collected  from  sources  to  t*  ££it  £ 
which  k  k  allowable  to  resort 

The  parties  are  the  government,  acting  by  its 
agents,  and  Oliver  Evans. 

The  intention  of  the  government  may  be  collected 
from  the  "  act  for  the  relief  of  Olivet  Evans."    That    ' 
act  not  only  confers  the  authority  to  issue  the  grant, 
-    but  expresses  the  intention  of  the  legislature  re- 
specting its  extent.    It  may  fairly  be  inferred  from 
it,  that  the  legislature  intended  the  patent  to  include 
both  the  general  result,  and  the  particular  improved 
machines,  if  such  should  be  the  wish  of  the  appli- 
cant*   That  the  executive  officer  intended  to  make 
the  patent  co-extensive  with  the  application  of  Oli- 
ver Evans,  and  with  the  special  act,  is  to  be  inferred 
from  the  reference  to  both  in  the  patent  itself.    If, 
therefore,  it  shall  be  satisfactorily  shown  from  his  ap- 
plication, to  have  been  the  intention  of  Oliver  Evans 
to  obtain  a  patent  including  both  objects,  that  must  be 
preeumed  to  have  been  also  the  intention  of  the 
grantor*       » 

The  first  evidence  of  the  intention  of  Oliver  Evans 
is  famished  by  the  act  for  his  relief.  The  fair  pre* 
sumption  is,  that  it  conforms  to  his  wishes ;  at  least, 
tbflt  it  does  not  transcend  them. 

The  second,  is  his  petition  to  the  secretary  of  state. 
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1818.  which  speaks  of  his  having  discovered  certain  uAefol 
improvements,  and  prays  a  patent  for  them,  "  agree- 
ably to  the  act  of  congress,  entitled,  an  act  for  the  re- 
lief of  Oliver  Evans."  This  application  is  for  a  pa- 
tent co-extensive  with  the  act 

This  intention  is  further  manifested  by  his  specifi- 
cation. It  is  not  to  be  denied,  that  a  part  of  this  spe- 
cification would  indicate  an  intention  to  consider  the 
combined  operation  of  all  his  machinery  as  a  single 
improvement,  for  which  he  solicited  a  patent.  But 
the  whole  taken  together,  will  not  admit  of  this  ex- 
position. The  several  machines  are  described  with 
that  distinctness  which  would  be  used  by  a  person  in- 
tending to  obtain  a  patent  for  each.  In  his  number 
4,  which  contains  the  specification  of  the  drill,  he  as- 
serts his  claim,  in  .terms,  to  the  principles,  and  to  all 
the  machines  he  had  specified,  and  adds,  "  they  may 
all  be  united  and  combined  in  one  flour-mill,  to  pro- 
duce my  improvement  in  the  art  of  manufacturing 
flour  complete,  or  they  may  be  used  separately  for 
any  of  the  purposes  specified  and  allotted  to  them, 
pr  to  produce  my  improvement  in  part,  according  to 
the  circumstances  of  the  case." 

Being  entitled  by  law  to  a  patent  for  all  and  each 
of  his  discoveries ;  considering  himself,  as  he  aveis 
in  his  specification  and  affirmation,  as  the  inventor  of 
each,  of  these  improvements ;  understanding,  as  be  de- 
clares he  did,  that  they  might  be  used  together  &6  as 
to  produce  his  improvement  complete,  or  separately. 
-so  as  to  produce  it  in  part ;  nothing  can  be  more  im- 
probable, than  that  Oliver  Evans  intended  to  obtain  ^ 
patent  solely  for  their  combine^  operation.     His  affir- 
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mation,  which  is  annexed  to  his  specification,  confirms      1818. 
this  reasoning.    To  the  declaration  that  he  is  the  in- 
ventor of  these  improvements,  he  add?,  "  for  which 
he  solicits  a  patent'9 

With  this  conviction  of  the  intention  with  which 
it  was  framed,  the  instrument  is  to  be  examined. 

The  patent  begins  with  a  recital,  that  Oliver  Evans    conftmcaa 
had  alleged  himself  to  be  the  inventor  of  a.new  and  2>  or1**11* 
useful  improvement  in  the  art  of  manufacturing  flour, 
&c.  by  the  means  of  several  machines,  for  a  descrip- 
tion of  which  reference  is  made  to  his  specification. 

It  will  not  be  denied,*  that  if  the  allegation  of  Oli- 
ver Evans  was  necessarily  to  be  understood  as  con- 
forming to  this  recital,  if  our  knowledge  of  it  was  to 
be  derived  entirely  from  this  source,  the  fair  construc- 
tion would  be,  that  his  application  was  singly  for  the 
exclusive  right  to  that  improvement  which  was  pro- 
duced by  the  combined  operation  of  his  machinery. 
But  in  construing  these  terms,  the  court  is  not  confi- 
ned to  their  most  obvious  import.  The  allegation 
'  made  by  Oliver  Evans,  and  here  intended  to  be  reci- 
ted, is  in  his  petition  to  the  secretary  of  state.  That 
petition  is  embodied  in,  and  becomes  a  part  of  the 
patent  It  explains  itself,  and  controls  the  words  of 
reference  to.  it  His  allegation  is  not  "  that  he  has 
invented  &  new  and  useful  improvement,9'  but  that  he 
has  discovered  certain  useful  improvements.  The 
words  used  by  the  department  of  state  in  reciting  this 
allegation,  must  then  be  expounded  by  the  allegation 
itself  which  is  made  a  part  of  the  patent 

The  recital  proceeds,  "  which  improvement  has 
pot  been  known/'  &c.    These  words  refer  clearly  t# 
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isia.  the  improvement  first  mentioned  and  alleged  ia  the 
petition  of  Oliver  Evans,  and  are  of  course  to  be  coa* 
V~  trolled  in  like  manner  with  the  antecedent  Woids,by 
that  petition.  This  part  of  the  recital  is  concluded 
by  adding,  that  Oliver  Evans  has  affirmed,  that  hedoes 
verily  believe  himself  to  be  the  true  inventor  or  dii* 
coverer  of  the  said  improvement* 

But  tkp  afiirmation  of  Oliver  Evans,  like  his  peti- 
tion, is  embodied  in  the  grant,  and  must,  of  course, 
expound  the  recital  of  it  That  affirmation  is,  that 
he  does  verily  believe  himself  to  be  the  true  and  ori- 
ginal inventor  of  the  improvements  contained  in  bis 
specification. 

In  every  instance,  then,  in  which  the  word  im- 
provement is  used  in  the  singular  number  throughout 
the  part  of  the  reckal  of  this  patent,  it  is  used  in  re* 
faeooe  to  a  paper  contained  in  the  body  of  the  pa* 
tent,  winch  oofrects  the  term,  and  sho  ws  it  to  be  ma* 
curate. 

The  patent,  Mill  by  way  of  recital,  proceeds  to  atty 
"and  agreeably  to  the  act  of  congress,  entitled  'as  art 
for  the  relief  of  Oliver  Evans,' which  authorizes  (ha 
secretary  of  stale  to  secure  to  him,  by  patent,  the  ex- 
clusive right  to  the  use  of  such  improvemint  in  the 
art  of  fnanufartnring  flour  and  meal,  and  in  these** 
lal  mnnhjnes  which  he  has  discovered,  improved,  sad 
applied  to  that  purpose;  he  has  paid  into  the  tx/umr 
tjf  &c  and  presented  a  petition  to  the  secretary  of 
state,  signifying  a  desire  of  obtaining  an  exclusive 
property  hi  die  said  ttojHTpfcment,and  praying  that* 
patent  may  be  granted  Car  dial  purposed 
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To  what  do  the  wind*  « said  improve meat?  re*  m 
late  ?  The  answer  which  has  been  given  at  the  bar  is 
entirely  correct  To  the  improvement  mentioned  in 
the  statute  and  in  the  petition,  to  both  of  which  direct 
reference  is  made.  But  in  the  statute,  and  in  the  peti- 
tion, the  word  used  is^tatprwemeftfe,"  in  the  plural. 
The  patent,  therefore,  obviously  affixed  to  the  word 
improvement,  in  the  singular,  the  same  sense  in  which 
the  plural  is  employed,  both  in  the  statute  and  in  the 
petition.  We  are  compelled  from  the  whole  context 
so  to  constme  the  word  in  every  place  in  which  it  is 
used  in  the  recital,  because  it  is  constantly  employed 
with  express  reference  to  the  act  of  congress,  or  t* 
aome  document  embodied  in  the  patent,  in  each  oC 
which  the  plural  is  used. 

When,  then,  the  words  "  said  improvement1*  are 
used  as  a  term  of  grqpt,  they  refer  to  the  word*  of 
tbe  recital,  which  have  been  already  noticed,  and 
must  be  construed  in  the  same  sense.  This  construc- 
tion is  rendered  the  more  necessary  by  the  subse- 
quent words,  which  refer  for  a  description  of  the  im- 
provement to  the  schedule.  It  ajso  derives  some 
weight  from  the  words  "  according  to  law,"  which 
are  annexed  to  the  words  of  giant  These  words 
can  refer  only  to  the  general  patent  law,  and  to  the 
"  act  for  tbe  relief  of  Oliver  Evans.'9  These  a^ 
taken  together,  seem  to  require  thai  the  patent  should 
conform  to  the  specification,  affirmation,  and  petition 
of  tfra  applicant 

It  would  seem  an  if  the  claim  of  Qftrer  fltanawaa 
lasted  at  the  circuit  owrt,  on  the  principle,  that* 
grant  for  an  improvement,  by  the  combined  operation 


Eaton. 
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i8i&  of  all  die  machinery,  necessarily  included  a  right  to 
V^N^^/  the  distinct  operation  of  each  part,  inasmuch  as  the 
whole  comprehends  all  its  parts.  After  very  properly 
rejecting  this  idea,  the  judge  appears  to  have  con- 
sidered the  department  of  state,  and  the  patentee,  as 
having  proceeded  upoh  it  in  making  out  this  patent 
He  supposed  the  intention  to  be,  to  convey  the  exclu- 
sive right  in  the  parts  as  well  as  in  the  whole,  by  a 
grant  of  the  whole ;  but  as  the  means  used  are  in  law 
incompetent  to  produce  the  effect,  he  construed  the 
grant  according  to  his  opinion  of  its  legal  operation. 

There  is  great  reason  in  thi&  view  of  the  case,  and 
this  court  has  not  discarded  it  without  hesitation. 
But  as  the  grant,  with  the  various  documents  which 
form  a  part  of  k,  would  be  contradictory  to  itself;  as 
these  apparent  contradictions  are  all  reconciled  by 
considering  the  word  "  improvement"  to  be  in  the 
plural  instead  of  the  singular  number ;  as  it  is  appa- 
rent that  this  construction  gives  to  the  grant  its  full 
effect,  and  that  the  opposite  construction  would  es- 
sentially defeat  it,  this  court  has,  after  much  conside- 
ration and  doubt,  determined  to  adopt  it,  as  the 
sound  exposition  of  the  instrument 

The  second  error  alleged  in  the  charge,  is  in  di- 
recting the  jury  to  find  for  the  defendant,  if  they  should 
be  of  opinion  that  the  hopperboy  was  in  use  prior  to 
the  improvement  alleged  to  be  made  thereon  by  Oli- 
ver Evans, 

This  part  of  the  charge  seems  to  be  founded  on 
the  opinflb,  that  if  the  patent  is  to  be  considered  as 
a  grant  of  the  exclusive  use  of  distinct  improvements 


OF  tfHE  UNltEt)  STATES.  513 

it  is  a  grant  for  the  hopperboy  itself,  arid  hot  fdr  ati       1818. 

improvement  on  the  hopperboy.  ^^^^ 

The  counsel  for  the  plaintiff  contends,  that  this         v. 

part  of  the  charge  is  erroneous,  because,  by  the  "  act 
for  the  relief  of  Oliver  Evans,"  Congress  has  itself 
decided  that  he  is  the  inventor  of  the  machines  for 
which  he  solicited  a  patent,  and  has  not  left  that 
point  open  to  judicial  inquiry. 

This  court  if  not  of  that  opinion.  Without  in-  2^J*h£ 
quiring  whether  Congress,  in  the  exerdsc  of  its  facMhatdwi^! 
power  "  to  secure  for  limited  times,  to  authors  and  ?£m?£  £ 
inventors,  the  exclusive  right  to  their  respective  writ-  predadfjJdt 
ings  and  discoveries,"  may  decide  the  fact  that  an  ;£*«*  oJSJImII 

.  7  J  itv  of  the  at>- 

individual  is  an  author  or  inventor*  the  coiirt  can  AwWporw. 

7  vention  ?      Be 


never  presume  Congress  to  have  decided  that  ques-  conKre«  mh& 
tion  in  a  general  act,  the  words  of  which  do  not  rcn-  fa?tiaCthe1the 


s  case 

der  such  a  construction  unavoidable*     The  words  of  of  °" E' 
this  act  do  not  require  this  construction.     They  do 
toot  grant  to  Oliver  Evans  the  exclusive  right  to  use 
certain  specified  machines  ;  but  the  exclusive  right  to 
use   his  invention,  discovery,  and    improvements ; 
leaving  the  question  of  invention  and  improvement 
open  to  investigation,  under  the  general  patent  law. 
The  plaintiff  has  also  contended,  that  it  is  not  ne- 
cessary for  the  patentee  to  show  himself  to  be  the 
first  inventor  of  discoverer.   That  the  law  is  satisfied 
by  his  having  invented  a  machine,  although  it  may- 
have  been  previously  discovered  by  some  other  per- 
son. 

Without  a  critical  inquiry  into  the  accuracy  with 
which  the  term  invention  or  discovery  may  be  ap- 
plied to  any  other  than  the  first  inventor,  the  court 
Vol.  III.  06 
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1*18.  considers  this  question  as  completely  decided  by  the 
^J^J^  6th  section  of  the  general  patent  act  That  declares, 
r.  that  if  the  thing  was  not  originally  discovered  by  the 
if  the  thin;  m.  patentee,  but  had  been  in  use,  or  had  been  d* 
tent  ha/be?n  scribed  in  some  public  work,  anterior  to  the  sup- 
tcribxi  m  a"  posed  discovery  of  the  patentee,  judgment  shall  be 
JJteriordt0^  rendered  for  the  defendant,  and  the  patent  declared 

cofwjr.thepe-   y^J 
fcnt    it    void,  .wv"*' 

p!^  £d  a      Admitting  the  words  "  originally  discovered/1  to 
thi«wl^  ioo°/  be  explained  or  limited  by  the  subsequent  words,  still 
**orrt?npa  if  the  thing  had  been' in  use,  or  had  been  described  is 
a  public  work,  anterior  to  the  suppose*!  discovery,  the 
patent  is  void.    It  may  be  that  the  patentee  had  do 
knowledge  of  this  previous  use  or  previous  descrip- 
tion ;  still  his   patent  is  void :  the  law  supposes  he 
may  have  known  it ;  and  the  charge  of  the  judge, 
which  must  be  taken  as  applicable  to  the  testimony, 
goes  no  farther  than  the  law. 
o.  e.  is  eoti-      The  real  inquiry  is,  does  the  patent  of  Oliver 

tied  under  hit   _,  ,.  .         /  .  «       ,  ,.  j  3  U 

ptteot  to  the  Evans  comprehend  more  than  he  has  discovered  r  it 
l£d!?ae?verml  lt  *s  ft*  ^e  whole  hopperboy,  the  jury  has  found 
J^ted,6  ™d  that  this  machine  was  in  previous  use.  If  it  embraces 
Mtt'^nl-  only  his  improvement,  then  the  verdict  must  be  set 
aside. 

The  difficulties  which  embarrass  this  inquiryarenot 
less  than  those  which  were  involved  in  the  first  point 
Ambiguities  are  still  to  be  explained,  and  contradictions 
to  be  reconciled. 

The  patent  itself,  construed  without  reference  to 
the  schedule  and  other  documents  to  which  it  reftra, 
and  which  are  incorporated  in  it,  would  be  a  gra* 
of  a  single  improvement;  but  construed  with  those 


chines     previ- 
.  tjoslj  discover 
ed/ 
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documents,  it  has  been  determined  to  be  a  grant  of  ms. 
the  several  improvements  which  he  has  made  in  the 
machines  enumerated  in  his  specification.  But  the 
grant  is  confined  to  improvements.  There  is  no  ex- 
pression  in  it  which  extends  to  the  whole  of  any  one 
of  the  machines  which  are  enumerated  in  his  specifi- 
cation or  petition.  The  difficulty  grows  out  of  the 
complexity  and  ambiguity  of  the  specification  and  pe- 
tition. His  schedule  states  his  first  principle  to  be 
the  operation  of  his  machinery  on  the  meal  from  its 
being  ground  until  it  is  bolted.  He  adds  "  this  prin- 
ciple I  apply  by  various  machines,  which  I  have  in* 
vented,  constructed,  and  adapted  to  the  purposes  here- 
after specified/' 

His  second  principle  is  the  application  of  the  power 
that  moves  the  mill  to  his  machinery. 

The  application  of  these  principles,  he  says,  to 
manufacturing  flour,  is  what  he  claims  as  his  inven- 
tion or  improvement  in  the  art. 

He  asserts  himself  to  be  the  inventor  of  the  ma- 
chines, and  claims  the  application  of  these  principles, 
to  the  improvement  of  the  process  of  manufacturing 
flour,  and  other  purposes,  as  his  invention  and  im- 
provement in  the  ait. 

-  The  schedule  next  proceeds  to  describe  the  differ- 
ent machines  as  improved,  so  as  to  include  in  the  de- 
scription the  whole  machine,  without  distinguish;!);; 
his  improvement  from  the  machine  as  it  existed  previ- 
ous thereto  ;  and  in  his  fourth  number;  he  says,  u  I 
claim  the  exclusive  right  to  the  principles,  and  to  all 
the  machines  above  specified,  and  for  all  the  uses  hu  J 
purposes  specified,  as  not  having  been  heretofore 
known  or  used  before  I  discovered  them." 
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I818.  If  the  opinion  of  the  court  were  to  be  formed  01 

the  schedule  alone,  it  would  be  difficult  to  deny  that 
the  application  of  Oliver  Evans  extended  to  all 
the  machines  it  describes.  But  the  schedule  is  to  be 
considered  in  connection  with  the  other  document* 
incorporated  in  the  patent. 

The  affirmation  which  is  annexed  to  it  avers,  that 
he  is  the  inventor,  not  of  the  machines,  but  of  the  im» 
prov&ments  herein  above  specified. 

In  his  petition  he  states  himself  to  have  discovered 
certain  useful  improvements,  applicable  to  the  art  of 
manufacturing  flour,  and  prays  a  patent  for  the  same; 
that  is,  for  his  improvements,  agreeably  to  the  act  of 
congress,  entitled,  "  an  act  for  the  relief  of  Oliw 
Evans."  After  stating  the  principles  as  in  his  sche- 
dule, he  adds, "  the  machinery  consists  of  an  impro- 
ved elevator,  an  improved  conveyor,  an  improved  hop- 
perboy,  an  improved  drill,  and  an  improved  kiln- 
dryer." 

Although,  in  his  specification,  he  claims  a  right  to 
the  whole  machine,  in  his  petition  he  only  asks  a  pa* 
tent  for  the  improvements  in  the  machine.  The  dis- 
tinction between  a  machine,  and  an  improvement  on 
a  machine,  or  an  improved  machine,  is  too  clear  fa 
tfiem  to  be  confounded  with  each  other. 

The  act  of  congress,  agreeably  *  to  which  Evans 
petitions  for  a  patent,  authorizes  the  secretary  of  state 
to  issue  one,  for  his  improvements  in  the  art  of  manu- 
facturing flour, "  and  in  the  several  machines  which  be 
has  invented,  discovered,  improved,  and  applied  to 
that  purpose." 
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In  comformity  with  this  act,  this  schedule,  and  this  1818. 
petition,  the  secretary  of  state  issues  his  patent,  which, 
in  its  terms,  embraces  only  improvements*  Taking 
the  whole  together,  the  court  is  of  opinion,  that  the 
patent  is  to  be  constructed  as  a  grant  of  the  general 
result  of  the  whole  machinery,  and  of  the  improve* 
ment  in  each  machine.  Great  doubt  existed  whether 
the  words  of  the  grant,  which  are  expressed  to  be  for 
an  improvement  or  improvements  only,  should  be  un- 
derstood as  purporting  to  be  a  patent  only  for  im- 
provements ;  or  should  be  so  far  controuled  by  the 
specification  and  petition,  as  to  be  considered  as  a 
grant  for  the  machine  as  improved,  or  in  the  words  of 
the  schedule  and  petition,  for  "  an  improved  elevator,  an 
improved  conveyor,  an  improved  hopperboy,  an  impro- 
ved drill,  and  an  improved  kiln  dryer.'*  The  majority  of 
the  court  came  at  length  to  the  opinion,  that  there  is 
no  substantial  difference,  as  they  are  used  in  thi$ 
grant,  whether  the  words  grant  a  patent  for  an  im- 
provement on  a  machine,  or  a  patent  for  an  improved 
machine  ;  since  the  machine  itself,  without  the  im- 
provement, would  not  Ik  an  improved  machine.  Al- 
though I  did  not  concur  in  this  opinion,  I  can  per- 
ceive no  inconvenience  from  the  construction. 

It  is,  then,  the  opinion  of  this  court,  that  Oliver 
Evans  may  claim,  under  his  patent,  the  exclusive 
use  of  his  inventions  and  improvements  in  the  art  o( 
manufacturing  flour  and  meal,  and  in  the  several 
machines  which  he  has  invented,  and  in  his  im- 
provements on  machines  previously  discovered* 
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i8i«.  In  all  cases  where  his  claim  is  for  an  improvement 

on  a  machine,  it  will  be  incumbent  on  him  to  show 
the  extent  of  his  improvement,  so  that  a  person  un- 
derstanding the  subject  may  comprehend  distinctly  a 
dJtoSo.'s!  wkat  it  consists. 

£j£jJS  «£  Some  doubts  have  been  entertained  respecting  the 
Srti&Jto  jurisdiction  of  the  courts  of  the  United  States,  as 
Sproreo-trt  both  the  plaintiff  and  defendant  are  citizens  of  the 
bfemtuMr.  same  state.  The  5th  section  of  the  act  to  promote 
th?  act  for  a*  the  progress  of  useful  arts,  which  gives  to  every  pa- 
ii«ignft«d  on  tentee  a  right  to  sue  in  a  circuit  court  of  the  United 
tefflr,»M  States,  in  case  his  rights  be  violated,  is  repealed  by 
*££  mm  £  the  3d  section  of  the  act  of  180O,  ch.  179.  (xxr.) 

foe    circuit  *  % 

ST^foS&t  which  gives  the  action  in  the  circuit  court  of  the 
^rftero  United  States,  where  a  patent  is  granted  "  pursuant" 
gtewithhia-  to  ^  ^  or  to  ^  act  for  ^  promotion  of  usefal 

arts.  This  patent,  it  has  been  said,  is  granted,  not  in 
pursuance  of  either  of  those  acts,  but  in  pursuance 
of  the  act  "  for  the  relief  of  Oliver  Evans."  Bat 
this  court  is  of  opinion,  that  the  act  for  the  relief  of 
Oliver  Evans  is  engrafted  on  the  general  act  for  the 
promotion  of  useful  arts,  and  that  the  patent  is  issued 
in  pursuance  of  both.  The  jurisdiction  of  the  court 
is,  therefore,  sustained.    ' 

As  the  charge  delivered  in  the  circuit  court  to  the 
jur y  differs  in  some  respects  from  this  opinion,  the 
judgment  rendered  in  that  court  is  reversed  and  as- 
nulled,  and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  award  a  venire  facias  de  novo,  and 
to  proceed  therein  according  to  law. 

Judgment  reversed. 


Eafcm. 
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Judgment.  This  cause  came  on  to  be  heard  on  teis. 
the  transcript  of  the  record  of  the  circuit  court  for  ^^^ 
the  district  of  Pennsylvania,  and  was  argued  by  coun- 
sel. On  consideration  whereof,  this  court  is  of  opi- 
nion, that  there  is  error  in  the  proceedings  of  the  said 
circuit  court  in  this,  that  the  said  court  rejected  testi- 
mony which  ought  to  have  been  admitted;  and  also 
in  this,  that,  in  the  charge  delivered  to  the  jury,  the 
opinion  is  expressed  that  the  patent,  on  which  this 
suit  was  instituted,  conveyed  to  Oliver  Evans  only  an 
exclusive  right  to  his  improvement  in  manufacturing 
flour  and  meal,  produced  by  the  general  combination 
of  all  his  machinery,  and  not  to  his  improvement  in 
the  several  machines  applied  to  that  purpose ;  and 
also,  that  the  said  Oliver  Evans  was  not  entitled  to 
recover,  if  the  hopperboy,  in  his  declaration  mention- 
ed, had  been  in  use  previous  to  his  alleged  discovery. 
Therefore,  it  is  considered  by  this  court,  that  the  judg- 
ment of  the  circuit  court  be  reversed  and  annulled, 
and  that  the  cause  be  remanded  to  the  said  circuit 
court,  with  directions  to  award  a  venire  facias  de 

IfOVO.* 

«  See  Appendix,  Note  lh 
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(Chancery.) 

Lenox  et  ah  v.  Prout. 

The  endorser  of  a  promissory  note,  who  has  been  charged  by  due  no- 
tice of  the  default  of  the  maker,  is  not  entitled  to  the  protection  of 
a  court  ot  equity  as  a  surety  ;  the  holder  may  proceed  against  either 
party  at  his  pleasure,  and  does  not  discharge  the  endorser,  by  not 
issuing,  or  by  countermanding  an  execution  against  the  maker. 

By  the  statute  of  Maryland,  of  1763,  ch.  23.  s.  8.  which  is  perhaps 
only  declaratory  of  tyie  common  law,  an  endorser  has  a  right  to  pay 
the  amount  of  the  note  or  bill  to  the  holder,  and  to  be  subrogated 
to  all  his  rights  by  obtaining  an  assignment  of  the  holder's  judgment 
against  the  maker. 

The  answer  of  a  defendant  in  chancery,  though  he  may  be  interested 
to  the  whole  amount  in  controversy,  is  conclusive  evidence,  if  so- 
contradicted  by  the  testimony  of  any  witness  in  the  cause. 

Appeal  from  a  decree  of  the  circuit  court  for  the 
district  of  Columbia. 

The  facts  of  this  case  were  as  follow :  William 
Prout,  the  plaintiff  in  the  court  below,  on  the  29th  of 
July,  1812,  endorsed,  without  any  consideration,  a 
promissory  note  tiaade  by  Lewis  Deblois,in  his  favour, 
for  4,400  dollars,  payable  in  thirty  days  after  date. 
This  note  was  discounted  by  the  defendants,  as  trus- 
tees for  the  late  bank  of  the  United  States,  for  the 
accommodation  and  use  of  the  piaker,  and  not  being 
paid,  an  action  was  brought  against  him,  and  another 
against  the  endorser,  in  the  name  of  the  .trustees,  and 
judgment  rendered  therein  in  the  same  circuit  court, 
in  the  term  of  December,  1813. 

In  the  April  following,  Frout,  fearful  of  Deblois' 
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failure,  called  bn  the  defendant  Davidson,  who  was      1818. 
kgent  of  the  other  defendants,  and  requested  him  to 
issue  a  fieri  facias  on  the  judgment  against  Deblois, 
promising  to  show  the  marshal  property  on  which 
to  levy.    On  the  10th  of  April,  or  thereabouts,  Da- 
vidson directed  an  execution  of  that  kind  to  issue, 
and  Prout,  on  being  apprised  thereof,  offered  to  point 
out  to  the  marshal  property  of  the  defendant,  and 
to  indemnify  him  for  taking  and  selling  the  same. 
But  before  any  thing  farther  was  done,  Davidson 
countermanded  this  execution,  and  on  the  2d  of  May > 
1814,  or  thereabouts,  a  ca.  $a.  was  issued  against  De- 
blois by  the  clerk  through  mistake,  and  without  any 
order  of  Davidson  or  the  other  defendants.    This 
was  served  on  Deblois  on  the  10th  of  May,  who  af- 
terwards took  the  benefit  of  the  insolvent  laws  in 
force  within  the  district  of  Columbia,  the  effect  of 
which  was  to  divide  all  his  property  among  his  credi- 
tors, whose  demands  were  very  considerable.     It  ap- 
pears, from  the  evidence,  probable  that  if  the  fieri  fa- 
cias had  been  prosecuted  to  effect,  a  great  part  of  the 
money  due  on  the  judgment  against  Deblois,  which 
had  been  recovered  on  the  note  endorsed  by  Pfout, 
would  have  been  raised,  and  the  latter;  in  that  case* 
would  have  had  to  pay  but  a  small  sum  on  the  one 
against  him.    But  as  matters  stood,  little  or  nothing 
was  expected  from  the  estate  of  Deblois ;  and,  of 
course,  no  part  of  the  judgment  against  Prout  could 
be  satisfied  in  that  way,  but  the  whole  still  remained 
due  and  unpaid. 

the  fieri  facias  appears  to  have  been  countermand- 
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iti*.      ed  the  day  after  it  was  received  by  the  marshal,  of 
which  Prout  had  notice  soon  after. 


*<  On  these  facts,  the  circuit  court  decreed  t)nt  the 

.  appellants  should  be  perpetually  enjoined  from  pro- 
ceeding at  law  on  the  judgment  which  {hey  had  ob- 
tained against  Prout,  and  that  they  should  also  pay 
him  his  costs  of  suit  to  be  taxed.  From  this  decree, 
the  defendants  below  appealed  to  this  court. 


tfrofctt*. 


Mr.  Key,  for  the  appellants,  argued,  that  this  being 
a  negotiable  instrument,  the  liability  of  the  plaintiff 
below,  after  notice  of  non-payment  by  the  awAer, 
wag  no  longer  conditional,  and  depending  or  the  de- 
fault of  the  maker;  so  that  the  holders  of  the  w^ 
could  proceed  against  lam  alone,  without  taking  aay 
steps  against  the  maker.    That,  therefore,  thej  were 
not  bound  to  issue  the  fieri  facias  against  DeHois,6fl 
the  application  of  the  plaintiff.    That  having  issued 
it,  they  had  a  right  to  countermand  it,  provided  they 
did  not  place  the  plaintiff  in  a  worse  situation  than  he 
was  in  before  it  was  issued.    That  the  fi.fa.  was  not 
countermanded  with  any  view  to  injure  the  plaintiff, 
but  because  the  agent  had  ascertained  that  the  tros- 
'  tees  of  die  bank  were  not  bound  to  issue  the JLJ& 
in  the  first  instance,  and  thatlt  was  neither  right  not 
safe  for  the  bank  to  give  thereby  a  preference  to  the 
plaintiff  over  other  endorsers  of  DeWois.  And  that 
the  plaintiff  was  not  placed  in  a  worse  situation  by 
countermanding  the  fi.fa. ;  but  had  it  in  his  power, 
under  the  act  of  assembly  of  Maryland  of  176S,  ch. 
23.  to  tender  the  amount  of  the  note  to  the  agent  of 
the  bank,  and  obtain  an  assignment  of  the  judgment, 


T. 
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by  which  he  might  have  secured  himelf,  by  levying      m*. 
on  the  property  still  in  the  possession  of  Deblois. 

Mr.  Jones  and  Mr.  Law,  for  the  respondent  and 
plaintiff  below,  argued,  that  the  plaintiff  being  a  mat* 
gratiritoas  surety,  was  entitled  to  the  protection  of  * 
court  of  equity.  That  even  in  a  court  of  law,  k  had 
been  determined,  that  where  the  bolder  of  a  bill  gave 
an  indulgence  to  the  acceptor,  after  judgment,  the 
endorser  was  discharged/  That  of  all  forms  of 
suretyship,  that  by  endorsement  emphatically  entitles 
the  surety  to  protection.  The  relative  obligations 
between  the  holder  and  endorser  require  the  former, 
in  the  first  instance,  to  look  to  the  drawer  for  pay* 
meat,  and  to  give  notice  of  his  default  to  the  endor- 
ser. The  relief  given  tiy  courts  of  equity  to  sureties 
mi  a  bond  is  derived  from  the  common  law  princi- 
ples in  favour  of  endorsers.  A  surety  has  a  right  to 
come  into  equity,  and  compel  the  creditor  to  proceed 
against  the  principal  debtor.6  If  the  party  for 
Whose  benefit  a  contract  is  made  prevents  its  execu- 
tion, the  contract  is  rescinded.  The  contract  be* 
tween  the  holder  and  endorser  is,  that  the  former 
sbaH  seek  payment  of  the  maker  before  he  resorts 
to  the  endorser.  If  he  disables  the  maker  from 
paying,  the  endorser  is  discharged.  If  the  holder 
of    tiie  bill,   of  note,  gives  time  to  the  acceptor 

or  maker,  tn  prejudice  of  the  endorsers,  without 

* 

a  English  v.  Darley,  2  Bos.  £  Pul.  61. 
b  Nisbet  v.  Smith,  2  Bro.  Ch.  Cos.  578.    Rces  y.  Berring* 
ton,  %  Vtt.  Jun.  640. 
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1818  tfwir  concurrence,  they  will  be  discharged  from  aU 
liability,  although  they  may  have  been  previously 
charged  by  notice  of  non-payment.*  The  doctrine 
of  equity,  that  af  surety  is  discharged  by  aay  indul- 
gence s^owa  to  the  principal  by  die  creditor  in  pre- 
judice of  the  surety,  is  applicable  to  every  species  of 
suretyship,  whether  absolute  or  collateral ;  and  whe- 
ther the  liability  of  the  co-obligors,  sureties,  or  endor- 
sers, has  been  fixed  by  judgment  or  not6  If  giving 
time,  staying  execution,  or  taking  new  security,  in 
consideration  of  indulgence,  releases  the  surety,  how 
much  more  ought  he  to  be  discharged  by  the  coun- 
termand of  an  execution  on  whid)  the  money  might 
have  been  levied.  The  statute  of  Maryland  is  only 
in  ffirmance  of  the  pre-existing  rules  of  equity.  Nor 
does  it  apply  to  this  case ;  the  issuing  of  the  fieri  for 
ciaSj  at  the  plaintiff's  solicitation,  being  a  waiver  of 
all  right  to  demand  a  compliance  with  the  act 

Mr.  Key,  in  reply,  insisted,  that  a  court  of  equity 
would  not  relieve  ip  such  a  case  as  this,  even  if  the 
plaintiff  was  tp  be  considered  as  a  gratuitous  surety. 
That  the  cases  cited  of  co-obligors,  or  sureties,  in 
bonds,  were  not  pertinent.  This  is  a  commercial  con- 
tract The  drawer  of  the  note  having  made  default, 
9nd  the  endorser  having  had  legal  notice  of  non-pay- 
ment, beepmes  Kable  absolutely.  His  engagement 
ceases  to  be  collateral  and  contingent,  and  he  is  can- 
verted  into  a  principal  debtor.    The  punctuality -of4 

a  Chitty  m  Bills,  300.  Am.  ed.  1 8 1 7. 
b  Nisbet  v.  Smith,  2  Bro.  Ck.  Cos.  578.  Rees  v.  Berriogton, 
2.  Fe*.  Jwi.  640.    Law  r.  The  E.  I.  Compafty,  4  Fct.  8?4. 
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commercial  dealings,  and  the  preservation  of  paper      lftifc 
credit  requires  that  it  should  beso.  An  indulgence  givert    ^^^ 
to  the  maker  can  no  more 'discharge  the  endorser,        *- 
tvhen  thus  fixed,  than  an  indulgence  to  him  will  dis- 
charge the  maker.    The  law  does  not  require  that 
the  holder  should  take  any  active  measures  of  dili- 
gence ;  nor  can  a  single  case  be  found  Where  a  court 
of  equity  has  compelled  him  to  take  any  such  mea- 
sures, 


Mr.  Justice  Livingston  delivered  the  opinion  of   MankWu 
the  court,  and,  after  stating  the  facts,  proceeded  as 
follows : 

The  only  ground  on  which  this  decree  can  be  sus-   in* 


of  *  pronuMO* 


$ained  is,  that  the  countermand  by  Davidson  of  the  t? 
fieri  facias  which  had  issued  on  the  judgment  against  ed  wdw  no* 
Deblois,  absolved  the  complainant  from  all  liability  on  £•*  JJJ3& 
the  one  which  had  been  recovered  against  him  on  the  x!^$^$£ 
same  note;  and  this* has  been  likened  to  certain  cases  ** *"****- 
between  principals  and  sureties :  but  it  does  not  fall 
within  any  of  the  rules  which  it  has  been  thought         / 
proper  to  adopt  for  the  protection  of  the  latter.     Al- 
though the  original  undertaking  of  an  endorser  of  a 
promissory  note  be  contingent,  and  he  cannot  be 
charged  without  timely  notice  of  non-payment  by  the 
maker,  yety  when  the  holder  has  taken  this  precau- 
tion, and  has  proceeded  to  judgment  against  both  of 
them,  he  is  at  liberty  to  issue!  an  execution  or  not, 
as  he  pleases,  on  the  judgment  against  the  maker, 
without  affording  any  cause  of  complaint  to  the  en- 
dorser; or  if  he  issues  an  execution,  he  is  at  liberty 
to  make  choice  of  the  one  which  he  thinks  will  be  m 
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jbib.      moet  beneficial  to  himself,  without  «>y  consaltttifll 
whatever  with  the Endorser  on  the  subject;  nor  Ought 
he  to  he  restrained,  by  any  fear  of  exonerating  the  en- 
dorser,  from  countermanding  the  tervite  of  any  exe- 
cution  which  he  may  have  issued,  and  proceeding  ia- 
AedtiMely,  if  he  chooses,  on  the  judgment  against  tte 
endorser.    And 'the  reason  is  obvious;  for  by  tfct 
judgment^  they  have  both  become  principal  deMots, 
and  if  the  endorser  suffers  any  injury  by  the  o^- 
gence  of  the  judgment  creditor,  it  is  clearly  his  own 
fault,  it  being  his  duty  to  pay  the  money,  in  which 
ease,  he  may  take  under  his  own  direction  the  judg- 
Py  «t  um*i  ment  obtained  against  the  maker.     By  an  act  of  Ma- 
kM,  ud  y*  ryland)  it  seems  expressly  provided,  which  is,  per- 
■jiW|jj*  haps,  only  declaratory  of  the  common  law,  that  an  en* 
2ft£JRJ  doifcer  may  tender  to  a  plaintiff  the  amount  of  a  jddg* 
1?^£m£1  ment  which  he  has  recovered  against  the  maker  of  I 
S^Sd^fcTii  note,  and  obtain  an  assignment  of  it 
*"*"• '         But*  it  is  alleged,  that  in  this  case  there  was  a  po- 
sitive agreement  on  the  part  of  Mr.  Davidson  with 
Mr.  Prout,  to  issue  a  fieri  facias,  and  proceed  therein, 
and  that  by  not  doing  so,  the  latter  was  thrown  offhtf 
guard,  and  lost  the  opportunity  of  an  indemnity  out 
of  the  estate  of  DeUoie.  Without  deciding  what  might 
have  been  the  effect  of  such  an  agreement,  it  it  soft 
cient  to  say  that  there  is  no  evidence  of  it   Mt 
Davidson  expressly  denies  that  he  agreed  with  the 
complainant,  or  even  promised  hitn  to  iftsu*  a  fieri 
facias  against  the  estate  of  DeMois,  and  that  he  went 
no  farther  than  to  say  that  he  would  consult  his  law- 
yer.   Not  being  able  immediately  to  find  his  lawy*, 
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and  not  knowing  whether  some  advantage  might  net      uia- 
be  taken  if  he  refused  to  comply  with  the  complainant's 
request,  he  directed  a  fieri  facias  to  be  issued,  which, 
for  reasons  assigned  by  him,  was  afterwards  retailed. 
To  this  answer  of  Mr.  Davidson,  it  is  supposed,  by 
the  complainant's  counsel,  no  credit  is  due,  because 
his  commission  on  the  sum  in  question  gave  him  an 
interest  in  the  controversy,  and  he  might  be  answer- 
able over  to  his  principal  for  his  conduct  in  this  busi- 
ness.    Nan  constat,  that  he  would  be  entitled  to  any 
commission  on  this  sum.    It  is  quite  as  probable  he 
was  acting  under  a  fixed  salary,  which  would  not  be 
affected  by  the  event  of  the  suk ;  and  as  to  his  respon- 
sibility, none  could  exist,  if  he  had  acted  within  the 
scope  of  his  authority  ;  and  if  he  had  transcended  his 
power  as  agent,  it  would  hardly  be  fair  that  his  con- 
stituents should  suffer  by  his  act.    But  admitting  both  The  fnm0t<g 
objections,  and  they  will  not  affect  the  verity  of  his  Jhwc^r^ 
answer ;  for  if  he  had  a  direct  interest  in  the  event  of  b™tnyrfttn«Mt 
the  suit,  and  to  the  extent  of  the  whole  sum  m  con-  erideac*. 
trorewy,  still  his  denial  of  a  fact  directly  alleged  in 
the  bill  would  be  entitled  to  full  credit,  according  to 
the  rules  of  a  court  of  equity,  where  not  a  single  wit- 
ness has  been  produced  to  disprove  it,  and  where  the 
circumstances  of  the  case,  and  his  own  conduct,  ren- 
der his  account  a  very  probable  one.    If  he  had  not 
been  made  a  defendant,  which  was  not  a  very  correct 
course,  he  might  have  been  examined  as  a  witness 
for  the  other  defendant,  or  for  the  complainant ;  but, 
having  been  made  a  defendant,  and  being  the  only 
one  acquainted  with  the  transaction,  the  conrt  is  of 


Front 


52g  CASES  IN  THE  SUPREME  COURT 

1818.      opinion  that  his  answer,  uncontradicted  as  it  is,  is 
proof  against  the  complainant  of  the  non-existence  of 
▼.        any  such  agreement  as  he  alleges  was  made  between 
them,  in  relation  to  the  issuing  of  the  fieri  facias* 
Nor  would  Mr.  Prout  have  suffered  by  the  with- 
drawing of  the  fieri  facias,  which  is  the  burthen  of 
his  complaint,  if  he  had  done  what  he  might  and 
ought  to  have  done.     He  had  sufficient  notice  of  this 
fact,  before  the  ca.  sa.  Was  served,  to  have  called  and 
paid  the  judgment  against  him,  and  thus  have  obtain- 
ed a  controul  over  the  one  which  had  been  recovered 
against  Deblois*     If  he  had  done  this,  instead  of  cen- 
suring the  conduct  of  Davidson,  he  might  have  issu- 
ed a  fieri  facias  himself,  and  secured  a  property, 
which,  if  it  has  not  been  applied  towards  his  relief,  is 
owing  more  to  his  own  neglect  in  not  paying,  in 
time,  a  debt  justly  due  from  himself,  than  to  any 
other  cause  whatever. 

A  person  so  regardless  of  his  interest,  as  well 
&s  duty,  as  Mr.  Prout  has  been,  who  has  not  only  re- 
fused to  pay  a  note  endorsed  by  him  when  due,  but 
has  put  the  holders  to  the  trouble,  delay,  and  expense, 
of  proceeding  to  judgment  against  him,  has  but  little 
right  to  be  dissatisfied,  if  a  court  of  equity  shall  not 
think  itself  bound,  by  any  extraordinary  exertions  of 
its  powers,  to  extricate  him  from  a  difficulty  and  loss 
which  he  might  so  easily  have  avoided. 

The  decree  of  the  circuit  court  is  reversed,  and  the 
complainant's  bill  must  be  dismissed,  with  the  costs 
of  that  court,  to  be  paid  by  the  complainant  to  the 
defendant. 

Decree  reversed/ 

a  Vide  ante,  p.  148.  Lanuss*  v.  Barker,  note  a. 
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Burton's  Lessee  v.  Williams  et  al. 

The  state  of  North  Carolina,  by  her  act  of  cession  of  the  western  lands 
of  1789,  ch.  3.  recited  in  the  act  of  congress  of  1790,  ch.  33.  ac- 
cepting that  oetsion,  and  by  her  act  of  1803,  ch.  3;  ceding  to  Ten* 
nessee  the  right  to  issue  grants,  has  parted  with  her  right  to  issue 
grants  for  lands  within  the  state  of  Tennessee,  upon  entries  made 
before  the  cession. 
3nt  it  stems,  that  the  holder  of  ench  a  grant  may  resort  to  the  equity 
jurisdiction  of  the  United  States'  courts  for  relieC 

Error  to  the  circuit  court  of  East  Tennessee. 

This  was  an  action  of  ejectment,  brought  by  the 
plaintiff  in  error,  to  recover  the  possession  of  5000 
acres  of  land,  lying  in  Maury  county,  in  the  state  of 
Tennessee,  and  granted  to  the  lessor  of  the  plaintiff 
by  the  state  of  North  Carolina,  on  the  14th  of  July, 
1812.  The  grant  was  founded  on  an  entry  made  on 
the  27th  of  October,  1 783,  in  the  land  office  of  North 
Carolina,  commonly  called  John  Armstrong's  office ; 
on  a  warrant  of  survey  issued  from  the  same  office 
on  die  10th  of  July,  1784;  and  on  a  survey  made  on 
tbe  26th  of  February,  1812,  undet  an  act  of  the  le- 
gislature t)f  North  Carolina,  passed  in  1811.  The 
lands  lay  in  that  part  of  Tennessee  in  which  the  dis- 
position of  the  vacant  and  unappropriated  lands  is  re- 
served to  the  United  States  by  the  act  of  congress  of 
the  18th  of  April,  1806,  ch.  31.    This  title  was  offer- 
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ed  in  evidence  by  the  plaintiff  at  the  trial,  and  was 
objected  to  by  the  defendant,  who  claimed  under  a 
grant  from  Tennessee.  The  evidence  was  rejected 
by  the  court  below ;  on  which  the  plaintiff  excepted, 
and  the  cause  was  brought  by  writ  of  error  to  this 
court. 


March  M.  Mr.  Harper ,  for  the  plaintiff,  argued,  that  the  state 
of  North  Carolina,  under  the  conditions  of  her  act  of 
1789,  ch.  3.  for  ceding  the  western  lands  to  the  Uni- 
ted States,  had  a  right  to  perfect  grants  on  all  such 
entries  as  this,  at  any  time  after  the  cession,  and  not 
merely  within  the  time  which  was  limited  by  the  then 
existing  laws  of  North  Carolina;  the  conditions  of 
the  cession  being  recited  and  confirmed  in  the  act  of 
congress  of  the  2d  of  April,  1790,  ch.  33.  accepting 
that  cession.  That  the  act  of  North  Carolina  of  1803, 
ch.  3.  for  ceding  this  right  to  the  state!  of  Tennessee, 
with  the  assent  of  congress,  was  wholly  inoperative 
add  void,  for  want  of  that  assent ;  congress  not  bar- 
ing assented  simply  abd  unconditionally,  as  was  in- 
tended by  the  legislature  of  North  Carolina,  but  bar* 
ing  coupled  its  assent  with  conditions  destructive 
of  die  rights  of  that  state  and  her  citizens,  under  the 
act  of  cession.  That,  consequently,  the  act  of  con- 
gress of  the  18th  of  April,  1806,  ch.  31.  being  found- 
ed on  this  act  of  North  Carolina,  and  on  the  act  of 
Tennessee  of  1804,  ch.  14.  which  rests  on  the  same 
basis,  is  without  authority,  and  void.  TJiat  even  if 
the  act  of  North  Carolina  of  1803,  ch.  3.  vera  ope- 
rative, it  merely  gives  the  state  of  Tennessee  cqneur- 
rent  power  with  North  Carolina  for  perfecting  tbetf 
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titles,  and  does  Hot  devest  the  power  of  the  latter  in- 
state. And  that  if  the  power  granted  to  Tennessee 
by  this  act  Was  absolute  and  exclusive,  while  it  ex- 
isted, it  reverted  to  North  Carolina,  when  Tennessee, 
by  assenting  to  the  conditions  imposed  by  congress 
in  the  act  of  April  18th,  1806,  ch.  31.  disabled  her* 
self  from  exercising  this  power  or  procuration,  ac- 
cording to  the  terms  and  intentions  of  the  grant  from 
North  Carolina." 

Mr*  Campbell,  contra,  contended,  that  the  state  of 
North  Carolina,  by  her  act  of  1803,  ch.  3.  transfer- 
red to  Tennessee  all  the  power  to  issue  grants  re- 
served by  her  in  the  act  of  cession  of  1789,  on  the 
conditions  that  the  state  of  Tennessee  should  agree 
to  said  act  as  a  compact  between  the  two  states,  and 
that  the  assent  of  congress  should  be  obtained  there- 
to. Tennessee  did  agree  to  the  aet,  by  her  own  act 
of  1804,  ch.  14  and  the  assent  of  congress  was  given 
thereto  by  the  act  of  the  18th  of  April,  1806,  ch.  31. 
Consequently,  the  state  of  North  Carolina  had  no 
power  to  issue  the  grant  in  question-  That  the  pro- 
visions in  the  act  of  congress  of  the  1 8th  of  April, 
1806,  ch.  31.  relate  only  to  the  final  disposition  of 
the  vacant  lands  in  Tennessee,  remaining  after  all 
the  clairps  from  North  Carolina  are  satisfied,  accord- 
ing to  the  conditions  of  the  cession  act,  and  do  not 
impair  the  right  acquired  under  titles  derived  from 
the  latter  state.  That  the  transfer  of  power  to  per-, 
feet  grants  from  North  Carolina  to  Tennessee  vested 

a  Co.  Lift.  52.  202.    She  p.  Touchstone,  28$ 
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1828.  it  in  the  latter,  unconditionally  and  exclusively ;  and 
the  power  having  once  vested,  cannot  revert,  or  be 
devested.  The  authorities  cited,  as  to  reversion  of 
powers,  upon  a  breach  of  the  conditions  on  which 
they  were  granted,  are  wholly  inapplicable  to  trans- 
actions between  independent  communities  and  states. 
But  even  supposing  the  same  rules  in  this  respect 
were  to  be  applied  to  their  acts,  as  to  those  of  private 
individuals,  he  contended,  that  Tennessee  had  per- 
formed the  condition  as  near  to  the  intent  as  might 
be,  and  that  whatever  is  an  equitable,  ought  to  be 
Considered  a  legal  execution  of  a  power/  That  the 
public  documents,  necessary  to  enable  Tennessee,  to 
execute  the  power  in  question,  were  delivered  to  that 
state,  according  to  the  compact  of  1803;  and  that  it 
was  executed  by  her  from  1806  to  1811,  with  the 
apparent  acquiescence  of  North  Carolina,  which  slate 
ought  not,  therefore,  now  to  be  permitted  to  object 
that  the  assent  of  congress  thereto  had  not  been  suf- 
ficiently given.  That  this  assent  was  deemed  neces- 
sary to  comply  with  that  provision  in  the  constitu- 
tion, art.  1.  s.  10.  which  declares,  that  "  no  state 
shall,  without  the  consent  of  congress,  enter  into  an 
agreement  or  compact  with  another  state,'9  and  be- 
cause the  United  States  had  an  interest  in  the  sub- 
ject matter  of  the  compact.  This  assent  was  not  in- 
tended for  the  benefit,  or  to  secure  the  interests,  of 
North  Carolina;  and  the  approbation  of  congress 
having  been  sufficiently  manifested,  that  state  has  no 

a  Co.   LiU.  217.  Zouch  v.  Woolster  et  al.  2  Burr.   1 136. 
Earl  of  Darlington  v.  Ptrftney,  Cowp,  260. 
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right  to  object  to  the  mode  in  which  the  assent  wa»  i8t& 
given.  That  by  her  act  of  cession,  the  state  of  North 
Carolina  reserved  the  right  to  issue  grants,  only  in 
conformity  to  her  then  existing  laws,  but  not  to  pass 
new  statutes  on  the  subject,  like  that  of  1811. 
And  that  the  state  of  Tennessee,  by  an  act  passed  in 
1812,  declared  this  grant,  and  all  others  issued  under 
similar  circumstances,  void ;  and  provided,  that  they 
should  not  be  read  as  evidence  of  title  in  any  court 
of  the  state ;  thus  asserting  her  exclusive  right  under 
the  compact  of  1803  to  issue  grants  for  lapds  within 
the  state. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  **<***• 
court  This  case  originates  in  a  collision  of  interest 
and  opinion,  between  the  states  of  North  Carolina 
and  Tennessee,  and  the  United  States,  relative  to 
their  respective  rights,  in  certain  instances,  to  perfect 
titles  to  the  soil  of  Tennessee.  North  Carolina,  in 
the  year  1812,  issued  the  grant  set  up  on  the  trial,  in 
behalf  of  the  plaintiff.  Both  Tennessee  and  the 
United  States  contend,  that  North  Carolina  has  re- 
linquished the  right  to  issue  such  a  grant.  And 
Ntirth  Carolina  replies,  that  her  cession  was  condi- 
tional, and  that  the  condition  has  been  violated,  or 
that  the  casus  faderis  has  never  arisen. 

The  whole  difficulty  arises  from  the  obscure  word- 
ing, or  doubtful  construction,  of  the  act  of  congress 
of  April  18th,  1806.  But,  after  comparing  all  the 
acts  of  the  respective  states  upon  the  subject,  review- 
ing the  events  which  led  to  the  passage  of  that  act 
ef  congress,  and  determining  the  motives  which  in- 
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financed  the  parties  in  making  the  compact,  which 
die  act  of  congress  contains,  we  are  of  opinion  that 
V.~  an  exposition  may  be  given  perfectly  consistent  with 
good  faith,  and  leaving  to  North  Carolina  no  reason- 
able ground  for  complaint  We  here  disavow  ail  is* 
clination,  on  the  part  of  this  court,  to  interfere,  unne- 
cessarily, in  state  altercations;  we  enter  into  the  con- 
sideration of  such  collisions  only  so  far  as  to  secure 
individual  right  from  being  crushed  in  the  shock. 
But  in  all  such  discussions  the  questions  necessarily 
arise,  what  has  a  state  granted  ?  and  what  was  the 
extent  of  its  power  to  grant  ?  Those  questions  caawt 
be  avoided. 

It  will  be  recollected  that  the  state  of  Tennessee 
originally  constituted  a  part  of  the  state  of  North 
Carolina;  that  in  the  year  1789,  the  latter  state 
made  a  cession,  both  of  soil  and  sovereignty,  to  the 
United  States,  of  all  the  soil  and  country  now  com- 
prised within  the  limits  of  Tennessee ;  and  that  in  the 
year  1796,  the  state  of  Tennessee  was  admitted  into 
the  union*  Previous  to  the  act  of  cession,  North 
Carolina  had  made  title  to  a  considerable  proportiott 
of  the  soil  of  Tennessee,  under  circumstances  which 
attached  the  tide  to  a  designated  portion  of  soil,  se 
that  nothing  more  was  necessary  to  vest  a  complete 
legal  title,  but  what,  in  contemplation  of  her  lawi, 
was  a  mere  formality,  a  survey  and  grant  In  other 
instances  she  had  issued  warrants  for  a  specified 
quantity  of  land,  but  under  which  the  holder  had 
not  yet  definitively  fixed  his  landmarks,  so  that  he 
did  not  hold  land,  but  only  the  evidence  of  a  right 
to  acquire  land.    These,  and  several  other  descrip- 
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dons  of  land-titles,  as  they  are  called,  the  act  of  ces-  i*i& 
sion  makes  provision  for  securing  to  the  individual,  to  ^^^ 
die  Coll  extent  to  which  he  was  entitled  under  the  r. 
laws  of  North  Carolina,  The  words  of  the  deed  of  w,Uiamt- 
cession  are  these  :  "  Where  entries  have  been  made 
agreeably  to  law,  and  titles  under  them  not-  perfect- 
ed by  grant  or  otherwise,  then,  and  in  that  case,  the 
govern  or  for  the  time  being  shall,  and  he  is  hereby 
required  to  perfect,  from  time  to  time,  such  titles,  in 
such  manner  as  if  this  act  had  never  been  passed* 
And  that  all  entries  made  by,  or  grants  made  to  all 
and  every  person  or  persons  whatsoever,  agreeably  to 
law,  and  in  the  limits  hereby  intended  to  be  ceded  to 
the  United  States,  shall  have  the  same  force  and  ef- 
fect as  if  such  cession  had  not  been  made ;  and  that 
all  and  every  right  of  occupancy  and  pre-emption,  and 
every  other  right  reserved  by  any  act  or  acts,  to  per- 
sons settled  and  occupying  lands  within  the  limits  of 
the  lands  hereby  intended  to  be  ceded  as  aforesaid, 
shall  continue  to  be  in  full  force  in  the  same  manner 
as  if  the  session  had  not  been  made,  and  as  conditions 
upon  which  the  said  lands  are  ceded  to  the  United 
States ;"  and,  "  further  it  shatt  be  understood?  &e» 
making  a  provision  for  the  case  of  persons  who  shall 
lose  the  benefit  of  a  location  because  of  its  having 
been  laid  on  a  place  previously  located,  and  declaring 
that  "  they  shall  be  at  liberty  to  remove  the  location 
of  such  entry  or  entries,  to  any  lands  on  which  no 
entry  has  been  specifically  located,  or  on  any  vacant 
lands  included  within  the  limits  of  the  lands  hereby 
intended  to  be  ceded." 
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1818.  Thus,  under  the  act  of  cession,  the  United  States 

held  the  right  of  soil  in  the  vacant  lands  of  Tennes- 
see, qualified  by  the  right  which  the  state  of  North 
Carolina  retained  of  perfecting  the  inchoate  tides 
SS^ST  created  under  her  own  laws. 
fif*  nlK  When  the  act  was  passed,  admitting  the  state  of 
by  the  act  of  Tennessee  into  the  Union,  congress  omitted  to  in- 

ronrreM    of 

£2lu  iL"heki  sert  an^  exPress  Provision  respecting  unappropriated 
to  *jj22J5  rf  land ;  and  on  this  circumstance  the  state  of  Ten- 
i"i^atw  nessee  set  up  a  claim  to  all  such  land  within  her 
whkh  $:  c.  designated  limits.    But  still  she  was  embarrassed 
fe^liM1^  in  the   use    of  her   supposed  acquisition,  by  die 
crated  under  rights  which  North  Carolina  retained  of  perfect- 
ing her  own  land  titles,  and  she  could  not  obtain  from 
a  state  a  cession  of  that  right  without  the  consent  of 
congress.    This  afforded  the  United  States  ultimate- 
ly the  means  of  resuming,  in  part,  the  soil  that  they 
were  supposed  inadvertently  to  have  ceded  to  Ten- 
nessee, and  was  the  ground  work  of  the  compact 
n«  act  of  n.  which  is  exhibited  in  the  act  of  1 806.    The  state  of 
ScSy,Vf  a.  North  Carolina  in  the  mean  time  had  passed  an  act 


Sr.nt.to Tea-   ^  jq^  ^^^   «  ^  ^   ^  wtforfge  tfae   StatC  rf 


nessee,  irrevo- 


cably, the  pow- 
er of  pefecting 
title*   to   laud 


Tennessee  to  perfect  titles  to  land  reserved  to  this 
JToHL^i  state  ty  the  cession  act,"  but  expressly  subject  to  die 
^nl&Tbj  assent  of  congress;  and  the  two  great  objects  of  the 


£Kt  *  act  of  congress  of  1806,  as  avowed  in  the  title,  are 
im%  ch* 3K  "  to  authorize  the  state  of  Tennessee  to  issue  grants 
and  perfect  titles  to  certain  lands  therein  described) 
and  to  settle  the  claims  to  the  vacant  and  unappro- 
priated lands  within  the  same;"  or,  in  other  words, 
to  enable  the  state  of  Tennessee  to  acquire  the  abso- 
lute unqualified  right,  (so  far  as  it  comported  with 


T. 

Williams, 
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private  right)  of  appropriating  the  soil  within  its  limits,      1818. 
andreodem  flatu,  to  enter  into  a  partition  of  that  soil      Burton 
,with  the  U.  States,  connected  with  the  rights  thus  ac- 
quired from  North  Carolina.    And  such  in  effect  is 
the  operation  of  the  compact  of  1806.     The  two  con- 
.tractiqg  parties  commence  with  drawing  a  line  across 
the  state,  and  then  stipulate  that  the  soil  to  the  west- 
ward shall  be  vested  absolutely  in  the  United  States, 
and  that  to  the  eastward  in  Tennessee.    Now,  it  is 
absurd  to  suppose,  that  when  the  United  States  pro- 
posed to  acquire  to  themselves  the  absolute  dominion 
over  the  soil  to  the  westward,  that  they  would  have 
withheld  that  assent,  without  which  Tennessee  could 
not  acquire  it,  and,  of  course,  could  not  convey  it  to 
the  United  States.     The  words  in  which  the  assent 
of  congress  is  expressed,  are  found  in  the  close  of 
the  2d  section ;  they  are  these,  "  to  which  said  act 
the  assent  of  congress  is  hereby  given,  so  far  as  is  ne- 
cessary to  carry  into  effect  the  objects  of  this  compact." 
But  these  latter  words,  although  at  first  view  they  may 
appear  to  be  restrictive,  really  in  their  operation,  as 
here  applied,  must  give  the  utmost  latitude  to  that 
assent;  because,  nothing  short  of  that  latitude  would 
give  effect  to  the  provisions  of  the  compact.     And 
upon  considering  the  act  of  North  Carolina,  to  which 
they  refer,  it  will  .obviously  appear,  that  those  re- 
strictive words  were  introduced  with  a  view  to  ano- 
ther object.   There  are  several  provisions  of  mere  de- 
tail contained  in  that  act;  these  could  take  effect  with- 
out the  assent  of  congress,  and  to  those  provisions 
these  restrictive  words  must  have  had  reference. 
Vol.  HI.  60 
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1818.  But,  it  is  contended,  that  in  the  very  compact  to 

*£^T*J  tween  the  Unified  States  and  Tennessee,  the  condi* 

r.        tions  of  die  act  of  cession  .have  been  violated,  and 

Williams 

the  state  of  North  Carolina  was  authorised  to  re- 
TjH^*  f<>f  mme  jjer  jjghts.    Without  admitting  either  the  pre- 
w  u2*  wi  *niaes  or  conclusion  of  this  argument,  we  may  be  per- 
late  the  ccatoa  mjtte(i  to  obserye,  that  it  is  at  least  a  perilous  doctrine. 
That  the  members  of  die  American  family  possess 
ample  means  of  defence  under  die  constitotion,  we 
hope  ages  fo  come  will  verify.    But  happily  for  our 
domestic  harmony,  the  power  of  aggressive  operation 
against  each  other  is  taken  away ;  and  the  difficulty 
and  danger  of  applying  to  the  contracts  of  independ- 
ent states,  the  principles  of  the  common  law  relative 
to  conditions,  would,  if  necessary,  incline  this  court  to 
consider  words  of  condition,  in  such  cases,  as  words 
of  contract.     In  this  instance,  the  state  t>f  North  Ca- 
rolina has  asserted  the  common  law  right  of  entering 
for  condition  broken,  and  the  unfortunate   conse- 
quences may  well  be  held  up  as  a  warning  to  others. 
But  in  this  case,  the  words  used  are  not  words  of 
condition.     On  the  contrary,  the  words  of  condition 
used  with  relation  to  the  provision  for  securing  vested 
freehold  rights  are  dropped,  and  those  applied  to  the 
other  class  of  rights  are  appropriate  only  to  stipula- 
tion or  contract,  "  it  shall  be  understood,"  &c  are 
the  words  as  expressed  in  the  quotation  from  that  act 
All  the  operation,  then,  which  can  be  given  to  the  pro- 
visions of  the  cession  act,  on  the  subject  of  these 
floating  rights,  is  that  of  Jthe  stipulations  of  a  treaty ; 
and  all  the  obligation  resulting  from  those  provisions, 
as  well  on  behalf  of  the  United  States  as  of  Ten- 
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nessee,  was,  that  it  should  be  honourably  and  in  good  ^  JM& 
.  faith  executed*  And  this  has  been  done.  No  more 
control  has  been  exercised  over  those  floating  claims 
than  North  Carolina  might  have  exercised,  and  no 
obligation  which  North  Carolina  acknowledged  with 
regard  to  those  rights  has  been  violated. 

The  injuries  complained  of  are,  that  these  floating 
lights  have  beeqi  restricted  in  their  original  range,  so 
as  not  to  be  permitted  now  to  be  located  to  the  west* 
ward  of  the  line  of  demarkation,  and  that  they  have 
slso  been  restricted  to  the  eastward  by  the  stipula- 
tions of  lennessee,  to  make  certain  appropriations 
for  schools.    But  this  reasoning  is  founded  upon  two 
assumptions  thjat  cannot  possibly  be  admitted, to  wit: 
That  North-Carolina  herself  could  not,  if  she  had 
thought  proper,  have  made  these  appropriations  be* 
fpre  the  act  of  cession,  and  that  after  the  act  of  ces- 
sion, the  United  States  could  not  have  set  apart  any 
portion  of  the  unlocated  land  for  specified  purposes ; 
or,  in  fact,  have  issued  any  grants  or  warrants  for  un- 
appropriated land,  until  these  floating  claims  had 
finally  found  a  place  of  rest,  after  landing  and  em- 
barking again  a  hundred  times;    It  would  have  been 
nugatory  under  such  circumstances  to  have  made  a 
cession  of  territory.    These  claims  were  nor  forgot- 
ten ;  Tennessee  stipulates  to  make  provision  for  them 
on  her  side  of  the  line,  and  the  United  States  to  make 
provision  on  the  other  side,  if  Tennessee  cannot  satisfy 
them :  so  that  the  whole  country  is  in  fact  open  to  the 
holders  of  these  rights ;  but  they  are  only  in  the  first 
instance  directed  to  a  particular  tract  of  country  to 
make  their  selections. 
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1818.  With  regard  to  the  objection,  that  the  appropriation 

of  these  lands  was  made  tb  a  single  state,  when  they 

were  expressly  given  for  the  use  of  the  United  States, 

including  North  Carolina,  there  is  certainly  nothing 

in  it;  for  the  erection  of  a  state  may  have  appeared 

to  congress  the  most  beneficial  general  purpose  to 

which  those  lands  could  be  appropriated;  nor  can 

the  prohibition  to  locate  warrants  on  the  Cherokee 

lands  be  objected  to,  when  it  is  considered  that  it  was 

actually  illegal  under  the  laws  of  North  Carolina; 

and  the  stipulation  is  expressly  made  in  subseryience 

to  the  laws  of  that  state. 

cJSxSH^P'      Upon  the  whole,  we  are  decidedly  of  opinion,  that 

JyStf^i  the  state  of  North  Carolina  has  parted  with  the  power 

JSSd^i^thi  to  issue  this  grant,  and  could  not  resume  it.   Bat 

nwftfeHiurit  although  we  must  decide  against  the  action  of  tbe 

in  Tennessee,  .      mJr  •       ■  •  •  i  ♦ 

upon  cntrie.    plaintiff  in  this  case,  because  it  rests  upon  that  grant, 

made  before       *  '  *  ~       * 

the  cession,     ft  must  not  be  inferred  that  we  think  unfavourably  ot 

yet,  it  *eem#,  J 

In^JSr  *"s  "gto  to  the  land.  On  the  contrary,  we  have  no. 
wTtotS^eqnr-  doubt,  as  far  as  appears  in  this  record,  of  the  obliga- 
Sr  fiT^S  tion  on  the  United  States  to  make  provision  for  issu- 
St  °  ing  a  grant  in  his  favour ;  and  in  tbe  mean  time  the 
courts  of  the  United  States  are  not  without  resources 
in  their  equity  jurisdiction  to  afford  him  relief. 

Judgment  affirmed. 
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(Common  Law.) 

Murray's  Lessee  v.  Baker  et  d. 

The  terms  "  beyond  seas,"  id  the  proviso  or  saving  clause  of  a  sta- 
tute of  limitations,  are  equivalent  to  tcitheut  the  limit*  of  the  State 
where  the  statute  is  enacted ;  and  the  party  who  is  without  those  limits 
18  entitled  to  the  benefit  of  the  exception. 

This  was  an  action  of  ejectment  brought  by  the 
plaintiff  in  error  in  the  circuit  court  for  the  district  of 
Georgia,  to  recover  the  possession  of  certain  lands 
lying  in  that  state.  At  the  trial,  a  special  verdict 
was  found,  as  follows  : 

"  We  find  that  the  lessors  of  the  plaintiff  have  not 
been  in  the  state  of  Georgia  since  the  defendants,  or 
their  ancestors,  came  into  possession  of  the  premises 
sued  for.  We  further  find,  that  the  ancestor  of  the 
defendants  possessed  the  land  from  about  the  year 
1791  until  his  death,  which  happened  about  Febru- 
ary last,  and  that  the  defendant,  his  children,  and 
legal  representatives,  have  been. in  possession  thereof 
from  that  time.  If  the  court  are  of  opinion  that  the 
case  of  the  plaintiffs  is  excepted  from  the  operation 
of  the  act  of  limitations  of  this  state,  passed  the  21st 
day  of  March,  1767,  then  we  find  for  the  plaintiffs, 
with  ten  cents  damages  ;  but  if  the  court  tire  of  a 
contrary  opinion,  then  we  .find  for  the  defendants." 

The  judges  of  the  court  below  divided  on  a  motion 
that  judgment  should  be  entered  up  for  the  plaintiffs 
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1818.  on  this  verdict,  and  the  question  was  thereupon  cer- 
tified to  this  court 

The  statute  of  limitations  in  question  is  as  fol- 
lows: 

"  Be  it  enacted,  &c.  that  all  writs  of  formedon  in 
descender,  remainder,  and  reverter  of  any  lands,  &c 
or  any  other  writ,  suit,  or  action,  whatsoever,  here- 
after to  be  sued  or  brought,  by  occasion  or  means  of 
any  title  heretofore  accrued,  happened,  or  fallen,  ot 
which  may  hereafter  descend,  happen,  or  fall,  shall 
be  sued  or  taken  within  seven  years  next  after  the 
passing  of  this  art,  or  -after  die  tide  wd  ewse  of  ac- 
tio* shall  or  may  descend  or  accrue  to  the  w&?}  mi 
at  no  time  after  the  said  seven  years,  And  th gut  no  per- 
son or  persons  that  now  hath,  or  have,  any  right  or  tkte 
of  entry  into  any  lands,  &c.  shall  at  any  time  ha* 
after  make  any  entry  but  within  seven  yeavs  aext 
alter  the  passing  of  this  act,  or  after  his  or  their  right 
or  tide  shall  or  may  descend  or  accrue  to  the  same; 
and  in  default  thereof,  such  person  so  not  entering* 
and  his  heirs,  shall  be  utterly  excluded  and  disabled 
from  such  entry  after  to  be  made.  Provided,  new 
theless,  that  if  any  person  or  person^  that  is  or  shafl 
be  entitled  to  such  writ  or  writs,  or  that  hath,  or  sfcal) 
have  such  right  or  tide  of  entry,  be,  «r  stall  be,  at 
the  time  of  such  right  or  title  first  descended,  ac- 
crued, come,  or  fallen,  within  the  age  of  twenty-eue 
years,  feme  covert,  non  compos  mentis,  imprisoned, 
*r  beyond  seo&>  that  then  such  person  or  persons,  and 
his  and  their  heir,  and  heirs,  shall  or  may,  notwith- 
standing the  said  sewn  years  are  expired,  bring  his, 
her,  or  their  action,  or  make  his,  her,  or  their  entry , 
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fts  to,  she,  or  they  might  have  done  before  this  act;      lets, 
so  as  such  person,  or  pereons,  or  Us,  her,  or  their  ^£f 
heir  said  heirs,  shall,  within  three  years  toefct  after  Us,       It. 
her,  or  their  fall  age,  discoveituve,  coining  of sound 
maid,  enlargement  out  of  prison,  e*  returning  from 
beyond  seas,  take  benefit  of,  aadwe  for  the  same, 
and  at  no  time  after  the  said  three  yeans." 

Mr.  Bmien,  for  the  plaintiff,  argued  that  the  term    jim  u*. 
"  beyond  seas?  in  the  statute  of  Hmkatkais,  was  not 
to  be  construed  literacy,  acceding  to  its  geographical 
import,  but  liberally,  and  wkh  reference  to  the  protec- 
tion which  this  clause  of  the  statute  was  intended  to 
afford.    "  Beyond  se&s$  and  out  <tf4ke  date)  are 
analogous  expressions,  and  must  have  the  same  con- 
struction."*   The  expression  beyond  seas  has  been 
borrowed  from  a  corresponding  statute  in  Great  Bri- 
tain, where  it  has  a  local  or  geographical  aptitude, 
which  it  does  not  possess  here.    The  jtoraseelogy  <tf 
the  English  statutes  has  been  modified  t%adapt  it  to 
the  varying  circumstances  of  that  nation.    Anterior 
to  the  accession  of  the  first  James,  the  northern  part 
of  the  island  was  held  by  Scotland  in  distinct  sove- 
reignty, and  in  this  state  of  things,  the  expression 
u  beyond  seas"  would  have  been  unapt.    A  resident 
of  Scotland,  though  that  country  was  then  foreign  to 
England,  would  not  have  been  within  the  proviso  of 
the  statute.    Accordingly,  we  find,  that  the  corres- 
ponding expression  in  the  statutes  passed  anterior  to 

a  Per  Chief  Justice  Marshall.    Faw  r.  Roberdeau's  ei'ra. 
3  Crunch,  174.  ITU 
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1818.  this  period,  is  "  out  of  the  realm."  And  Ml  Justice 
Wilmot,  in  pronouncing  his  opinion  in  the  case  of  the 
King  v.  Walker,*  observes,  that  "  the  legislature  bj 
altering  the  phraseology  of  the  statute  from  '  wt  0/ 
the  realm'  to  '  beyond  seas'  at  this  precise  period, 
seems  to  have  pointed  to  the  case  of  a  dwelling  in 
Scotland."  During  the  war  of  our  revolution,  the 
British  army  was  in  possession  of  part  of  the  state 
of  New- York.  It  has  been  held  there,  that  the  ma- 
ker of  a  promissory  note,  who  was  within  the  British 
lines  during  such  occupancy,  and  departed  with  the 
British  army  at  the  close  of  the  war,  was  otd  of  Ik 
state  during  that  time,  and,  therefore,  not  entitled  to 
plead  the  statute  in  bar;  ancj  that  the  cause  of  actioo 
accrued  only  upon  his  coming  into  the  state  after  the 
peace.  "  The  party  was  out  of  the  jurisdiction  of  Ik 
state.  He  was  quasi  out  of  the  realm.  He  was 
where  the  authority,  which  was  exercised,  was  deri- 
ved, not  from  the  state,  but  from  the  king  of  Great 
Britain  by  jjght  of  conquest."*  So,  in  this  case,  the 
plaintiffs  were  never  within  the  jurisdiction  of  the 
state :  and  if,  in  the  language  of  the  chief  justice  first 
cited,  beyond  seas  and  out  of  the  state  are  analogous 
expressions,  they  are  entitled  to  bring  their  actional 
any  time  within  three  years  after  coming  into  the 
state.  The  opposite  construction  would  invoke  the 
absurdity  of  refusing  the  protection  of  the  statute  to 
a  person  living  in  Chili,  because  access  can  be  had 
to  that  remote  country  by  land ;  whilst  it  is  extended 

a  1  W.  BL  286. 

b  Sleght  v.  Kane,  1  John*.  Cat.  76.  81. 
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to  a  person  residing  in  the  neighbouring  West-India 
island,  because  the  seas  must  be  passed  in  order  to 
reach  the  latter.  ▼.  J 

No  counsel  appeared  to  argue  the  cause  on  the 
other  side. 


Mr.  Justice  Johnson  delivered  the  opinion  of  the 
court  This  is  an  action  of  ejectment.  The  de- 
fence set  up  is  the  act  of  limitations  of  the  state  of 
Georgia.  The  only  question  which  the  case  presents 
is,  whether  the  plaintiff,  who  resided  in  Virginia, 
comes  within  the  exception  in  the  act  in  favour  of 
persons  "  bejond  seas." 

On  this  question,  the  court  are  unanimously  of 
opinion,  that  to  give  a  sensible  construction  to  that 
act,  the  words  "  beyond  seas"  must  be  held  to  be 
equivalent  to  "  without  the  limits  of  the  state," 
and  order  this  opinion  to  be  certified  to  the  cir- 
cuit court  of  the  district  of  Georgia. 


March  9th. 


Certificate  for  the  plaintiff. 


V©*.  HI. 
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The  Amiable  Nancy. 

The  district  courts  of  the  United  States  have  jurisdiction  of  ques- 
tions of  prize,  and  its  incidents,  independent  of  the  special  prottskw 
of  the  prize  act  of  the  26th  June,  1812,  ch.  430.  (CVlD 

On  an  illegal  seizure,  the  original  wrong-doers  may  he  made  respon- 
sible beyond  the  less  actually  sustained*  in  a  case  of  grots  and  wgntos 
outrage ;  but  the  owners  of  the  privateer,  who  are  only  conttracurely 
liable,  are  not  bound  to  the  extent  of  vindictive  damages. 

An  item  for  loss  by  deterioration  of  the  cargo,  not  occasioned  fay  u* 
improper  conduct  of  the  captors,  rejected. 

The  probable  or  possible  profits  of  an  unfinished  voyage  sited  m 
rule  to  estimate  the  damages',  in  a  case  of  marine  trespass. 

The  prime  cost  or  value  of  the  property  lost,  and,  in  case  of  injur/, 
the  diminution  in  value  by  reason  of  the  injury,  with  interest  theroos, 
affords  the  true  measure  for  estimating  damages  in  such  a  esse. 

An  item  for  the  ransom  of  the  vessel  and  cargo,  which  hsd  been 
subsequently  seized  by  another  belligerent,  (as  alleged  for  want  of  pi- 
pers,) of  which  the  vessel  had  been  deprived  by  the  first  capton,** 
jected  under  the  particular  circumstances  of  the  case. 


This  was  a  suit  for  a  marine  trespass,  commenced 
in  the  district  court  for  the  southern  district  of  New* 
York,  by  the  libellants  and  appellants,  who  were  the 
owner,  master,  supercargo,  and  crew  of  the  Hajtian 
schooner  Amiable  Nancy,  against  the  defendants, 
who  were  the  owners  of  the  private  armed  American 
vessel  Scourge. 

The  libel  states,  that  the  Amiable  Nancy  and  her 
cargo  belonged  to  the  libellant,  Peter  Joseph  Mirault, 
of  Port-au-Prince,  in  the  island  of  Hay  ti,  or  Su  Do- 
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mingo;  that  the  vessel,  with  a  cargo  of  corn,  sailed  ill* 
from  Port-au-Prince  about  the  7th  of  October,  1814, 
on  a  voyage  to  Bermuda,  and  in  the  prosecution  there- 
of, about  the  twenty-fourth  day  after  sailing,  in  lati- 
tude 25  degrees  north,  was  obliged,  by  stress  of 
weather,  to  bear  away  for  Antigua,  there  to  refit  and. 
again  proceed  on  the  said  voyage;  that  whilst  pro- 
ceeding toward  Antigua,  about  the  4th  of  November, 
in  the  same  year,  in  latitude  17  degrees  54  minutes 
north,  and  in  longitude  62  degrees  '12  minutes  west, 
the  said*  Hay  tian  schooner  was  boarded  by  an  armed: 
boat's  crew  from  the  private  armed  American  brig. 
Scourge,  commanded  by  Samuel  £ames,  and  owned 
by  the  defendants;  that  Jeremy  C.  Dickenson,  the 
first  lieutenant  of  the  said  brig,  with  the  said  armed 
boat's  crew,  then  and  there  took  possession  of  the 
Amiable  Nancy,  and  robbed  and  plundered  the  fibel- 
lants,  respectively,  of  divers  articles  of  wearing  appa- 
rel, money,  and  other  valuable  effects  of  a  great  value, 
being  all  that  the  libellants,  at  the  time  of  the  board- 
ing as  aforesaid,  were  possessed  of  ^  and  also  robbed 
and  plundered  the  said  schooner  of  her  papers,  not- 
withstanding that  Samuel  C.  Lathrop,  the  officer 
commanding  the  marines  of  the  aforesaid  private 
armed  brig,  and  who  accompanied  the  said  armed 
boat's  crew,  had  reported  to  the  said  Jeremy  C. 
Dickenson  that  he  had  examined  the  said  papers ; 
that  they  were  perfectly  in  order,  and  that  the  said 
schooner  was  a  Uaytian  schooner  as  aforesaid ;  that 
the  said  armed  boat's  crew  also  robbed  and  plunder* 
ed  the  said  schooner  of  divers  articles  belonging  to 
her  tackle  and  apparel,  to  wit,  of  a  log  reel  and  line, 


Ntocy. 
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1818      lines  and  cordage,  and,  also,  of  poultry ;  and  greatly 
ill-treated  the  libellants,  and,  in  particular,  knocked 
down  and  greatly  bruised  the  libellaat,  Frederick 
Rome,  and  pot  the  libelants  in  bodily  fear  and  dan- 
ger of  their  lives ;  that  about  twelve  o'clock  of  the 
same  night,  the  armed  boat's  crew  aforesaid  left  the 
Amiatile  Nancy,  and  the  said  schooner  was  permitted 
to  proceed  on  her  oourse  as  aforesaid,  and  did  so  pro- 
ceed, but  her  papers  were  not  restored,  nor  any  other 
article  of  apparel,  money,  nor  any  of  the  valuable  ef- 
fects of  which  the  said  schooner  and  libellants  had  been 
robbed  and  plundered,  although  the  said  captain  and 
supercargo  did  fiequentiyand  urgendyremopstrate  with 
the  boarding  officer  upon  the  impropriety  of  such  con- 
duct  as  aforesaid ;  and  did  then  and  there  state,  that 
the  said  schooner  could  not  proceed  without  her  said 
papers;  but,  notwithstanding  the  remonstrances  of 
the  said  libellants,  qothing  whatever  which  had  been 
taken  from  the  said  schooner,  and  from  the  libellants, 
was  restored.    That  the  libellant,  Galien  Amie,  was 
not  permitted  to  go  on  board  of  the  said  private  arm- 
ed brig,  although  he  earnestly  requested  permission  so 
to  do,  with  the  intent  to  complain  to  the  commander 
df  the  said  private  armed  brig,  of  the  conduct  of  his 
said  armed  boat's  crew,  and  of  requesting  him  to 
cause  the  papers  and  articles  taken  as  aforesaid,  to  be 
restored  to  the  libellants  and  the  said  schooner.  That 
'  the  said  schooner  continued  on  her  course  as  afore- 
said, and  on  or  about  the  morning  of  the  8th  of  No- 
vember, in  the  year  aforesaid,  arrived  at  the  entrance 
of  the  harbour  of  St,  John's,  in  the  bland  of  Antigua, 
when  she  was  seized  and  detained  by  tris  Britannic  ma- 
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j«ty?s  guard-brig  Spider,  on  account  of  the  want  of  her      isia. 


The 


papers ;  and  both  the  vessel  and  cargo  were,  for  the 
same  reason,  libelled  and  proceeded  against  in  the  vice 
admiralty  prize  court  in  the  said  island.  That  the  Naw?~ 
Amiable  Nancy  was  detained  in  the  possession  of  the 
said  guard-brig  Spicier  until  the  24th  of  November ; 
and  in  consequence  of  an  agreement  previously  made 
between  the  captors  aforesaid  and  the  said  super* 
cargo,  which  he  was  advised  to  make,  in  order  to 
avoid  the  farther  detention,  deterioration  of  the  cargo, 
and  total  loss  of  the  same,  as  of  the  said  schooner,  the 
schooner  and  her  cargo  were  condemned  as  good  and 
lawful  prize,  and  were  immediately  delivered  up  to* 
the  Jjbelfent,  the  supercargo  aforesaid,  on  an  engage- 
ment to  pay  to  the  said  .captors  the  sum  of  $1,000, 
and  all  law  and  court  charges,  to  a  great  amount,  to 
wit,  to  the  amount  of  about  $542  21,  which  said  com- 
promise, law  apd  court  charges  together,  amounted 
to  the  sum  of  $1,542  21,  wbicji  the  libellant,  Frede- 
rick Rous,  was  obliged  to  pay,  and  did  actually  pay, 
in-order  to  procure  the  liberation  of  the  said  vessel 
and  cargo.  And  in  order  to  pay  the  same,  the  said 
Cast-mentioned  libellant  was  obliged  to  pay,  and  did 
pay,  die  farther  sum  of  $536  44,  by  selling  bills  to 
procure  specie  to  make  the  said  payment;  beside 
which,  the  said  cargo  of  corn  sustained  a  loss  of 
$1,200,  by  its  detention  in  port  as  aforesaid,  deteri- 
oration and  fall  in  price ;  and  the  owner  of  said 
schooner  did  sustain  farther  loss  by  the  breaking 
up  of  his  said  voyage,  and  the  said  schooner  being 
obliged  to  leave  Antigua  in  ballast,  although  a  ftdl 
freight  was  offered  to  him*    That  in  consequence  o( 
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181&      the  robbery  and  plunder  of  the  said  schooner,  aid  die 

^£*'   ill-treatment  of  the  libeHants,  and  the  capture  and  de- 

Amiabie     tendon,  as  aforesaid,  heavy  loss  and  damage  aeeraed 

to  the  libellants,  respectively,  amounting  in  the  whole 

to  $15,000. 

The  libel  then  prays,  that  the  defendants,  as  die 
owners  of  die  Scourge,  may  be  decreed  to  pay  to 
the  libellants  the  damages  respectively  sustained  by 
them  by  the  illegal  conduct  of  the  said  boat's  crew, 
with  all  other  charges  and  expenses  thereby  incurred, 
and  losses  therefrom  accruing,  and  for  such  other 
relief  as  may  be  suited  to  the  case. 

The  defendants,  by  their  answer  and  plea,  admit 
that  they  were,  at  the  time  mentioned  in  the  fibd, 
the  owners  of  the  Scourge,  which  was  regularly  com- 
missioned as  a  private  armed  vessel  during  the  lite 
war;  and  that,  whilst  cruising  on  the  high  sew,  she 
met  with  the  said  Haytian  schooner;  but  they  doaot 
admit  that  the  plundering,  outrages,  andother  unlawful  • 
acts  mentioned  in  the  libel,  were  committed  as  thett- 
in  charged ;  they  do,  however,  admit,  that  the  sad 
schooner  was  hoarded  by  *  crew  from  the -Scourge, 
under  the  belief  that  she  was  an  enemy,  and  that 
some  improper  acts  were  committed  by  some  of  the 
said  crew;  buttfcey  deny  their  responsibility  therefor, 
especially  as  the  mid  ciew,  or  some  of  them,  were 
punished  for  their  improper  conduct. 

Samuel  C.  Lathrop,  captain  of  marines  on  board 
the  Scourge,  proved,  that  whilst  the  said  vessel  was 
on  a  cruise,  they  fell  in  with  the  Amiable  Nancy, 
about  the  4th  or  6th  of  November,  1814,  and  boarded 
her;  that  Lieut.  Dickenson  and  himself  with  twelve 


OF  THE  UNITED  STATES.  661 

or  thirteen  of  the  crew,  went  in  the  boarding  boat,  wis. 
under  the  command  of  Lieut.  Dickenson,  and  that 
a&soon  as  the  boat  came  alongside  of  the  schooner, 
Dickenson  and  himself  went  on  board  of  her,  and 
all  the  men  but  one  followed ;  that  the  men  immedi- 
«telely  commenced  plundering  the  vessel,  which 
Dickenson  saw,  and  took  no  measures  to  prevent; 
that  the  witness  examined  her  papers,  and  found  her 
to  be  a  Haytian  schooner,  and  that  they  were  all  re- 
gular, and  so  reported  to  Lieut  Dickenson.  That 
the  boat's  ^rew  ought  not  to  have  gone  on  board  of 
the  schooner  at  all ;  but  Dickenson  did  not  order  them 
back,  and  permitted  them  to  proceed  in  breaking  into 
the  cabin,  breaking  open  the  trunks  of  the  captain 
and  supercargo,  plundering  their  contents,  and  the 
schooner's  crew  of  their  clothes  and  effects,  and  throw- 
ing them  in  bundles  into  the  boat  along  side  the 
schooner;  that  the  captain  and  supercargo  complain- 
ed to  Dickenson  of  the  conduct  of  his  crew,  and  es- 
pecially of  their  destruction  of  the  schooner's  papers ; 
and  the  supercargo  also  complained  of  being  knocked 
down;  but  Dickenson  took  no  notice  of  their  com- 
plaints, and  suffered  the  boat's  crew  to  continue  their 
plundering  two  hours  on  board  of  the  schooner, 
though  he  had  examined  the  schooner's  papers,  and 
made  his  report,  as  before  stated,  inlen  minutes  after 
going  on  board. 

Commissions  were  issued  to  Antigua  and  Port-au- 
Prince  to  take  testimony  on  the  part  of  the  KbeUants. 
Under  the  Antigua  commission,  it  was  proved,  that 
the  Amiable  Nancy  and  her  cargo  were  seized,  libel- 
led) and  condemned  at  Antigua,  on  account  of  her 
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181*.      wast  of  papers*    That  the  supercargo  compromised 
^J2^   with  the  captors  for  21,000,  aad  court  charge* 


$542  21,  which  he  was  advised  to  do,  as  most  for  the 
a*cr*  interest  of  the  owner.  That  it  was  necessary  to  pay 
this  amount  in  specie,  which  could  only  be  raised  by 
a  sale  of  the  bills  for  which  the  cargo  was  sold,  qd 
was  done  at  a  loss  of  2536  44:  that  other  turn 
were  disbursed  for  the  vessel*  making  k  the  whole 
|2127  60.  During  the  detention  of  the  fessel,  the 
price  of  <sorn  fell  a  dollar  a  bushel,  and  die  cargo 
was  injured  by  the  search  of  the  schooner,  made  by 
the,  Spider's  crew,  which  occasioned  a  loss  of  1 1^200. 
The  expenses  of  the  schooner  at  Antigua  were 
proved  to  lie  2414.  The  value  of  the  articles  plun- 
dered from  the  vessel,  captain,  supercargo,  and  crew, 
was  proved  by  one  of  the  witnesses,  and  by  the  pro- 
test ;  also,  the  ill-treatment  and  personal  violence  com- 
plained of. 

Under  the  commission  to  Port-au-Prince,  it  was 
proved  that  the  libellant,  Peter  Joseph  Mirault,  was 
the  owner  of  both  the  schooner  and  cargo,  and  that 
the  schooner  was  a  Haytian  vessel,  regularly  docu- 
mented as  such.  The  detention  and  plunder  of  the 
schooner,  by  the  boat's  crew  of  the  Scourge,  is  fall  J 
and  particularly  proved  by  one  of  the  seamen  on  boari 
of  the  schooner.  The  object  of  the  voyage  to  Ber- 
muda, and  the  loss  sustained  in  consequence  of  its  be- 
ing broken  up,  are  also  proved. 

On  the  hearing  of  the  cause  in  the  district  court,  it 
was  referred  to  the  clerk,  or  his  deputy,  to  associate 
with  him  two  merchants,  and  report  the  damages 
sustained  by  the  iifaeUants.    The  deputy  clerk  ac- 
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cordingly  associated  with  Tiitn  two  respectable  mef*      isis.  , 

chants,  one  chosen  by  each  of  the  parties,,  who  re-    *-^^^» 
ported  the  damages  as  follows :  s 

^  Money  paid  for  redeeming  res* 
sel  and  cargo,  at  Antigua, 
after  condemnation,      .        $2,12?  60 

Loss  sustained  on  sales  of  the  * 

cargo  of  corn,  at  Antigua,  in 
consequence  of  the  capture,     1,200  00 

Detention,  wages  of  the  crew  at 

Antigua,  in  consequence  of 

seizure  by  the  Spider  brig, 

occasioned  by  the  loss  of  ship's 

papers,        .  •  414  00 

Articles    plundered  from    the 

schooner  Amiable  Nancy,  25  00 

Money  and  effects  plundered 
from  M.  Roux,  the  super- 
cargo,       ...  470  00 

Money  and  effects  plundered 
from  the  officers  -and  crew 
of  the  Amiable  Nancy— 
From  Captain  Amie,  100  00 

Moriset,  mate,    80  00 

E.  Lenau,     .    54  00 

J.  J.  Loiseau,    53  00 

Michael,      .       10  00 

Savou,  7  00 

=-    304  00 

■  .      ■     4,S*»to 

Vol..  IT?:  71 
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1818.  Loss  sustained  in  consequence  of  the  ex* 
penses  occasioned  by  the  seizure  and 
condemnation  in  Antigua,  growing  out 
of  the  Amiable  Nancy  having  been 
deprived  of  her  papers  by  the  acts  of 
the  officers  and  crew  of  the  Scourge, 
as  proved  by  the  deposition  of  Samuel 
Dawson,  and  F.  Lavaud,  of  Port-au- 
Prince,         .....        3,500  00 


8,040  60 


Interest  on  this  sum,  from  1st  January, 
1815,  till  the  1st  July,  1817,  at  6  per 
cent  per  annum,        .        .        .  1,206  07 


9,246  67 


Allowance  for  M.  Rqux's  expenses  to  and 
from  Port-au-Prince,  Antigua,  Boston, 
&c;  detention  in  New-York,  loss  of 
time,  and  other  incidental  expenses, 
procuring  evidence,  and  attending  the 
trial,        ......  1,50000 


$10,746  67 


This  report  was  confirmed  by  the  court,  and  it 
was  further  ordered  by  the  court,  that  the  defendant 
should  pay  to  the  libellant,  for  personal  injuries,  as 
follows : 

To  the  supercargo,  five  hundred  dollars,       $500 
To  the  captain,  one  hundred  dollars,        .       100 
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To  the  mate,  one  hundred  dollars, 
To  the  sailor,  fifty  dollars, 


$750 


The 

Amiable 

Nancy. 


And  that  the  defendants  should  pay  to  the  libe- 
lants one  thousand  dollars,  for  the  commission  claim* 
ed  by  the  supercargo,  Frederick  Roux,  seven  hun- 
dred and  fifty  dollars  for  counsel  fees,  the  proctor's 
costs,  and  the  costs  of  court. 

The  defendants  appealed  from  the  decision  of  the 
district  court  to  the  circuit  court  for  the  southern  dis- 
trict of  New-York,  where  it  vVas  heard  in  September 
term,  1815,  and  the  following  decree  made  : 

This  appeal  having  been  argued,  &c.  this  court, 
after  mature  deliberation  thereon,  do  order,  adjudge, 
and  decree,  that  the  sentence  of  the  district  court, 
which  has  been  appealed  from,  be  reversed,  and  this 
court  proceeding  to  assess  the  damages  in  this  cause* 
make  the  following  allowances,  that  is  to  say- 
To  the  Owner  qftlte  Schooner. 

1.  For  expenses  during  her  de- 
tention at  Antigua,  in  con- 
formity with  the  estimate  of 

the  consignee,        ,        .      $300  00 

2.  For  expenses  of  the  mate  and 

supercargo  while  there,  ac-  • 

cording  to  the  testimony  of 

the  same  witness,        .  70  00 

3.  For  articles  plundered  from 
schooner,        .        .        .         25  00 
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181$.  Interest  on  these  sums  at  10 
percent  from  1st  of  January, 
1815,  to  1st  September,  1817, 
two  years  and  eight  months,  103  94 

498  9* 

To  the  Master  of  the  Schooner. 

1.  For  articles  taken  from  him,  100  00 
The  same  interest  cm  this  sum,    26  66  * 

2.  For  personal  injuries,  100  00 


226  G6 


To  the  Supercargo. 

1.  For  articles  plundered  of  him,  470  00 
The  like  interest  on  this  sum,     114  32 

2.  For  personal  wrongs,  500  00 

1084  33 

3.  For  his  expenses  in  collect- 
ing testimony  at  Antigua, 
Port-au-Prince,  &c,  and  at- 
tending trial,        .  750  00 

TotheMate. 
1:  For  the  property  lost  by  him,    80  00 
The  like  interest  on  this  sum,    21  32 
2.  For  injury  to  his  person,         100  00 

201  52 

To  LenaUj  the  Sailor. 
1,  For  property  robbed  of  him,    54  00 
The  like  interest  on  this  sum,    14  40 
%  For  injury  to  his  person,         50  00 

118  40 


>  U 


$2879  « 
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It  is  therefore  further-  ordered  and  directed.  That      m$. 
there  be  paid  by  the  appellants,  to  the  respondents    ^^T^ 
and  libellants,  the  said  sum  of  two  thousand  eight     Amiable 
hundred   and   seventy-nine  dollars  and  sixty-four     **aocy. 
cents,  in  the  .manner  and  proportions   following! 
that  is  to  say — to  the  libellant,  Peter  Joseph  Mirault, 
ownet  of  the  schooner  and  cargo,  the  siuh  of  four 
hundred  and  ninety-eight  dollars  and  ninety-four 
cents ;  to  the  libellant,  Galien  Amie,  master  of  the 
schooner,  the  sum  of  $226  66 ;  to  the  libellant,  Frede* 
rick  Roux,  the  supercargo,  the  sum  of  81,834  32; 
to  the  libellant,  Anthony  Morisset,  the  mate,  the  sum 
of  $201  32 ;  to  the  libellant,  Elie  Lenau,  one  of  the 
mariners,  the  sum  of  $118  40. 

And  it  is  further  ordered,  adjudged,  and  decreed  f 
That  the  appellants  pay  the  further  sum  of  $750  for 
.counsel  fees  in  the  district  court ;  and  that  they  also 
pay  the  proctor's  costs  in  the  said  court,  and  the 
costs  of  that  court,  to  be  taxed. 

And  it  is  further  ordered  and  decreed,  That  each 
party  pay  his  own  costs  in  this  court ;  from  which 
decree  the  libellants  appealed  to  this  court 

This  cause  was  argued  by  Mr.  Sergeant  and  Mr. 
Baldwin*  for  the  appellants,  and  by  Mr.  D.  B.  Og- 
den  for  the  respondents.* 

Mr.  Justice  Story  delivered  the  opinion  of  the  AfcroMtt* 
court     The  jurisdiction  of  the  district  court  to  en* 

a  They  cited  The  Lucy,  3  Hob.  208.  The  Narcnrai,  4  Jfet.  IF. 
The  Lively,  1  QaOi*.  315. 

I  He  cited  Del  Col  v.  Arnold,  3  Ball.  333.  v 
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1819.      tertain  this  suit,  by  virtue  of  its  general  admiralty 
<*2£*'   and  maritime  jurisdiction,  and  independent  of  the 
Amiable     special  provisions  of  the  prize  act  of  the  26th  of 
W™**     June,  1812,  ch.  107.  has  been  so  repeatedly  decided 
by  this  court,  that  it  cannot  be  permitted  again  to  be 
judicially  brought  into  doubt.-    Upon  die  facts  dis- 
closed in  the  evidence,  this  must  be  pronounced  a  case 
of  gross  and  wanton  outrage,  without  any  just  pro- 
vocation or  excuse.     Under  such  circumstances,  the 
honour  of  the  country,  and  the  duty  of  the  court, 
equally  require  that  a  just  compensation  should  be 
made  to  the  unoffending  neutrals,  for  all  the  injuries 
Act«mi  mo*,  and  losses  actually  sustained  by  them.    And  if  this 
rinftto!££*  were  a  suit  against  the  original  wrong-doers,  it  might 
d£njm!!!plbdt  ^  prop61*  t0*  g°  yet  farther,  and  visit  upon  them  in 
ti£  pri^toen  *^e  *hape  of  exemplary  damages,  the  proper  puoish- 
S^b^ST  ment  which  belongs  to  such  lawless  misconduct 
OTjSy  £T  But  it  is  to  be  considered,  that  this  is  a  suit  against 
**  the  owners  of  the  privateer,  upon  whom  the  law  has, 

from  motives  of  policy,  devolved  a  responsibility  for 
die  conduct  of  the  officers  and  crew  employed  hy 
them,  and  yet,  from  the  nature  of  the  service,  they 
can  scarcely  ever  be  able  to  secure  to  themselves  an 


a  Vide  ante,  vol.  II.  Appendix,  note  1.  p.  5.  The  jurisdic- 
tion of  the  admiralty,  as  a  court  of  prize,  has  been  recently  re* 
viewed  in  England,  on  an  application  to  the  court  of  chancery 
for  a  prohibition,  in  which  it  was  determined,  that  this  juris- 
diction does  not  depend  upon  the  prize  act  or  commission,  nor 
cease  with  the  cessation  of  hostilities  ;  but  that  it  extends  to 
aO  the  incidents  of  prize,  and  to  an  indefinite  period  tfer 
the  termination  of  the  war.  Ex  parU  Lynch  et  */.  1  Mrf* 
dock's  Rep.  15. 
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adequate  indemnity  in  cases  of  loss.    They  are  in-      iti«. 


nocent  of  the  demerit  of  this  transaction,  having  nei- 
ther  directed  it,  nor  countenanced  it,  nor  participated  AmiabU 
in  it  in  the  slightest  degree.  Under  such  circumstan-  "^ 
ces,  we  are  of  opinion,  that  they  are  bound  to  repair 
all  the  real  injuries  and  personal  wrongs  sustained  by 
the  libellants,  but  they  are  not  bound  to  the  extent  of 
vindictive  damages.  While  the  government  of  the  % 
country  shall  choose  to  authorize  the  employment  of 
privateers  in  its  public  wars,  with  the  knowledge  that 
such  employment  cannot  be  exempt  from  occasional 
irregularities  and  improper  conduct,  it  cannot  be  the 
duty  of  courts  of  justice  to  defeat  the  policy  of  the 
government,  by  burthening  the  service  with  a  respon- 
sibility beyond  what  justice  requires,  with  a  responsi- 
bility for  unliquidated  damages,  resting  in  mere  dis- 
cretion, and  intended  to  punish  offenders. 

As  the  respondents  have  not  appealed  from  the  de- 
cree of  the  circuit  court,  that  decree,  so  far  as  it  allows 
damages  against  them,  is  not  re-examinable  here. 
And  the  only  inquiry  will  be,  whether  any  of  the 
items  allowed  by  the  district  court,  were  improperly  , 
rejected  by  the  circuit  court. 

And  first,  as  to  the  item  of  1,200  dollars,  for  losses    ao  i*m  for 
sustained  in  the  sale  of  the  cargo  at  Antigua.    This  nontioooruie 

°  °  cftrco,  not  oc- 

loss  is  said  to  have  been  occasioned  partly  by  the  de-  ?••"■"?  ** t,M> 

*  *       *  improper  con? 

terioration  of  the  corn  by  sea  damage,  the  mixing  of  S?  wj«rt2t 
the  damaged  with  the  sound  corn  by  the  improper 
conduct  of  the  crew  of  the  Spider  brig  of  war,  and 
partly  by  a  fall  of  the  price  of  corn  during  the  de- 
tention of  the  vessel  at  Antigua.  We  are  of  opinion, 
that  this  item  was  properly  rejected.    The  injury  to 
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i»i8.  the  com  was  in  no  degree  attributable  to  the  impro^ 
per  conduct  of  the  officers  and  crew  of  the  privateer. 
The  vessel  was  actually  bound  to  Antigua  at  the 
time  when  she  was  met  by  the  privateer,  under  a 
Necessity  occasioned  by  stress  of  weather,  and  the 
fall  of  the  market  there  is  precisely  what  would 
have  arisen  upon  the  arrival  of  the  vessel  under  or- 
dinary circumstances.  Unless,  therefore,  the  sale  of 
'  the  corn  was  compelled  at  Antigua,  solely  by  the 

misconduct  of  the  privateer,  (which,  in  our  opinion, 
was  not  the  case,)  the  claim  for  such  loss  cannot  be 
sustained. 
The  proubie      Another  item  is  3,500  dollars,  for  the  loss  of  the 
fiuof  «n  un-  supposed  profits  of  the  voyage  on  which  the  Amia- 
^fofSLS0  k'e  Nancy  was  originally  bound.     In  the  opinion  of 
£1  uUpJT*  d**  court,  this  item  also  was  properly  rejected.    The  1 
tJ^of  cfc  probable  or  possible  benefits  of  a  voyage,  as  yet  t* 
1  fieri,  can  never  afford  a  safe  rule  by  which  to  estimate 
damages  in  cases  of  a  marine  trespass.    There  is 
so  much  uncertainty  in  the  rule  itself,  so  many  con- 
tingencies which  may  vary  or  extinguish  its  appli* 
tion,  -and  so  many  difficulties  in  sustaining  its  legal 
correctness,  that  the  court  cannot  believe  it  proper  to 
entertain  it.    In  several  cases  in  this  court,  the  claim 
for  profits  has  been  expressly  overruled;  and  in  Del 
Col  v.  Arnold,  (3  Datt.  333.)  and  The  Anna  Maria, 
(2  Wheat.  Rep.  327.)  it  was,  after  strict  consideration, 
held,  that  the  prime  cost,  or  value  of  the  property  lost,  at 
the  time  of  the  loss,  and  in  case  of  injury,  the  dimi- 
nution in  value,  by  reason  of  the  injury,  with  interest 
upon  such  valuation,  afforded  the  true  measm*  f* 
assessing  damages.    This  rule  may  not  secure  a  com-  % 
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ffete  indemnity  for  aO  possible  injuries;  but  if  has     jm. 
certainty  and  general  applicability  to  recommend  it, 
«nd  in  almost  all  cases,  will  give  a  fair  and  just  re- 
^mpense. 

The  next  item  is  2,127  dollars  and  60  cents,  for  aTE^** 
the  ransom  of  the  vessel  and  cargo,  and  the  payment  jSSJu* 
of  the  costs  of  court    The  evidence  upon  this  head 
is  not  very  satisfactory  in  its  details.    It  is  asserted 
that  the  vessel  was  seized  for  the  want  of  papers,  but 
whether  as  prize  of  war,  or  to  enforce  a  municipal 
forfeiture,  is  not  distinctly  stated ;  and  no  copy  of  the 
proceedings  of  the  court  is  produced  to  clear  up  a 
single  doubt  or  obscurity.   Nor  does  it  appear,  whe- 
ther the  compromise  was  made  before  or  after  the  libel 
was  filed ;  and  it  is  admitted  that  it  was  made  without 
^taking  the  advice. of  counsel,  upon  the  mere  opinion 
of  a  merchant  at  Antigua,  who  supposed  that  a  con- 
demnation would  certainly  ensue.    Upon  what  le- 
gal grounds  this  opinion  could  be  reasonably  enter- 
tained, it  is  extremely  difficult  to  perceive.    Assuming 
that  the.  vessel  and  cargo  were  seized  as  prize  of  war, 
it  cannot  for  a  moment  be  admitted,  that  the  mere 
-  want  of  papers  could  afford  a  just  cause  of  condem- 
nation.   It  might  be  a  circumstance  of  suspicion ; 
but  explained  (as  it  must  have  been)  by  the  prepa- 
ratory examinations  of  the  officers  and  crew,  and  by 
the  fact  of  a  voluntary  arrival,  it  is  difficult  to  sup- 
pose that  there  could  be  any  judicial  hesitation  in 
immediately  acquitting  the  property.    And  the  far- 
thest  th?u  any  prize  court  could,  by  the  upmost 
strainiiig,  be  presumed  to  go,  would  be  to  order  far- 
ther proof  of  the  proprietary  interest    It  would  to 
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1818.  the  highest  injustice  to  die  British  courts  to  suppose 
that  the  mere  want  of  papers,  under  such  circumstan- 
ces, could  draw  after  it  the  penalty  of  confiscation. 
We  do  not,  therefore,  think,  that  the  ransom  was  joe* 
tifiable'or  reasonable.  The  utmost  extent  of  loss  to 
which  the  owner  was  liable,  was  the  payment  of 
the  costs  and  expenses  of  bringing  the  property  to 
adjudication ;  and  for  such  costs  and  expenses,  as  for 
as  they  were  incurred  and  paid,  the  owner  is  now  en- 
titled to  receive  a  recompense.  In  this  respect,  the 
decree  of  the  circuit  court  ought  to  be  amended. 
The  item  for  the  supercargo's  commission  was 
mSZSEmZ  also  properly  rejected.  It  does  not  appear,  with  cer- 
tainty, to  what  sum  he  was  entitled ;  and  under  the 
circumstances,  if  lost,  (which  is  not  satisfactorily 
shown,)  the  commissions  were  not  lost  by  any  act  for 
which  the  respondents  are  liable.  The  sum  allowed 
for  the  travel,  attendance,  and  expenses  of  the  super- 
cargo in  procuring  testimony,  by  the  circuit  court,  is, 
in  our  judgment,  an  adequate  compensation. 

The  sum  of  44  dollars  was  (probably  by  mistake) 
deducted  by  the  circuit  court  from  the  expenses  at 
Antigua.    This  sum  is  to  be  reinstated. 

To  the  decree  of  the  circuit  court  there  are,  con- 
sequently, to  be  added  the  following  sums,  viz. 

For  expenses  and  costs  of  court  at  Antigua,  542 
dollars,  21  cents. 

The  loss  on  the  exchange  to  pay  that  sum,  (say) 
188  dollars. 

The  short  allowance  of  expenses,  44  dollars. 

In  the  whole,  amounting  to  the  stim  of  774  dot* 
lars  21  cents,  on  which  interest,  at  the  rate  of  6  P* 
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ee»t,  is  to  be  allowed  from  the  time  of  payment  up      ibis. 
to  the  time  of  this  judgment    And  the  decree  of  the 
circuit  court  is  to  be  reformed  accordingly. 

Decree  reformed. 


•:o: 


(Chance*?.) 

Craig  v.  Leslie  et  al 


R.  C,  a  eitixm  of  Virginia,  being  seised  of  reel  property  in  that 
•late,  made  his  will :  "  Id  the  first  place  1  give,  devise,  and  bequeath 
unto  J.  L."  and  four  others,  ct  all  my  estate,  real  and  personal,  of 
which  I  may  4m  seised  and  possessed  in  any  part  of  America,  in  ape* 
eial  trust,  that  the  afore-mentioned  persons,  or  such  of  them  as  may  be 
living  at  my  death,  will  sell  my  personal  estate  to  the  highest  bidder, 
on  two  years  credit,  and  my  real  estate  on  one,  two,  and  three  years 
credit,  provided  satisfactory  security  be  given  by  bond  and  deed  of 
trust.  In  the  second  place,  I  give  and  bequeath  to  my  brother  T.  C." 
am  often,  "  all  the  proceeds  of  my  estate,  real  and  personal,  which  I 
hare  herein  directed  to  be  sold,  to  be  remitted  to  him,  accordingly 
ma  the  payments  are  made,  and  I  hereby  declare  the  aforesaid  J.  L." 
ami  the  four  other  persons,  "to  be  my  trustees  and  executors  for  the 
purposes  afore-meotioned."    Held,  that  the  legacy  given  to  T.  C,  in 
the  will  of  R.  C,  was  to  be  considered  as  a  bequest  of  pergonal  estate, 
which  he  was  capable  of  taking  for  bit  own  benefit,  though  an  alien. 

Equity  considers  land,  directed  in  wills,  or  other  instruments,  to  be 
sold  and  converted  into  money,  as  money ;  and  money  directed  to  be 
employed  in  the  purchase  of  land,  as  land. 

Where  the  whole  beneficial  interest  in  the  land  or  money,  thus  di- 
rected to  be  employed,  belongs  to  the  person  lor  whose  use  it  is  given, 
■  a>  court  of  equity  will  permit  the  cestui  out  truti  to  take  the  money 
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181*       or  the  land  at  hi»  0)00(100,  if  1m  elect  tefcre  the 


v. 


Craif  Botmcaieef  fhedeathoftbeeaifMioue  fro**,  without  baring  de- 


haVolao Hon,  the  properly  a/ill  pa*  td  hk  heho  or  penouat 
fopreeootatirofl,  in  the  tame  manner  at  it  would  baro  done  if  the  oou- 
Portion  had  been  made,  and  the  trust  executed  in  hk  life  time.  . 

The  eate  of  Roper  r.  Radelifi;  9  Mod.  167.  exaouned ;  dittingtakb* 
ad  from  the  promt  owe;  and,  to  far  at  it  ooniiott  with  it,  over- 
ruled. 

This  was  a  case  certified  from  the  circuit  court  fitir 
the  district  of  Virginia,  in  which  the  opinions  of  the 
judges  of  that  court  were  opposed  on  the  following 
question ;  viz.  Whether  the  legacy  given  to  Thomas 
Craig,  an  alien,  in  the  will  of  Robert  Craig,  is  to  be 
considered  as  a  devise,  which  he  can  take  onlj  for 
die  benefit  of  the  commonwealth,  and  cannot  bold; 
or  a  bequest  of  a  personal  chattel,  which  he  qoold 
take  for  his  own  benefit? 

This  question  grows  out  of  the  will  of  Robert 
Craig,  a  citizen  of  Virginia,  and  arose  in  a  suit  brought 
on  the  equity  side  of  the  circuit  court  for  the  district 
of  Virginia,  by  Thomas  Craig,  against  the  tiuutun 
named  in  the  will  of  the  said  Robert  Craig,  to  compel 
the  said  trustee  to  execute  the  trusts,  by  selling  die 
trust  fund,  and  paying  over  the  proceeds  of  die  name 
to  the  complainant 

The  clause  in  the  will  of  Robert  Craig,  upon  which 
the  question  arises,  is  expressed  in  the  foBoweng 
terms,  viz.  "In  the  first  place,  I  give,  devise,  and  be- 
queath unto  John  Leslie,"  and  four  others,  u  all  my 
estate,  real  and  personal,  of  which  1  may  diesetaed 
or  possessed,  in  any  part  of  America,  in  special  tntst, 
that  the  aforementioned  persona!  or.  such  of  them  as 
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may  be  living  at  my  death,  w21  rail  my  personal  ea-  isis. 
«ate  to  the  highest  bidder,  on  two  years  credit,  and 
my  real  estate  on  one,  two,  and  three  years  credit, 
provided  satisfactory  security  be  given,  by  bond  and 
deed  of  trust  In  the  second  place,  I  give  and  be* 
tpieath  to  my  brother,  Thomas  Craig,  of  Bekh  pa* 
fish,  Ayrshire,  Scotland,  all  the  proceeds  of  my  es* 
tate,  both  real  and  persona],  which  I  have  hefrein  di+ 
fected  to  be  sold)  to  be  remitted  unto  him  accordingly 
a*  the  payments  are  made,  and  I  hereby  declare  the 
aforesaid  John  Leslie,"  and  the  four  other  persons, 
"to  be  my  trustees  and  executors  for  the  purposes 
afore-mentioned." 

The  attorney  general  of  Virginia,  on  behalf  of  that 
ttate,  filed  a  cross  bill  against  the  plaintiff  in  the  ori- 
ginal suit,  and  the  trustee;  the  prayer  of  which  is  to 
eotopel  die  trustee  to  sell  the  trust  estate,  so  for  as  it 
consists  of  real  estate,  and  to  appropriate  the  proceeds 
to  die  use  of  the  said  commonwealth,  by  paying  the 
saafe  into  ks  publie  treasury. 

The  wilt  of  Robert  •  Craig  was  proved  in  June, 
Wll,  and  the  present  suit  was  instituted  some  time 
in  the  year  1815. 

Mr.  Nkhotoj  (attorney  general  of  Virginia,)  argu-  Abiy  \ 
*d,  that  most,  if  not  all  nations,  have  imposed  some 
lestridions  upon  die  capacity  of  aliens,  to  hold  pro- 
perty within  the  territory  of  the  nation.  The  law  of 
Eagland  and  the  law  of  Viigima  being  the  same  in 
this  respect,  there  is  no  want  of  reciprocity,  and  there 
is  a  peculiar  fitnes&in  extending  the  same  rule  to  Bri- 
tish subjects  in  this  country,  as  is  imposed  on  Ameri- 
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int.      can  citizens  in  England.  By  the  law  of  Enghffli 
S^^/  an  alien  cannot  take  a  freehold  by  •inheritance;  In 
maj  take  by  purchase,  bat  cannot  hold :  k  escheats 
to  the  crown  upon  an  inquest  of  office.    Nor  is  Ail 
incapacity  confined  to  a  freehold  interest:  iteitecds 
to  leaseholds,  and  any  the  smallest  interest  ia  lands.9 
The  severity  of  this  rule  has  been  relaxed  only  for 
the  benefit  of  commerce,    and  that  very  partiafly; 
An  alien  merchant  may  take  a  lease  for  yeaft  of 
a  house  for  habitation,  but  not  of  lands,  &c.  Andao 
other  alien  can  even  take  a  lease  of  a  boose  for  habi- 
tation.*   The  rule  may  be  considered  as  iffibeial,  m 
inconsistent  with  the  enlightened  spirit  of  the  age; 
but  its  wisdom  may  be  vindicated  on  many  grounds; 
and  it  can  only  be  dispensed  with  by  the  legislate 
will,  or  by  compact  with  foreign  nations.    As  Low 
Mansfield  said  of  the  laws  against  the  Papists,  awh* 
fiber  the  policy  be  sound  or  not,  so  long  »  &! 
continue  in  force  they  must  be  executed  by  courts  of 
justice  according  to  their  true  intent  and  mcaBBig. 
The  legislature  only  can  vary  or  alter  the  law.*  Tk 
property  in  question  consisted  of  real  estate,  which 
remained  in  specie,  at  the  time  of  the  devisor's  de» 
The  devise  of  a  trust  in  lands  cannot  operate  for  the 
benefit  of  an  alien.    No  equitable  fiction  can  change 
the  specific  quality  of  the  property.     It  is  the  srttW 
doctrine  of  the  common  law,  that  an  alien  cesttn  (p* 

a  Co.  Litt.  «.  *.  Hugntve's  notes.    Calvin's  case,  Cfc  &t> 
PaH  7.  18.  b. 
I  A.  t  Foone  v.  Blount,  Camp.  466, 
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trust  can  only  take  for  the  king's  use/  All  the  rea-  ieis. 
tons  of  policy  which  incapacitate  him  from  holding 
a  legal  estate  in  lands,  equally  apply  to  disable  him 
from  holding  an  equitable  estate  in  the  same  species 
mi  prop  erty ;  it  is  the  usufruct,  of  which  the  law  aims 
to  deprive  him.  Trust  estates  are  governed  by  pre* 
cisely  the  same  rules  as  legal  estates.  "  The  forum 
where  it  is  adjudged/'  says  Lord  Mansfield,  speak- 
ing in  a  court  of  equity,  "  is  the  only  difference 
between  trusts  and  legal  estates.  Trusts  here  are 
considered,  as  between  the  cestui  que  trustsy  and 
trustee,  (and  all  claiming  by,  through,  or  under 
them,  or  in  consequence  of  their  estates,)  as  the 
ownership  and  as  legal  estates,  except  when  it  can 
be  pleaded  in  bar  of  this  right  of  jurisdiction.  What- 
ever would  be  the  rule  of  law  if  it  was  a  legal  estate, 
is  applied  in  equity  to  a  trust  estate/'6  Again ;  speak* 
ing  of  the  case  of  Banks  v.  Sutton,  he  says,  "  So  that 
I  take  it  by  the  great  authority  of  this  determination 
on  clear  law  and  reason,  cestui  que  trust  is  actually 
and  absolutely  seized  of  the  freehold  in  considera- 
tion of  this  court;  and  that,  therefore,  the  legal  con- 
sequence of  an  actual  seizure  of  the  freehold,  shall 
in  this  court  follow  for  the  benefit  of  one  in  the 

«  The  King  v.  Holland,  Styles,  20.  Meyn,  14.  Rolled  Mr. 
1£4.  534.  The  Attorney  General  y.  Sir  George  Sands,  ISO* 
131.  3  Ch.  Rep.  33.  Hobart,  214.  1  Mod.  17.  Hardres, 
495.  Cro.  Jac.  612.  Gilbert  on  Uses  and  Trusts,  243.  1  Com. 
tHg.  300.  1  Bac.  Abr.  let.  C.  tit.  Alien,  132.  Harrison's 
case,  Mr.  Jefferson's  correspondence  with  Mr.  Hammond, 
StaU  Papers,  Waite's  ed.  vol.  1.  p.  394. 

b  Burgess  r.  Wheate,  1  W.  Bl.  160. 
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181$,  pattS*  The  cestui  que  trust,  in  the  present  cas^ 
takes  an  interest  which  extends  to  the  whole  estate. 
with  an  election  to  take  it  as  land.  Nobody  but  be 
can  compel  the  trustees  to  sell,  and  they  may  hoH 
the  trust,  and  apply  it  for  the  benefit  of  the  ceste' 
que  trust  forever.  This  is  precisely  the  mode  in  whick 
the  monastic  and  other  ecclesiastical  institutions,  per- 
verted  the  invention  of  uses,  in  order  to  evade  the 
statutes  of  mortmain,  and  they  might  be  applied  in  the 
same  manner  to  evade  the  disability  of  aliens  to  hold 
a  legal  estate  in  real  property.  Even  supposing  this 
to  be  a  personal  trust ;  it  is  a  devise  of  the  pro- 
fits growing  out  of  land,  which  would,  until  a  sale, 
accumulate  for  the  advantage  of.au  alien,  and  is 
equivalent  to  a  devise  of  the  land  itself  to  an  alien. 
There  is  nothing  compulsory  upon  the  trustees  to 
sell,  and  by  collusion  between  them  and  the  ufr 
que  trust,  the  sale  might  be  postponed  forever,  whilst 
an  alien  enjoyed  the  profits  of  the  lands,  and  trans- 
mitted |  them  to]  his  representative.  But  this  devise 
of  the  proceeds  ofgthe  sale  of  lands  was,  ineflect,  a 
devise  of  real  property.  The  leading  case  on  this 
subject0  is  strongly  fortified  by  subsequent  dec* 
sions/    In  Roper  v.  Radcliffe,  it  was  solemnly  de- 

a  Id.  161,  162. 

b  1  Soft.  228.  1  Eq.  Cos.  Mr,  98.  1  Vts.  41.  &•  » 
46.  a.  Cro.  Eliz.  190. 

c  Roper  v.  Radcliffe,  9  Mod.  167.  181. 

d  The  Attorney  General  v.  Lord  Weymonth,  Arffer.  » 
Davew  v.  Dewes,  3  P.  Wm*.  46.  Hill  v.  Ftlkessft  *  P-  ** 
6.  10  Mod.  483.  TheKhfcv.  The  IahsbitaaU  of  Wivdi* 
ham,  Doug.  73?. 
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terming  tbftt  lawJs  giv«n  m  tw#,  or  d?v»pd  to  p*y      wq. 

*  debts  ?nd  legacies,  shal}  be  deemed  as  money  fc  ^wT* 
respect  to  creditors,  but  not  in  respect  to  the  heir  at  t  jr; 
law  or  residuary  legatee,  pi  respect  to  whom  tjiey 
shall  be  deemed  in  equity  as  fopdsi :  and  that,  Wjfmr 
quently,  the  residue,  in  that  cpsp,  being  devised  t9 
persons  incapable  of  holding  3n  interest  in  lapds,  the 
ifcvige  was  void.  The  application  of  this  principle 
%q  the  present  c*se  is  obvjupqs.  Nor  can  the  conse* 
^uence  of  forfeiture  be  avoided  by  the  cestui  qu$ 
trust  electing  to  take  the  property  as  money.  The 
exercise  of  th$  right  of  election  fop  such  a  purpose  was 
denied  in  Roper  v.  Radcliffib,  a&d  iq  the  Attorney  Ger 
neral  v.  JLord  Weymouth.  The  rights  of  the  com- 
monwealth may  be  enforced  in  a  court  of  equity, 
because  the  disability  of  an  alien  to  hold  lands  for 
Jbis  own  benefit  is  not  considered  as  a  penal  for- 
feiture, but  arises  merely  from  the  policy  of  the  law. 

"ft  has,  therefore,  been  adjudged  in  equity,  that  he 
cannot  demur  to  the  discovery  of  any  circumstances 
Dtec&sary  to  establish  the  fact  of  alienage/ 

•  Mr.  Wickham,  contra,  argued,  that  this  was  a 
mere  question  as  between  the  heirs  and  personal  re- 
presentatives. If  the  property  in  question  be  real 
property  ia  the  view  of  a  court  of  equity,  it  is  ad- 
mitted that  an  alien  cannot  hold  it.  But,  on  the  other 
hand,  if  it  be  personal  property,  it  cannot  be  denied 
that  he  may  take  and  hold  it    If,  ^between  citi* 


a  The  Attorney  General  v.  Daplessis,  Parker,  144.   5  Bra. 
Pari.  Gu.  91. 
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1816.  tens,  it  be  personal  property,  it  must  besoasre- 
yp/Tw/  spects  aliens.  A  court  of  law  can  only  look  to  the 
t.  legal  quality  of  the  property.  At  law  the  interest 
is  vested  in  the  trustee ;  but  a  court  of  equity  takes 
notice  of  the  title  of  the  cestui  que  trust,  as  benefi- 
cially interested,  and  regards  the  quality  of  the  estate 
as  respects  his  interest  only.  It  is  incontestable,  that 
there  may  be  personal  trusts  of  real  property.  Such 
are  the  familar  instances  of  trusts  for  the  payment  of 
debts  and  legacies  charged  on  land ;  trusts  for  raising 
portions,  and  bankrupt's  estates ;  in  all  of  which  the 
property  goes  to  the  personal  representatives,  with- 
out any  question  as  to  the  citizenship  or  alienage  of 
the  cestui  que  trust.  It  is  an  elementary  principle, 
which  lays  at  the  very  foundation  of  the  doctrine*  of 
equity,  that  land  directed  to  be  sold  and  converted 
into  money,  and'  money  directed  to  be  employed  in 
the  purchase  of  land,  are  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  con- 
verted.4 And  it  is  immaterial  in  what  manner  the 
direction  is  given,  whether  by  will  or  deed ;  or  in 
what  state  the  property  is  found,  in  land  or  not4  The 
argument  on  the  other  side,  that  the  alien  having  the 

o  Doughty  r.  Bull,  2  P.  Wms.  323.  Attorney  General  r. 
'  Johnston,  Ambl.  580.  Yates  v.  Compton,  2  P.  Wms.  308. 
Fletcher  v.  Ashburner,  1  Bro*  Ch.  Cos.  501.  Ackroyd  ▼. 
Smithson,  Id.  503.  Berry  v.  Usher,  11  Fes.  87.  Robinson  r. 
Taylor,  2Bro.  Ch.  Cos.  589.  Williams  v*  Coade,  10  Fes.  500. 
Biddulph  t.  Biddulph,  12  Fes.  160.  ' 

b  Edwards  et  ux.  v.  Countess  of  Warwick,  2  P.  Wms.  171. 
Biddulph  y.  Biddulph  12  Fes.  160.  Thornton  v.  Hawlej,  10 
Fes.  129. 
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+hat  the  property  shook}  not  be  sold,      i8ie. 
t&  be  considered  as  land,  may  be  an- 

qually  good :     That  having  the 
L,  resold,  it  must,  therefore,  be 

^  sney.    But,  it  is  denied  that  an 

f  i+-     4p         action  to  make  it  real  property.    As 
<T*v  .annot  make  an  election  fpr  want  of  capa- 

'  so  an  alien  cannot  elect  to  take,  because  he 

.jtnot  hold  real  property.    The  right  of  election  is 
a  benevolent  principle,  applying  for  the  benefit,  not 
for  the  injury  of  parties/    The  cestui  que  trusty  in 
this  case,  has  elected  to  take  it  as  money,  by  his  bill 
praying  for  a  sale.    But,  supposing  him  to  have  been 
gilent,  the  elementary   writers  lay  down  the  rule 
that  it  remains  personal  property.    As  the  party  who 
has  his  election,  may  determine  to  take  the  property 
as  land  to  be  sold  for  his  benefit,  or  money  to  be 
invested  in  land,  the  question  can  only  arise  between 
the  heirs  and  personal  representatives.    Some  cases, 
which  appear  to  be  exceptions  to  the  rule,  confirm  it. 
Such  are  the  cases  of  a  resulting  trust  to  the  heir, 
where  the  purposes  of  the  trust  are  fulfilled,  or  at  an 
end  ;c  the  cases  where  the  union  of  title  to  the  es- 
tate, as  real  and  personal,  extinguishes,  the  demand,4 
and  the  cases  wherfe  the  intention  is  obscure.    The 
role  extends  to  all  cases  where  the  quality  of  money 

a  Seely  v.  J  ago,  1  P.  Wm$.  389.  Earlom  v.  Saunders, 
Ambl.  241. 

b  Grimmitt  v.  Grimmitt,  AmbL  210. 

c  Hewitt  v.  Wright,  1  Bro.  Ck.  Cos.  86.  And  see  16  Pw. 
1 9 1  -      18  Fes.  174.     1  Fes.  *  Beames,  272. 

d  Pultney  v.  Lord  Darlington,  1  Bro  Ch.  Cas.  226. 
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1818.      IS  imperatively  fiicd  ml  Idfid  by  «h*  Will  <*  deed. 
As  to  Roper  ♦.'  Radctiffe,  its  analogy  to  the  pettt 
ease  is  remote ;  it  has  ftl  ways  been  considered  a  Wty 
questionable  case ;  and  it  is  hot  to  be  put  to  competi- 
tion With  the  More  direct  authorities  already  cited. 
By  thfe  art  of  Parliament,  under  which  that  case  wtt 
determined,  a  Catholic  cannot  even  purtfa*;  tat** 
domtabtt  law,  an  alien  may  not  only  putchtte,  tot 
hotA  Against  ill  die  Worid,  except  the  crown.   Tim 
case  is  not  confirmed  by  Lord  Chancellor  fiflg,  to 
tfciVers  v.  DeWes.     On  the  cofttmry,  he  says,  tot 
if  thfe  jtoiAt  *  Wert  res  integra^  it  would  be,  Mceij 
vety  questionable.'*    Its  reasoning  fe  also  queSttoae* 
by  Lord  Mansfield.4    The  case  of  the  Attorney  Ge* 
AeHd  V.  Lord  Weymouth*  does  not  fortify  ft,  ** 
has  no  analogy  to  the  case  now  before  the  txntrt 
Here  is  no  devise  t>f  the  annual  perception  of  pflrit^ 
but  the  Cestui  que  trtet  is  entitled  to  the  proceeds 
of  the  sale  of  the  land  as  a  sum  in  gross ;  and  thm 
is  no  precedent  for  confiscating  profits  of  an  e*X* 
purchased  by  an  alien,  which  profits  were  atimfy 
received  before  office  found.    Nor  can  the  argusiw^ 
that,  by  collusion  between  the  trustee  and  the  afea 
cestui  -que  trust,  the  latter  teay  go  on  for  ever  receiv- 
ing the  profits  of  land,  be  supported;  becaWeit  fe 
aYguing  against  a  right  from  its  possible  abuse,  (& 
ways  an  unsound  mode  of  reasoning,)  and,  becaatt 

the  same  thing  may  happen  between  an  alien  and  any 

« 

.  a  3  P.  Wats.  46. 
6  Foone  v.  Blount,  Cewp.  467. 
c  AmbL  30. 


OF  THK  UNITED  STATES.  573 

ostensible  owner  of  land.    All  that  a  court  of  equky,      161*. 
in  my  case,  could  do,  would  be  to  refuse  to  decree  ^TJ*^' 
die  land  to  the  alien,  and  compel  him  to  relinquish        ?!* 
his  claim  unless  he  took  money.     But  equity  will     ****' 
not  aid  to  enforce  a  confiscation.    Thus,  where  the 
tpstntar  directed  money  to  be  laid  out  is  land,  the 
money  not  having  been  laid  out,  Lord  Rosslyn  held, 
that  the  crown,  on  failure  of  heirs,  bad  no  equity 
against  die  next  of  kin  to  hare  it  laid  out  in  roal  es- 
tate in  order  to  claim  by  escheat." 

The  Attorney- General y  in  reply,  admitted,  thai  in 
considering  the  legal  operation  of  the  devise,  the  na- 
tional character  of  the  devisee  was  to  be  laid  out  of 
view ;  and  that  the  estate,  which  its  terms  would 
pass,  could  not  be  varied  by  any  consideration  of  that 
character.  As  an  alien  is  capable  of  taking  (though 
not  of  holding)  a  direct  fee  in  the  lands,  he  is  also 
capable  of  taking  any  lesser  estate  than  a  fee,  under 
any  modification  of  trust,  express  or  implied.  These 
is  nothing,  therefore,  in  the  character  of  an  alien  to 
repel,  or  even  to  narrow,  the  legal  operation  of  the 
terms  of  the  devise.  Whatever  estate  they  would 
pass  to  a  citizen,  the  same  they  will  pass  to  an  alien. 
What  estate  then  would  pass  to  a  citizen?  It 
is  said,  a  personal  estate  only,  because,  the  testator 
having  directed  the  land  to  be  sold,  has  stamped  upon 
it  the  character  of  personal  property.  But  this  is  not 
tfae  whole  effect  of  the  terms  of  the  devise.  They 
give  to  the  legatee  the  option  of  taking  the  land :  and 

<s  Walker  v.  Denne,  2  Fes.  Jun.  170. 
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181&  in  so  doing,  they  give  him  an  interest  in  the  had  k- 
self.  This  option  thus  cast  upon  the  legatee  is  not 
the  effect  of  any  act  to  be  done  by  him-  To  create 
the  right  of  election,  itis  not  necessary  that  he  should 
actually  elector  that  he  should  be  able  to  elect.  The 
mistake  on  the  other  side  results  from  ronfbonding 
the  right  of  election  with  the  exercise  of  that  right 
The  right  to  choose  is  the  legal  effect  of  the  devise, 
and  stamps  a  character  on  the  estate.  The  Act  of 
electing  is  a  subsequent  act,  which  may.  or  may  not 
take  place ;  but  which,  whether  done  or  not,  cannot 
alter  either  the  character  of  the  devise,  or  the  option 
which  it  casts  upon  every  one  capable  of  taking  under 
it,  or  the  legal  estate  in  the  lands  winch  this  option 
creates.  The  option  thus  given  to  the  devisee  by 
the  terms  of  the  will  is  an  operative  principle,  whkk, 
whether  exercised  or  not,  still  gives  to  uutenli  that 
the  will  takes  effect,  an  interest  in  the  lands,  which, 
if  the  devisee  be  incapable  of  holding,  they  pass  In 
the  commonwealth.  So  far  is  the  effect  of  this  option 
from  awaiting  an  act  of  election  to  be  done  by  the  de- 
visee, and  depending  on  such  act,  that  it  has  been 
decided  where  a  subsequent  election  had  been  made 
to  take  as  money,  by  persons  disabled  to  hold  the  in- 
terest in  land,  that  the  act  of  election  came  too  late 
to  change  the  character  of  the  devise,  which,  by  vir- 
tue of  the  option  it  carried  with  it,  had  thrown  upon 
the  devisee  an  estate  in  the  lands  the  instant  the  will 
itself  began  its  operation.  It  is  true  that  the  decision 
in4ioper  v.  Radcliffe  is  founded  on  a  particular  act 
of  parliament  against  papists :  but  this  is  no  objection, 
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if  the  act  of  parliament  creates  precisely  the  same      1818. 
disabilities  in  respect  to  the  Catholics  which  the 
common  law  had  created  in  relation  to  aliens.    For 
if  \  their  respective  disabilities  as  to  land  be  the  same, 
a  devise  of  lands  to  one,  will  receive  precisely  the 
same  construction  as  a  devise  of  lands  to  the  other. 
The  object  of  the  stat  of  11th  and  12th  of  William 
HI.  ch.  4»  was  to  render  Papists  aliens,  in  regard  to 
kinds  in  England.  The  stability  of  the  government  be- 
ing supposed^©  depend  upon  this  policy,  "  the  design 
of  the  maker  of  this  law,'9  says  Lord  Chief  Justice 
Parker,"  was,  first,  to  get  the  lands  of  this  kingdom 
o»t  of  the  hands  of  Papists." — "And,  secondly,  to 
prevent  them  from  making  any  new  acquisition.'* 
The  first  object  does  not  relate  to  aliens ;  but  the  so- 
cotid  applies  precisely  to  them,  and  the  provisions 
of  the  act,  as  to  Papists,  are  substantially  the  same 
with  those  of  the  common  law  as  to  aliens.     It  is  not, 
however,  the  disabilities  of  either  which  are  to  affect 
the  construction  of  this  devise :  that  construction  is 
first  to  be  made  on  the  terms  of  the  devise  itself,  and 
then  whatever  legal  consequence  would  result  from 
the  disability  of  the  one,  will  equally  result  from  that 
of  the  other.    In  Roper  v.  Radciifie,  it  was  held  that, 
though  lands  devised  to  be  absolutely  sold  for  the 
payment  of  debts  and  legacies,  were  to  be  consider- 
ed as  money,  so  for  as  creditors  and  legatees  were 
concerned,  yet,  as  to  the  residuary  devisee  they  were 
to  be  considered  as  lands,  because  of  his  option  to 
prevent  the  sale  by  paying  the  debts  and  legacies,  or  his 

a  9  Mod.  191. 
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me.      option  to  have  a  decree  for  the  sale  of  sq  much  only  a* 
the  debts  and  legacies  should  require ;  and,  it  was  der 
termined  in  that  ease,  that  the  residuum  demised  to  the 
Papists  should  be  considered  as  land,  and,  therefore, 
within  the  prohibition  of  the  statute-    The  authority 
of  this  case  has  been  repeatedly  recognised  in  subse- 
quent decisions,  all  of  which  concur  to  show  that, 
though  a  devise  of  lands  to  be  sold  is  considered  as 
personal  estate,  as  to  creditors  and  specific  legatees, 
yet  it  is  considered  as  land  in  respect  to  die  heirs 
and  residuary  legatees.0    And  where  none  of  it  is 
wanting  for  the  payment  of  debts  and  legacies,  the 
whole  may  be  retained  as  land-    This  doctrine  is 
founded  on  the  right  of  election,  resulting  from  the 
devise.    But  no  actual  election  need  be  made  to  pro- 
duce the  legal  effect;  it  is  die  same,  though  the  par* 
ties  are  disabled  to  elect :  they  cannot  defeat  its  ope- 
ration by  electing  to  take  as  money ;  and  where  no- 
thing is  done  indicative  of  an  election,  the  principle 
still  operates. 

March  ua.  ]\|r#  Justice  Washingxon  delivered  the  opinion  of 
the  court.  The  incapacity  of  an  alien  to  take,  and 
to  hold  beneficially,  a  legal  or  equitable  estate  in  real 
property,  is  not  disputed  by  the  counsel  for  the  plain- 

<  tiff;  and  it  is  admitted  by  the  counsel  for  the  state  of 

a  Hill  y.  Filkins,  2  P.  Wins.  6.  Daven  r.  Dewes,  3  P.  Wnm. 
46.  Carrick  v.  Fergus,  2  P.  Wm$.  362.  2  #ro.  Pari.  Ow. 
412.  2  P.  Wms.  4.  The  Attorney  General  v.  Lord  Wey- 
mouth, Ambl.  20.  The  King  v.  The  Inhabitants  of  Wiveling- 
hmm,  Doug*  737. 
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Virginia,  that  this  incapacity  does  not  extend  to  per-  isis. 
sonal  estate.  The  only  inquiry,  then,  which  this 
court  has  to  make  is,  whether  the  above  clause  in  the 
will  of  Robert  Craig  is  to  be  construed,  under  all  the 
circumstances  of  this  case,  as  a  bequest  to  Thomas 
Craig  of  personal  property,  or  as  a  devise  of  the  land 
itself? 

Were  this  a  new  question,  it  would  seem  extremely 
difficult  to  raise  a  doubt  respecting  it  The  common 
sense  of  mankind  would  determine,,  that  a  devise  of 
money,  the  proceeds  of  land  directed  to  be  sold,  is  a 
devise  of  money,  notwithstanding  it  is  to  arise  out  of 
land ;  and  that  a  devise  of  land,  which  a  testator 
by  his  will  directs  to  be  purchased,  will  pass  an  in- 
terest in  the  land  itself,  without  regard  to  the  cha- 
racter of  the  fund  out  of  which  the  purchase  is  to 
be  made. 

The  settled  doctrine  of  the  courts  of  equity  corres-  -  Equity  con- 

1       .  ■       1  •        ,     .  .  *  riders  land,  di* 

pond  with  this  obvious  construction  of  wills*  as  well  "st8*  ,to  ** 

*  7  ^      (old  and  coo* 

as  of  other  instruments,  whereby  land  is  directed  to  !f2£     !!£ 
be  turned  into  money,  or  money  into  land,  for  the  %V  dSLSS 
benefit  of  those  for  whose  use  the  conversion  is  in-  £k?a^J^ 
tended  to  be  made.     In  the  case  of  Fletcher  v.  Ash-  SLi.  ****  M 
burner,  (1  Bro.  Ch.  Cos.  497.)  the  master  of  the  rolls 
says,  that  "  nothing  is  better  established  than  this 
principle,  that  money  directed  to  be  employed  in  the 
purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  con- 
rerted,  and  this,  in  whatever  manner  the  direction  is 
given."     He  adds,  "  the  owner  of  the  fund,  or  the 
contracting  parties,  may  make  land  money,  or  money 
Vol.  III.  74 
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1818.  land.  The  cases  establish  this  rule  universally." 
This  declaration  is  well  warranted  by  the  cases  to 
which  the  roaster  of  the  rolls  refers,  as  well  as  by 
many  others. .  (See  Dougherty  v.  Bull,  2  P.  Wins. 
320.  Yeates  v.  Compton,  Id.  358.  Trelawney  v. 
Booth,  2  Atk.  307.) 

The  principle  upon  which  the  whole  of  this  doc- 
trine is  founded  is,  that  a  court  of  equity,  regarding 
the  substance,  and  not  the  mere  forms  and  circunf- 
sfances  of  agreements  and  other  instruments,  considers 
things  directed  or  agreed  to  be  done,  as  having  been 
actually  performed,  where  nothing  has  intervened 
which  ought  to  prevent  a  performance.  This  quali- 
fication of  the  more  concise  and  general  rule,  that 
equity  considers  that  to  be  done  which  is  agreed  to 
be  done,  will  comprehend  the  cases  which  come  un- 
der this  head  of  equity. 
wiw«  the      Thus,  where  the  whole  beneficial  interest  in  the  mo- 

.  whole    beneft*  ' 

&££&£*£  ncy  *n  ^e  one  case>or  m  *€  'an^  m  the  other,  belongs 
SJSiy r  fa  the  t0  *he  Pei*on  for  whose  use  it  k  given,  a  court  of  equi- 
telfc  ^™S  ty  will  not  compel  the  trustee  to  execute  the  trust 
!triswg?£(i,u*  against  the  wishes  of  the  cestuy  que  trusty  but  will 
win  p^nXke  permit  him  to  take  the  money  or  the  land,  if  be  elect 
^j  *y»  t0  ^°  so  ^ore  *"*  cottvew100  has  actually  i)een  made ; 
*  ciStfe^  an^  *h*s  election  he  may  make,  as  well  by  acts  or 
£io2Erer,IOQ  declarations,  clearly  indicating  a  determination  to 
that  effect,  as  by  application  to  a  court  of  equity.     It 
is  this  election,  and  not  the  mere  right  to  make  k, 
which  changes  the  character  of  the  estate  so  as  to 
make  it  real  or  personal,  at  the  will  of  the  party  en- 
titled to  the  beneficial  interest. 
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If  this  election  be  not  made  in  time  to  stamp  the  181&. 
property  with  a  character  different  from  that  which 
the  will  or  other  instrument  gives  it,  the  latter  ac- 
companies h,  with  all  its  legal  consequences,  into  the 
hands  of  those  entitled  to  it  in  that  character.  So  <Sol£?e,2£ 
that  in  case  of  the  death  of  the  eestuy  que  trust,  tS^SSSt 
without  having  determined  his  election,  the  property  SSo,  t&f  *££ 
wjll  pass  to  his  heirs  or  personal  representatives,  iq  *»\\?  fiJJ 
the  same  manner  as  it  would  have  done  had  the  trust  Pf^**** 


been  executed,  and  the  conversion  actually  made  in  ££2j£r  *JJJ 
his  life  time.  ££*■» 

In  the  case  of  Kirkman  v.  Milfa,  (IS  Ves.)  which  J^the"^ 
was  a  devise  of  real  estate  to  trustees  upon  trust  \^c^mhlt 
to  sell,  and  the  moneys  arising,  as  well  as  the  rents 
and  profits  till  the  sale,  to  be  equally  divided  between 
the  testators,  three  daughters,  A.  B.  and  C.    The  es- 
tate was,  upon  the  death  of  A.  B.  and  C,  considered 
and  treated  as  personal  property,  notwithstanding  the 
eestuy  Que  trust*,  after  the  death  of  the  testator, 
bad  entered  upon,  and  occupied  the  land  for  abo&t 
two  years  prior  to  their  deaths ;  but  no  steps  had  been 
taken  by  them,  or  by  the  trustees,  to  sell,  nor  had  any 
requisition  to  that  effect  been  made  by  the  former  to 
the  latter.    The  master  of  the  rolls  was  of  opinion, 
that  the  occupation  of  the  land  for  two  years  was 
too  short  to  presume  an  election.    He  adds,  "  the  opi- 
nion of  Lord  Rosslya,  that  property  was  to  be  taken 
aa  it  happened  to  be  at  the  death  of  the  party  from 
whom  the  representative  claims,  had  been  much 
doubted  by  Lord  Eldon,  who  held,  that  without  some 
ad,  it  must  be  considered  as  being  in  the  state  in 
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1818.       which  it  ought  to  be ;  and  that  Lord  Rosslyn's  tide 
V^T^'    was  new,  and  not  according  to  the  prior  cases. 
▼•  The  same  doctrine  is  laid  down  and  maintained  in 

the  case  of  Edwards  v.  The  Countess  of  Warwick, 
(2  P.  Wins.  171.)  which  was  a  covenant  on  mar- 
riage to  invest  10,000/.,  part  of  the  lady's  fortune,  in 
the  purchase  of  land  in  fee,  to  be  settled  on  the  hus- 
band for  life,  remainder  to  his  first  and  every  other 
son  in  tad  male,  remainder  to  the  husband  in  fee. 
The  only  son  of  this  marriage  having  died  without 
issue,  and  intestate,  and  the  investment  of  the  money 
not  having  been  made  during  his  life,  the  chancellor 
decided  that  the  money  passed  to  the  heir  at  law; 
that  it  was  in  the  election  of  the  son  to  have  made 
this  money,  or  to  have  disposed  of  it  as  such,  and 
that,  therefore,  even  his  parol  disposition  of  it  would 
have  been  regarded ;  but  that  something  to  determine 
the  election  must  be  done. 
The  cue  of  This  doctrine,  so  well  established  by  the  cases 
chfe,  9  Mod.  which  have  been  referred  to,  and  by  many  others 

167.  examined. 

which  it  is  unnecessary  to  mention,  seems  to  be  con- 
clusive upon  the  question  which  this  court  is  called 
upon  to  decide,  and  would  render  any  farther  investi- 
gation of  it  useless,  were  it  not  for  the  case  of  Roper 
v.  RadclifTe,  which  was  cited,  and  mainly  relied 
upon,  by  the  counsel  for  the  state  of  Virginia. 

The  short  statement  of  that  case  is  as  follows: 
John  Roper  conveyed  all  his  lands  to  trustees  and 
their  heirs,  in  trust,  to  sell  the  same,  and  out  of  the 
proceeds,  and  of  the  rents  and  profits  till  sale,  to  pay 
certain  debts,  and  the  overplus  of  the  money  to-be 
paid  as  he,  the  said  John  Roper,  by  his  will  or  other- 
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wise  should  appoint,  and  for  want  of  such  appoint-  1813. 
ment,  for  the  benefit  of  the  said  John  Roper,  and 
his  heirs.  By  his  will  reciting  the  said  deed,  ^nd  the 
power  reserved  to  him  in  the  surplus  of  the  said  real 
estate,  he  bequeathed  several  pecuniary  legacies,  and 
then  gave  the  residue  Of  his  real  and  personal  estate 
to  William  Constable  and  Thomas  Radcliffe,  and 
two  others,  and  to  their  heirs.  By  a  codicil  to  this 
will,  he  bequeathed  other  pecuniary  legacies ;  and  the 
remainder,  whether  in  lands  or  personal  estate,  he 
gave  to  the  said  W.  C.  and  T.  R. 

Upon  a  bill  filed  by  W.  C.  and  T.  R.  against  the 
heir  at  law  of  John  Roper,  and  the  other  trustees, 
praying  to  have  the  trust  executed,  and  the  residue 
of  the  money  arising  from  the  sale  of  the  lands  to  be 
paid  over  to  them;  the  heir  at  law  opposed  the  exe- 
cution of  the  trust,  and  claimed  the  land  as  a  result- 
ing trust,  upon  the  ground  of  the  incapacity  of  Con- 
stable and  Radcliffe  to  take,  they  being  papists. 
The  decree  of  the  court  of  chancery,  which  was  in 
favour  of  the  papists,  was,  upon  appeal  to  the  house 
of  lords,  reversed,  and  the  title  of  the  heir  at  law  sus- 
tained ;  six  judges  against  five,  being  in  his  favour. 
Without  stating  at  large  the  opinion  upon  which 
the  reversal  took  place,  this  court  will  proceed,  1st. 
To  examine  the  general  principles  laid  down  in  that 
opinion ;  and  then,  2d.  The  case  itself,  so  far  as  it 
has  been  pressed  upon  us  as  an  authority  to  rule 
the  question  before  the  court- 
In  performing  the  first  part  of  this  undertaking, 
it  will  not  be  necessary  to  question  any  one  of  the 
premises   laid  down  in  that   opinion.     They  are. 
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i8t8.       1.  That  land  devised  ta  trustees,  to  sell  for  payment 
of  debts  and  legacies,  is  to  be  deemed  as  money. 
This  is  the  general  doctrine  established  by  all  the 
cases  referred  to  in  the  preceding  part  of  this  opinion, 
ttfi^derif.  2.  That  the  heir  at  law  has  a  resulting  trust  in  such 

edto  trustees,  ° 

^"S^&u  ^an^  so  far  as  it  is  of  value,  after  the  debts  and  lega- 
^J83c^Sii  cfes  are  Pa*d,  **&  that  he  may  come  into  equity  and 
MTbT£ur  »t  restrain  the  trustee  from  selling  more  than  is  neces- 
sSitior  trJstTo  sary  to  pay  the  debt  and  legacies :  or  he  may  offer  to 

such  finds,  af-  i  ..  i>  j  .  m 

tor  the  debts  pay  them  himself,  and  pray  to  have  a  conveyance  of 
»re  paid,  and  the  part  of  the  land  not  sold  in  the  first  case,  and  the 

may  come  into  *  ' 

•Sal? tKlit  W^°'e  m  ^e  latter,  which  property  will,  in  either  case, 
X  mS?  Sin  be  land,  and  not  money.  This  right  to  call  for  a  con- 
p«r  Ssm;  o?  veyance  is  very  correctly  styled  a  privilege,  and  it 
wthemhim.  is  one  which  a  court  of  equity  will  never  refuse, 
a  c»oreyanc£  unless  there  are  strong  reasons  for  refusing  it  The 
sddin^nm  wh°*e  °f  ^s  doctrine,  proceeds  upon  a  principle 
SSSie  *to  ^  which  is  incontrovertible,  that  where  the  testator 
jS^eVtj  toWe>  merely  directs  the  real  estate  to  be  converted  into 
^wlndnot  money,  for  the  purposes  directed  in  his  will,  so  much 
mmsf*  of  the  estate,  or  the  money  arising  from  it,  as  is  not 

effectually  disposed  of  by  the  will,  (whether  it  arise 
from  some  omission  or  defect  in  the  will  itself,  or 
from  any  subsequent  accident,  which  prevents  the 
devise  from  taking  effect,)  results  to  the  heir  at  law, 
as  the  old  use  not  disposed  of.  Such  was  the  case  of 
Crewe  v.  Bailey,  (3  P.  Wins.  20.)  where  the  testa- 
tor having  two  sons,  A.  and  B.  and  three  daughters, 
devised  his  lands  to  be  sold  to  pay  his  debts,  &c*  and 
as  to  the  moneys  arising  by  the  sale,  after  debts  paid, 
gave  £200  to  A.  the  eldest  son,  at  the  age  of  21,  and 
the  residue  to  his  four  younger  children.  A.  died  be- 
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fore  the  age  of  21,  in  consequence  of  which,  the  be*      isis. 
quest  to  him  failed  to  take  effect    The  court  decid-   "^^^ 
ed  that  the  £200  should  be  considered  as  land  to        ▼. 
descend  to  the  heir  at  law  of  the  testator,  because  it  *' 

was,  in  effect,  the  same  as  if  so  much  land  as  was  of 
the  value  of  £200  was  not  directed  to  be  sold,  but 
was  suffered  to  descend.  The  case  of  Ackroyd  v, 
Smithson,  (1  Bro.  Ch.  Cos.  503.)  is  one  of  the 
same  kind,  and  establishes  the  same  principle.  So, 
likewise,  a  money  provision  under  a  marriage  con* 
tract,  to  arise  out  of  land,  which  did  not  take  effect, 
on  account  of  the  death  of  the  party  for  whose  bene- 
fit it  was  intended,  before  the  time  prescribed,  re- 
sulted as  money  to  the  grantor,  so  as  to  pass  under 
a  residuary  clause  in  his  will.  (Hewitt  v.  Wright, 
1  Bro.  Ch.  Cos.  86.) 
But  even  in  cases  of  resulting  trusts,  for  the  bene-    But  if  the  in- 

°  1  tent  of  the  teg- 

fit  of  the  heir  at  law,  it  is  settled  that  if  the  intent  **<*  ■**•!■ 

'  to  have  been  to 

of  the  testator  appears  to' have  been  to  stamp  upon  £cmV*e££ 
the  proceeds  of  the  land  described  to  be  sold,  the  J^SS^fe 
quality  of  personalty,  not  only  to  subserve  the  par-  ^££2^}". 
ticular  purposes  of  the  will,  but  to  all  intents,  the  thi^VS/niar 
claim  of  the  heir  at  law  to  a  resulting  trust  is  defeat*  wai^bat  to  %\\ 

°  intents,       the 

ed,  and  the  estate  is  considered  to  be  personal.   This  cwm  *i  Ae 
was  decided  in  the  case  of  Yeates  v.  Compton,  (2  P.  J^»  ^J* 
Wms.  308.)  in  which  the  chancellor  says,  that  the  Jfift^fe 
intention  of  the  will  was  to  give  away  all  from  the  ^SL^  * 
heir,  and  to  turn  the  land  into  personal  estate,  and 
that  this  was  to  be  taken  as  it  was  at  the  testator's 
death,  and  ought  not  to  be  altered  by  any  subsequent 
accident,  and  decreed  the  heir  to  join  in  the  sale 
of  the  land,  and  the.  money  arising  therefrom  to  be 
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1818.  paid  over  as  personal  estate  to  the  representatives  of 
the  annuitant,  and  to  those  of  the  residuary  legatee. 
In  the  case  of  Fletcher  v.  Ashburner,  before  referred 
to,  the  suit  was  brought  by  the  heir  at  law  of  the 
testator,  against  the  personal  representatives  and  the 
trustees  claiming  the  estate  upon  the  ground  of  a 
resulting  trust.  But  the  court  decreed  the  property, 
as  money,  to  the  personal  representatives  of  him  to 
whom  the  beneficial  interest  in'  the  money  was  be- 
queathed, and  the  master  of  the  rolls  observes,  that 
the  cases  of  Emblyn  v.  Freeman,  and  Crewe  v. 
Bailey,  are  those  where  real  estate  being  directed 
to  be  sold,  some  part  of  the  disposition  has  failed, 
and  the  thing  devised  has  not  accrued  to  the  repre- 
sentative, or  devisee,  by  which  something  has  re- 
sulted to  the  heir  at  law. 

It  is  evident,  therefore,  from  a  view  of  the  above 
cases,  that  the  title  of  the  heir  to  a  resulting  trust  can 
never  arise,  except  when  something  is  left  undisposed 
of,  either  by  some  defect  in  the  will,  or  by  some  subse- 
quent lapse,  which  prevents  the  devise  from  taking 
effect ;  and  not  even  then,  if  it  appears  that  the  in- 
tention of  the  testator  was  to  change  the  nature  of 
the  estate  from  land  to  money,  absolutely  and  en- 
tirely, and  not  merely  to  serve  the  purposes  of  the 
will.  But  the  ground  upon  which  the  title  of  the 
heir  rests  is,  that  whatever  is  not  disposed  of  re- 
mains to  him,  and  partakes  of  the  old  use,  as  if  it 
had  not  been  directed  to  be  sold. 

The  third  proposition  laid  down  in  the  case  of  Ro- 
per v.  Radcliffe,  is,  that  equity  will  extend  the  same 
privilege  to  the  residuary  legatee  which  is  allowed 


^ 
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to  the  heir,  to  pay  the  debts  and  legacies,  and  call      1818. 
for  a  conveyance  of  the  real  estate,  or  to  restrain  the 
trustees  from  selling  more  than  is  necessary  to  pay 
the  debts  and  legacies. 

Equity   will 

This  has,  in  effect,  been  admitted  in  the  preceding  «ten<*  .  .**s 

7  #        ~  r  •     O  Mme  privilege 

part  of  this  opinion ;  because,  if  the  cestui  que  trust,  £*•  7^2£ 
of  the  whole  beneficial  interest  in  the  money  to  arise  $ J{j £jh3E 
from  the  sale  of  the  land,  may  claim  this  privilege,  M?yw^| 
it  follows,  necessarily,  that  the  residuary  legatee  ^ve^JTof 
may,  because  he  is,  in  effect,  the  beneficial  owner  of  or  tTnfMn 


the  whole,  charged  with  the  debts  and  legacies,  from  *«■  ^"HJ 
which  he  will  be  permitted  to  discharge  it,  by  pay-  #{E*X?deb£ 
ing  the  debts  and  legacies,  or  may  claim  so  much  of  w"*14**"*8- 
the  real  estate  as  may  not  be  necessary  for  that  pur- 
pose. 

But  the  court  cannot  accede  to  the  conclusion,  .joT^whto,!!1* 
which,  in  Roper  v.  Radcliffe,  is  deduced  from  the  53^hda& 

ced    from    the* 

establishment  of  the  above  principles.    That  conclu-  above  priori- 

1  1*11  1   p,et»  ™at  m 

won  is,  that  in  respect  to  the  residuary  legatee,  such  «•[***  to  the 

a  devise  shall  be  deemed  as  land  in  equity,  though  JJ^^jfbJ 
in  respect  to  the  creditors  and  specific  legatees  it  is  SSd^'Jj^ 
deemed  as  money.  It  is  admitted,  with  this  qualifi-  ^f'J11  £ 
cation,  that,  if  the  residuary  legatee  thinks  proper  to  ^^Tug^ 
avail  himself  of  the  privilege  of  taking  it  as  land,  by  ™  ^ ** 
making  an  election  in  his  life  time,  the  property  will 
then  assume  the  character  of  land.  But  if  he  does 
not  make  this  election,  the  property  retains  its  cha- 
racter of  personalty  to  every  intent  and  purpose. 
The  cases  before  cited  seem  to  the  court  to  be  con* 
elusive  upon  this  point ;  and  none  were  referred  to, 
or  have  come  under  the  view  of  the  court,  whieh 

Vu.111.  75 
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ins*      sanction  the  conclusion  made  in  the  unqualified  term* 
used  in  the  case  of  Roper  v.  Radcliffe. 

As  to  the  idea  that  the  character  of  the  estate  is  af- 
fected by  this  right  of  Section,  whether  the  right  be 
claimed  or  not,  it  appears  to  be  as  repugnant  to  rea- 
son, as  we  think  it  has  been  shown  to  be,  to  princi- 
ple and  authorities.  Before  any  thing  can  be  made 
of  the  proposition,  it  should  be  shown  that  this  right 
or  privilege  of  election  is  so  indissolubly  united  with 
the  devise,  as  to  constitute  a  part  of  it,  and  that  it 
may  be  exercised  in  all  cases,  and  under  all  circum- 
stances* This  was,  indeed,  contended  for  with 
great  ingenuity  and  abilities  by  the  counsel  for  the 
state  of  Virginia,  but  it  was  not  proved  to  the  satis- 
faction of  the  court. 

It  certainly  is  not  true,  that  equity  will  extend  this 
privilege  in  all  cases  to  the  cestui  que  trust.  It  will 
be  refused  if  he  be  an  infant  In  the  case  of  Seeley 
v.  Jago,  (IP.  Wms.  389,)  where  money  was  devised 
to  be  laid  out  in  land  in  fee,  to  be  settled  on  A.  B. 
and  C,  and  their  heirs,  equally  to  be  divided*:  On 
the  death  of  A.,  his  infant  heir,  together  with  B.  and 
C,  filed  their  bill  claiming  to  have  the  money,  which 
was  decreed  accordingly  as  to  B.  and  C. ;  but  the 
share  of  the  infant  was  ordered  to  be  put  out  for  his 
benefit,  and  the  reason  assigned  was,  that  he  was 
incapable  of  making  an  election,  and  that  such  elec- 
tion, if  permitted,  would,  in  case  of  his  death,  be 
prejudicial  to  his  heir. 

In  the  case  of  Foone  v.  Blount,  (Coup.  467.) 
Lord  Mansfield,  who  is  compelled  to  acknowledge 
the  authority  of  Roper  r.  Radcliffe  in  parallel  < 
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combats  the  reasoningx>f  Chief  Justice  Parke*  upon  i8is. 
this  doctrine  of  election,  with  irresistible  force*  He 
suggests,  as  the  true  answer  to  it,  that  though  in  a 
variety  of  cases  this  right  exists,  yet  it  was  inappli- 
cable to  the  ease  of  &  person  who  was  disabled  by 
law  from  taking  land,  and  that  therefore  a  court  of 
equity  would,  in  such  a  case,  decree  that  he  should 
take  the  property  as  money. 

The  case  of  Walker  v.  Denne,  (2  Ves.  Jun.  1 70.) 
seems  to  apply  with  great  force  to  this  part  of  our 
subject.  The  testator  directed  money  to  be  laid  out 
in  lands,  tenements,  and  hereditaments,  or  on  long 
terms j  with  limitations  applicable  to  real  estate.  The 
money  not  having  been  laid  out,  the  crown,  on  fai- 
lure of  heirs,  claimed  the  money  as  land.  It  was 
decided  that  the  crown  had  no  equity  against  the 
next  of  kin  to  have  the  money  laid  out  in  real  es- 
tate in  order  to  claim  it  by  escheaL  .  It  was  added, 
that  the  devisees,  on  becoming  absolutely  entitled^have 
the  option  given  by  the  will ;  and  a  deed  of  appoint- 
ment by  one  of  the  cestui  que  trusts,  though  a  feme 
covert,  was  held  a  sufficient  indication  of  her  inten- 
tion that  it  should  continue  personal,  against  her 
heir  claiming  it  as  ineffectually  disposed  of  for  want 
of  her  examination.  This  case  is  peculiarly  strong, 
from  the  circumstance,  that  the  election  is  embodied 
in  the  devise  itself;  but  this  was  not  enough,  because 
the  crown  had  no  equity  to  force  an  election  to  be 
made  for  the  purpose  of  producing  an  escheat. 

Equity  would  surely  proceed  contrary  to  its  regu- 
lar course,  and  the  principles  which  universally  go* 
vera  it,  to  allow  the  right  of  election  where  it  is  de- 
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1818.  sired,  and  can  be  lawfuB*/  made,  and  yet  refine  to 
decree  the  money  upon  the  application  of  the  alien, 
upon  no  other  reason,  but  because,  by  law,  he  if 
incapable  to  hold  the  land:  In  short,  to  consider 
him  in  the  same  situation  as  if  he  had  made  an  elec- 
tion, which  would  have  been  refused  had  he  asked 
for  a  conveyance.  The  more  just  and  correct  rale 
would  seem  to  be,  that  where  the  cestui  que  trust  is 
incapable  to  take  or  to  hold  the  land  beneficially, 
the  right  of  election  does  not  exist,  and,  conse- 
quently, that  the  property  is  to  be  considered  as  being 
of  that  species  into  which  it  is  directed  to  be  con- 
,    verted. 

Having  made  these  observations  upon  the  prin- 
ciples laid  down  in  the  case  of  Roper  v.  Radclifie, 
and  upon  the  arguments  urged  at  the  bar  in  support 
o£  them,  very  few  words  will  suffice  to  show  that, 
as  an  authority,  it  is  inapplicable  to  this  case. 

The  incapacities  of  a  papist  under  the  English 
*i*  cm*  «r  statute  of  11  and  12  Wm.  III.  c.  4,  and  of  an  alien 
ciir  <*»*■-  at  common  law,  are  extremely  dissimilar.  The  for- 
jj»  f»-*  mer  is  incapable  to  take  by  purchase,  any  lands,  or 
profits  out  of  lands ;  and  all  estates,  terms,  and  any 
other  interests  or  profits  whatsoever  out  of  lands, 
to  be  made,  suffered,  or  done,  to,  or  for  the  use  of 
such  person,  or  upon  any  trust  for  him,  or  to,  or  for 
the  benefit,  or  relief  of  any  such  person,  are  de- 
clared by  the  statute  to  be  utterly  void. 

Thus,  it  appears  that  he  cannot  even  take.  His 
incapacity  is  not  confined  to  land,  but  to  any  profit, 
interest,  benefit,  or  relief,  in  or  out  of  it  He  is  not 
pnly  disabled  from  taking  or  having  the  benefit  of  any 


OF  THE  UNITED  STATES.  && 

sack  interest,  but  the  will  or  deed  itself,  which  at-  iait. 
tempts  to  pass  it,  is  void.  In  Roper  v*  Radcliffe,  it 
was  strongly  insisted,  that  the  money  given  to  the 
papist,  which  was  to  be  the  proceeds  bf  the  land, 
was  a  profit  or  interest  out  of  the  land.  If  this  be 
so,  (and  it  is  not  material  in  this  case  to  affirm  or 
deny  that  position,)  then  the  will  of  John  Roper  in 
relation  to  the  bequest  to  the  two  papists  was  void 
under  the  statute ;  and  if  so,  the  right  of  the  heir  at 
law  of  the  testator,  to  the  residue,  as  a  resulting  trust, 
was  incontestible.  The  cases  above  cited  have  fully 
established  that  principle.  In  that  case,  too,  the  rents 
and  profits,  till  the  sale,  would  have  belonged  to  the 
papists,  if  they  were  capable  of  taking,  which 
brought  the  case  still  more  strongly  within  the  sta- 
tute; and  this  was  much  relied  on,  not  only  in  rea-' 
soning  upon,  the  words,  but  the  policy  of  the  sta- 
tute. ' 
Now,  what  is  the  situation  of  an  alien  ?    He  can  An  «k«i  «w 

take,   by  pur- 

not  only  take  an  interest  in  land,  but  a  freehold  inte-  <**«•»  •  ***• . 

'  '  hold,  or  otter 

rest  in  the  land  itself,  and  may  hold  it  against  all  the  JSE^JsJi 
world  but  the  king,  and  even  against  him  until  office  JJ^jy'  ^c£j 
found,  and  he  is  not  accountable  for  the  rents  and  ^k,2iStd 
profits  previously  received.*    In  this  case  the  will  be-  feSiS"  and  * 

not    ftCCOHBtfcr 

ins  valid,  and  the  alien  capable  of  taking  under  it,  blc  ft*  &» 

-  r  e  '  rtnti  and  pw- 

there  can  be  no  resulting  trust  to  the  heir,  and  the  ^J^^*00*^ 
claim  of  the  state  is  founded  solely  upon  a  supposed 
equity,  to  have  the  land  by  escheat,  as  if  the  alien 
had,  or  could  upon  the  principles  of  a  court  of  equity, 

a  Vide  ante,  p.  12.  Jackson,  or  dem.  State  of  New-York,  t. 
Clatke,  Bote  c~ 
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181&      hare  elected  to  take  the  land  instead  of  the  money, 
^fT^  The  points  of  difference  between  the  two  cases  are 
V        so  striking  that  it  would  be  a  waste  of  time  to  notice 
them  in  detail. 

It  may  be  farther  observed,  that  the  case  of  Roper 
v.  Radcliffe  has  never,  in  England,  been  applied  to 
the  case  of  aliens ;  that  its  authority  has  been  submit- 
ted to  with  reluctance,  and  is  strictly  confined  in  its 
application  to  cases  precisely  parallel  to  it  Lord 
Mansfield,  in  the  case  of  Foone  v.  Blount,  speaks  of 
it  with  marked  disapprobation ;  and  we  know,that  had 
Lord  Trevor  been  present,  and  declared  the  opinion 
he  had  before  entertained,  the  judges  would  have  been 
equally  divided* 

The  case  of  the  Attorney  General  and  Lord  Wey- 
mouth, (Ambler^.)  was  also  pressed  upon  the  court, 
as  strongly  supporting  that  of  Roper  v.  Radcliffe, 
and  as  bearing  upon  the  present  case. 

The  first  of  these  propositions  might  be  admitted ; 
although  it  is  certain  that  the  mortmain  act,  upon 
which  that  case  was  decided,  is  even  stronger  in  its 
expression  than  the  statute  against  Papists,  and  the 
chancellor  so  considers  it ;  for,  he  says,  whether  the 
surplus  be  considered  as  money  or  land,  it  is  just  the 
same  thing,  the  statute  making  void  all  charges  and 
encumbrances  on  land,  for  the  benefit  of  a  charity. 

But  if  this  case  were,  in.  all  respects,  the  same  as 
Roper  v.  Radcliffe,  the  observations  which  have 
been  made  upon  the  latter  would  all  apply  to  it  Jt 
may  be  remarked,  however,  that  in  this  case,  the  chan- 
cellor avoids  expressing  any  opinion  upon  the  ques- 
tion, whether  the  money  to  arise  from  the  silo  of 
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the  bad,  was  to  be  taken  as  personalty  or  land ;  and, 
although  he  mentions  the  case  of  Roper  v.  Radcliffe, 
he  adds,  that  he  does  not  depend  upon  it,  as  it  was 
immaterial  whether  the  surplus  was  to  be  consider- 
ed as  land  or  money  under  the  mortmain  act* 

Upon  the  whole,  we  are  unanimously  of  opinion, 
that  the  legacy  given  to  Thomas  Craig,  in  the  will  of 
Robert  Craig,  is  to  be  considered  as  a  bequest  of  per- 
sonal estate,  which  he  is  capable  of  taking  for  his  own 
benefit 

Certificate  accordingly* 


1818. 


(CflANCEBT.) 

j 
i 

Cameron  v.  M'Roberts. 

The  circuit  courts  bare  no  power  to  set  aside  their  decrees  in  equity 
on  motion,  after  the  term  at  which  they  are  rendered. 

Wfrtre  M<R.  a  eitisen  of  Kentucky,  brought  a  suit  in  equity,  in  the 
circuit  court  of  Kentucky,  against  C.  C,  stated  to  be  a  citizen  of 
Virginia,  and  E.  J,  and  S.  E.,  without  any  designation  of  citizen- 
ship ;  all  the  defendants  appeared  and  answered ;  and  a  decree  was 
pronounced  for  the  plaintiff:  it  was  held,  that  if  a  joint  interest  rest- 
ed in  C»  C.  **d  the  ether  defendants,  the  court  had  no  jurisdiction 
orer  the  cause.  But  that  if  a  distinct  interest  vested  in  C.  C.  so 
that  substantial  justice,  (so  far  as  he  was  concerted,)  could  be  done 
without  affecting  the  other  defendants,  the  jurisdiction  of  the  court 
might  be  exercised  an  to  hka  alone. 
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1818.  John  M'Roberts,  stated  in  the  pleadings  to  be  a 

Cameron  citizen  of  the  state  of  Kentucky,  brought  his  suit  in 
M'lJberts.  e<lu*ty>  m  lIle  district  court  of  Kentucky  (said  court 
then  having  by  law  the  jurisdiction  of  a  circuit 
court,)  against  Charles  Cameron,  stated  to  be  a 
citizen  of  Virginia,  and  Ephraim  Jackson,  Samu- 
el Emerson,  and  other  parties  named  in  the  bill, 
without  any  designation  of  citizenship.  The  de- 
fendant Cameron  was  not  served  with  process, 
but  appeared  and  answered  the  bill,  as  did  the 
other  defendants.  The  cause  was  heard,  and  at 
the  November  term  of  said  court,  in  1804,  a  final 
decree  was  pronounced  for  the  plaintiff  M'Ro- 
berts. 

In  1805,  the  defendant  Cameron  filed  a  bill  of  re- 
view, which  is  now  pending,  and  at  the  May  term  of 
the  circuit  court,  of  1811,  moved  the  court  to  set 
aside  the  decree,  and  to  dismiss  the  suit,  because  the 
want  of  jurisdiction  appeared  on  the  record ;  and  upon 
the  allegation  that  the  said  Jackson,  Emerson,  and 
the  other  parties  to  the  bill,  were,  in  fact,  citizens  of 
the  state  of  Kentucky.  On  which  motion  the  fol- 
lowing questions  arose : 

1st.  Has  the  circuit  court  power  and  jurisdiction 
over  a  judgment  or  decree,  so  as  to  set  the  same  aside 
after  the  term  at  which  it  was  pronounced  ? 

2d.  If  it  has,  could  it  be  exercised  after  the  lapse 
of  five  years  ? 

3d.  Had  the  district  court  jurisdiction  of  the  cause 
as  to  the  defendant  Cameron  and  the  other  defend- 
ants ?  If  not,  had  the  court  jurisdiction  as  to  the  de- 
fendant Cameron  alone  ? 
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Upon  which  questions  the  judges  of  the  circuic      isie* 

court  being  divided  in  opinion,  the  same  were  ordered  "^^^ 

to  be  certified  to  this  court.  *• 

N'Roberts. 

The  cause  was  argued  at  the  last  term  by  Mr.  M. 
D.  Hardin,  for  the  plaintiff,  M'Roberts ;  no  counsel 
appearing  for  the  defendant 

At  the  present  term  of  this  court  it  was  ordered  to    Monk  tin. 
be  certified  to  the  circuit  court  for  the  district  of  Ken- 
tucky as  follows,  viz- 

Certificate.  This  cause  came  on  to  be  heard  on 
the  statement  of  facts  contained  in  the  record,  and  on 
the  questions  on  which  the  opinions  of  the  judges  of 
the  circuit  court  were  opposed,  and  which  were, 
therefore,  at  the  request  of  one  of  the  parties,  adjourn- 
ed to  this  court,  and  w^s  argued  by  counsel.  On 
consideration  whereof  this  court  doth  order  it  to  be 
certified  to  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky. 

1st.  That  in  this  case  the  court  had  not  power 
over  its  decree,  so  as  to  set  the  same  aside  on  mo- 
tion after  the  expiration  of  the  term  in  which  it  was 
rendered. 

2d.  Consequently,  such  power  cannot  be  eafeicisNt 
after  the  lapse  of  five  years. 

3d.  If  a  joint  interest  vested  in  Cameron  and  the 
Other  defendants,  the  court  had  no  jurisdiction  ova* 
the  cause.  If  a  distinct  interest  vested  in  Csmeros^ 
so  that  substantial  justice   (so  far  as  he  was  in- 

v«,  in.  7* 
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1818.  terested)  could  be  done  without  affecting  the  other 

x^ry  defendants,  the  jurisdiction  of  the  court  mig^t  fee 

r.  exercised  as  to  him  alone* 

Radford. 


(CBAHCIKT.) 

Craig  ei  at.  v.  Radford. 


If,  under  the  Virginia  land  law,  the  warrant  mutt  be  lodged  in  the 
office  of  the  surveyor  at  die  time  when  the  survey  is  made,  his  certifi- 
cate* stating  that  the  survey  was  made  by  virtue  of  the  governor's 
warrant,  and  agreeably  to  the  royal  proclamation  of  1763,  is  suffi- 
cient evidence  that  the*  warrant  was  in  his  possession  at  that  time. 

The  6th  section  of  the  act  of  Virginia  of  1748,  entitled,  "  An  act 
directing  the  doty  of  surveyors  of  lands,"  is  merely  directory  to  the 
officer,  and  does  not  make  the  validity  of  the  survey  depend  upon  his 
'conforming  to  its  requisitions. 

A  survey  made  by  the  deputy  surveyor  is,  in  law,  to  be  considered 
as  made  by  the  principal  surveyor. 
w  An  alien  may  take,  by  purchase,  a  freehold  estate  which  can- 
not be  devested  on  the  ground  of  alienage,  but   by  inquest  of  office 
or  some  legislative  act  equivalent  thereto. 

A  defeasible  title,  thus  vested,  daring  the  war  of  the  revolution,  in 
a  British  born  subject,  who  has  never  become  a  citizen,  is  completely 
protected  and  confirmed  by  the  9th  article  of  the  treaty  of  1794,  be- 
tween the  United  States  and  Great  Britain. 


This  cause  was  argued  at  the  last  term,  by  Mr. 
M.  D.  Hardin,  and  Mr.  TaXbot,  for  the  appellant,  and 
by  Mr.  B.  Hardin,  for  the  respondent 

.afore*  im.     Mr.  Justice  Washington  delivered  the  opinion  of 
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the  court.  This  is  an  appeal  from  a  decree  of  the  1818. 
circuit  court  for  the  district  of  Kentucky,  made  in  a 
suit  in  chancery,  instituted  by  the  appellee  against  the 
appellants,  whereby  the  latter  were  decreed  to  convey 
to  the  former  certain  parts  of  a  tract  of  land,  granted 
to  them  by  the  commonwealth  of  Virginia,  to  which 
the  appellee  claimed  title,  under  a  junior  patent, 
founded  on  a  prior  warrant  and  survey. 

The  warrant  to  William  Sutherland,  (under  whom 
the  appellee  claims,)  bears  date  the  24th  of  Janua- 
ry, 1774,  and  was  issued  by  the  governor  of  Vir- 
ginia, by  virtue  of  the  proclamation  of  the  king  of 
Great  Britiaii,  of  1763.  Under  this  warrant,  one  thou- 
sand acres  of  land,  lying  in  Fincastle  county,  on  the 
south  side  of  the  Ohio  river,  were  surveyed  on  the  4th 
day  of  May,  1 774,  by  Hancock  Taylor,  deputy  sur- 
veyor of  that  county,  and  a  grant  issued  for  the  same, 
by  the  commonwealth  of  Virginia,  to  the  said  Wil- 
liam Sutherland,  bearing  date  the  5th  of  August, 
1788*  The  appellee  derives  his  title  as  devisee  un- 
der the  will  of  his  father,  William  Radford,  to  whom 
the  said  tract  of  land  was  conveyed,  by  William 
Sutherland,  on  the  13th  of  February,  1799.  . 

The  appellants  claim  parts  of  the  aforesaid  tract  of 
land,  under  entries  made  upon  treasury  warrants, 
in  the  year,  1780,  which  were  surveyed  in  1785,  and 
patented  prior  to  the  26th  of  May,  1788. 

It  is  admitted  by  the  parties,  1.  That  William 
Sutherland  was  a  native  subject  of  the  king  of  Great 
Britain,  and  that  he  left  Virginia,  prior  to  the  year 
1776,  and  has  never  since  returned  to  the  United 
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18».  States.  2<Hy.  That  Hancock  Taylor  .was  killed  by 
the  Indians  in  1774,  and  that  he  never  did  return  the 
surveys  made  by  him  to  the  office  of  Preston,  the 
principal  surveyor  of  Fincastle  county,  but  that  A. 
Hemptonstrall,  one  of  the  company,  took  possession 
of  his  field  notes,  after  his  death,  and  lodged  them  in 
Preston's  office ;  and  thaf  it  was  Taylor's  usual  prac- 
tice to  mark  all  the  corners  of  his  surveys, 

The  correctness  of  the  decree  made  ip  this  cause 
is  objected  to  on  various  grounds. 

1st.  Because  it  does  not  appear  that  Hancock 
Taylor  had  in  his  pqssession,  or  under  his  control,  a 
warrant,  authorizing  him  to  execute  this  survey  for 
William  Sutherland. 

2d.  Because  there  is  not  only  an  absence  pf  all 
evidence  to  prove  that  the  survey,  (or  Sutherland, 
was  made  and  completed  on  the  ground,  but  that  it 
appears,  from  the  evidence  of  Hemptonstrall,  that  no 
such  survey  was  actually  made.  This  witness  states, 
that  he  attended  Hancock  Taylor ;  on  this  survey  as 
a  marker,  and  sometimes  as  a  chain  carrier.  He 
proves  the  beginning  corner,  and  the  five  first  lines  of 
the  survey,  ending  at  four  chestnut  trees,  the  mark 
of  which  lines  were  plainly  discernible  when  this 
tract  was  surveyed,  under  an  order  of  the  circuit 
court  made  in  this  cause.  .  But  he  adds,  that  the 
subsequent  lines  of  the  survey  were  not  run ;  and  the 
surveyor  who  executed  the  order  of  the  circuit  court 
reports,  that  he  met  with  no  marked  line,  or  corner 
frees,  after  he  left  the  four  chestnuts. 

3d.  It  i$  objected,  in  the  third  place,  that  the  sot- 
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vey,  not  having  been  completed  by  the  deputy  sun  ieis. 
veyor,  the  coon  ougnt  to  infer  that  the  lineg  ac- 
tually run  were  merely  experimental ;  and,  in  such  a 
case,  it  is  contended,  that  the  principal  surveyor  could 
not  make,  and  certify  a  plat  of  the  survey  on  which 
a  graat  could  legally  be  founded. 

It  appears  to  the  court,  that  these  objections  were 
fully  examined  and  overruled  in  the  case  of  Taylor 
and  Quaries  v.  Brown,  5  Craneh,  234 

It  was  the**  decided,  1.  That  if  in  point  of  law, 
the  warrant  must  be  lodged  in  the  office  of  the  sur- 
veyor at  the  time  when  the  survey  is  made,  his  certi- 
ficate, which  states  that  the  survey  was  made  by  vir- 
tue of  the  governor's  warrant,  and  agreeably  to  his  ma- 
jesty's royal  proclamation  of  1 763,  is  sufficient  evidence 
that  the  warrant  was  in  his  possession  at  that  time. 
In  this  case  the  warrant,  under  which  Sutherland's 
survey  was  made,  is  described  in  the  certificate  with 
sufficient  certainty  to  prove  that  the  officer  in  mak- 
ing the  survey  acted  under  its  authority.  2.  It  was 
decided  that  the  6th  section  of  the  act  of  Virginia, 
passed  in  the  year  1 748,  entitled,  "  an  act  directing  the 
duty  of  suveyors  of  lands,"  upon  which  the  second 
objection  made  in  that  case,  and  in  this,  is  founded, 
is  merely  directory  to  the  officer,  and  that  it  does 
not  make  the  validity  of  the  survey  to  depend  upon 
the  conformity  of  the  officer  to  its  requisitions.  This 
construction  of  the  above  section  appears  to  the 
court  to  be  perfectly  well  founded.  The  owner  of 
the  warrant  has  no  power  to  control  the  conduct  of 
the  surveyor,  whose  duty  it  is  to  execute  it*  and  it 
would  therefore  be  unreasonable  to  deprive  him  of 
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isit;  die  title  which  the  warrant  confers  upon  him,  on  ac- 
^£**  coai,t  °f  t'ie  subsequent  neglect  of  that  officer.  If 
j.  the  omission  of  the  surveyor  to  "  see  the  {and  plainly 
bounded  by  natural  bounds  or  marked  trees/'  which 
the  law  imposes  upon  him  as  a  duty,  cannot  af- 
fect the  title  of  the  warrant  holder,  it  would  fol- 
low that  his  omission  to  run  all  the  lines  of  the  sur- 
vey on  the  ground,  which  the  law  does  not  in  express 
terms  require  him  to  do,  ought  not  to  produce  that 
effect  If  the  surveyor,  by  running  some  of  tlfe  lines, 
and  from  adjoining  surveys,  natural  boundaries,  or  his 
personal  knowledge  of  the  ground,  is  enabled  to  pro* 
tract  the  remaining  lines,  so  as  to  close  the  survey, 
no  subsequent  locator  can  impeach  the  title  founded 
upon  such  survey,  upon  the  ground  that  all  the  lines 
were  not  run  and  marked.  The  legislature  may  un- 
doubtly  declare  all  such  surveys  to  be  void ;  but  no 
statute  to  this  effect  was  in  force  in  Virginia  at  the 
time  when  this  survey  was  made. 

3.  The  third  objection  made  to  this  decree  appears 
to  be  substantially  removed  'by  the  opinion  of  this 
court  on  the  third  point  in  the  case  above  referred  to. 
It  was  there  decided  that  the  survey,  though  in  fact 
made  by  the  deputy  surveyor,  was  in  point  of  law  to 
be  considered  as  made  by  the  principal,  and,  conse- 
quently, that  his  signature  to  the  plat  and  certificate 
was  a  sufficient  authentication  of  the  survey  to  en- 
title the  person  claiming  under  it  to  a  grant 

As  to  the  distinction  taken  at  the  bar  between  that 
ease  and  this,  upon  the  ground  that  in  this  the  sur- 
vey was  merely  experimental,  and  Was  not  intended 
to  be  made  in  execution  of  the  warrant,  there  is  cer* 
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tainly  nothing  in  it.  It  is  by  acts  that  the  intention  ws. 
of  men,  in  the  absence  of  positive  declarations,  can 
best  be  discovered.  The  survey  made  by,  Taylor  jr. 
was  adopted  by  the  principal  surveyor,  as  one  actu- 
ally done  in  execution  of  the  warrant  to  Sutherland, 
and  it  would  be  too  much  for  this  or  any  other  court 
to  presume  that  a  contrary  intention  prevailed  in  the 
mind  either  of  the  principal  or  deputy  surveyor, 
and  on  that  supposition  to  pronounce  the  survey  in* 
valid. 

The  last  objection  made  to  this  decree  is,  that  as 
a  British  subject,  Wm.  Sutherland  could  not  take  a 
legal  title  to  this  land  under  the  state  of  Virginia,  and, 
consequently,  that  the  grant  to  him  in  1788  was 
void,  and  was  not  protected  by  the  treaty  of  1794, 
between  the  United  States  and  Great  Britain. 

The  decision  of  this  court  in  the  case  qf  Fairfax's 
devisep  v.  Hunter's  lessee,  (7  Cranch,  603.)  affords 
a  full  answer  to  this  objection.  In  that  case  the 
will  of  Lord  Fairfax  took  effect  in  the  year  1781, 
during  the  war,  and  Denny  Martin,  the  devisee  un- 
der that  will,  was  found  to  be  a  native  born  British 
subject,  who  had  never  become  a  citizen  of  any  of 
the  United  States,  but  had  always  resided  in  Eng- 
land. 

It  was  ruled  in  that  case,  lsj.  That  although  the 
devisee  was  an  alien  enemy  at  the  time  of  the  testa- 
tor's death,  yet  he  took  an  estate  in  fee  under  the 
will,  which  could  not,  on  the  ground  of  alienage,  be 
devested  but  by  inquest  of  office,  or  by  some  legislar 
tive  act  equivalent  thereto.  2d.  That  the  defeasible 
title  thus  vested  in  the  alien  "devisee  was  complete- 
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1818;      the  title  which  the  warrar'y  by  the  ninth  article  of 
count  of  the  subsequer 

the  omission  of  the  c  -  hg  decisive  of  the  objection 
bounded  bj  natur  y/adoa.  In  that  case,  as  in  this, 
the  law  impos'  Jed  in  the  alien  by  purchase  during 
feet  the  title  '/Jt&  not  devested  by  any  act  of  Vir- 
low  that f  "',#  the  treaty  of  1794,  which  rendered 
vey  on  /.& absolute  and  indefeasible, 
term  A 
ef  Decree  affirmed  with  costs. 


(PAACTrCE.) 

Ross  v.  Tbiplett. 


This  court  has  do  jurisdiction  of  Games  brought  before  it,  apw  ft 
certificate  of  a  division  of  opinions  of  the  judges  of  the  circuit  cant 
/or  the  district  of  Columbia.  The  appellate  jurisdiction  of  this  court, 
in  respect  to  that  court,  only  extends  to  toe  final  judgments  sudd* 
i  of  the  latter. 


MM  19* 


This  cause  was  brought  from  the  circuit  court  for 
the  district  of  Columbia,  upon  a  certificate  that  the 
opinions  of  the  judges  of  that  court  were  divided 
upon  a  question  which  occurred  in  the  cause,  under 
the  judiciary  act  of  1802,  ch.  291.  (xxxi.)  s.  6.  It 
was  submitted  without  argument 

It  was  ordered  to  be  certified  to  the  circuit  court 
for  the  district  of  Columbia,  as  follows : 


"*  THE  UNITED  STATES.  901 

tjk  This  cause  came  on  to  be  heard      m*. 

,  of  the  record  of  the  circuit  court  for 
^  A  Columbia,  and  on  the  question,  certi- 

%         +       Aich  the  judges  of  that  court  were  divided, 
*  4»^  jis  argued    by   counsel.    On   consideration 

f%  .eof  this  court  is  of  opinion,  that  its  jurisdiction 

aends  only  to  the  final  judgments  and  decrees  of  the 
daid  circuit  court  It  is,  therefore,  considered  by 
this  court,  that  the  cause  be  remanded  to  the  said 
circuit  court  for  the  District  of  Columbia,  to  be  pro- 
ceeded in  according  to  law. 


(IHSTAKCE  COUET.) 

The  Neptune,  Harrod  et  al.  claimants. 

Libel  under  the  27th  section  of  the  registry  act  ot  1792,  ch.  146. 
(I.)  for  the  fraudulent  use  by  a  vessel  of  a  certificate  of  registry,  to  the 
benefit  of  which  she  was  not  entitled.    Vessel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well  to  vessels  which 
have  not  been  previously  registered,  as  to  those  to  which  registers 
hare  been  previously  granted. 

Appeal  from  the  district  court  of  Louisiana. 

This  cause  was  argued  by  Mr.  D.  B.  Ogden,  and  Fed.  tm. 
Mr.  C.  J.  Ingersott,  for  the  appellants  and  claimants, 
and  by  the  dttorney  General,  for  the  United  States. 
Vol.  HI.  77 
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18ft.  Mr.  Justice  Duvall  delivered  the  opinion  of  the 

court.  The  ship  Neptune,  owned  and  commanded 
by  Captain  Myrick,  arrived  at  New-Orleans  from 
London,  on  the  20th  of  October,  1815.  On  the 
next  day  he  appeared,  in  company  with  George  M* 
Ogden,  one  of  the  appellants,  at  the  custom  house, 
and  reported  the  Neptune  as  a  registered  vessel  of 
the  United  States,  belonging  to  Wilmington,  North 
Carolina,  where,  he  alleged,  and  it  was  so  stated  in 
the  manifest,  she  was  registered.  He  declared,  at  the 
same  time,  that  he  had  lost  the  register  in  ascending 
the  Mississippi,  and  required  a  new  one  to  be  issued 
in  lieu  of  it.  Captain  Myrick  had  made  a  protest 
before  a  notary  public  to  that  effect,  and  offered  to 
take  the  oath  required  by  the  13th  section  of  the  act, 
entitled,  an  act  concerning  the  registering  and  record- 
ing of  ships  or  vessels,  but  was  taken  sick,  and,  in  a 
few  days  afterwards,  died  without  taking  it. 

George  M.  Ogden  administered  on  the  estate  of 
Captain  Myrick,  and  on  the  22d  of  November,  the 
court  of  probates  ordered  a  sale  of  the  effects  of  the 
intestate,  which  was  made  on  the  5th  of  December 
following,  at  wfrich  sale  Messrs.  Harrod  and  Ogdens 
became  the  purchasers  of  the  Neptune,  for  7,600 
dollars. 

On  the  12th  of  January,  1816,  Messrs.  Harrod  and 
Ogdens  addressed  a  letter  to  the  collector,  requesting 
to  be  informed  whether  a  register  could  be  granted 
for  the  ship  Neptune,  on  the  owners  taking  the  oath 
prescribed  by  law.  The  collector  replied,  by  letter 
dated  the  20th,  that  a  register  had  been  refused  the 
ship  Neptune,  on  the  ground  that  the  oath  offered  to 
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show  the  loss  of  a  former  register  was  insufficient, 
inasmuch  as  it  contained  an  assertion  that  the  register 
lost  was  granted  at  the  port  of  Wilmington  in  North 
Carolina,  and  by  a  letter  from  the  collector  of  that 
port,  information  had  been  received  that  no  such  re- 
gister was  ever  issued  from  his  office*  The  collector 
was  afterwards  examined  as  a  witness  in  the  cause, 
and  declared  on  oath  to  the  same  effect 

George  M.  Ogden,  one  of  the  owners,  afterwards 
applied  at  the  collector's  office  for  a  register,  offering 
to  take  an  oath,  the  form  of  which  he  had  prepared, 
varying  from  the  form  of  the  oath  required  by  law ; 
he  was  informed  by  the  collector  it  was  not  suffi- 
cient, and  that  unless  he  would  take  the  oath  in  the 
form  prescribed  by  the  registry  act,  a  register  could 
not  be  granted.  Mr.  Ogden  pressed  the  form  of  the 
oath  which  he  had  tendered,  but  was  again  told  it 
could  not  be  received.  Mr.  Ogden  had  been  shown 
the  letter  from  the  collector  at  Wilmington,  and  had 
been  informed  of  its  contents  by  the  attorney  for  the 
district.  Nevertheless,  he  appeared  in  the  collector's 
office  on  the  22d  of  January,  1816,  and  took  the 
oath  required  by  law,  relying,  as  he  said,  on  the  oath 
which  Captain  Myrick  had  taken,  as  the  ground  of 
his  oath ;  and  a  register  issued  in  form  to  the  own* 
ers,  Richard  Peniston,  master.  In  this  oath  he 
deposed,  that  "  being  owner  in  part  and  having  charge 
of  the  ship  or  vessel  called  the  Neptune,  the  said 
ship  or  vessel  had  been,  as  he  verily  believed,  re- 
gistered according  to  law  by  the  name  of  Neptune, 
and  that  a  certificate  thereof  was  granted  by  the  col- 
lector of  the  district  of  Wilmington  ia  the  state  of 
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1818.  North  Carolina,  which  certificate  had  been  lost  audi 
destroyed  by  accidentally  Ming  overboard  in  die 
river  Mississippi." 

On  the  part  of  the  owners,  John  M'Cauley,  male 
of  the  Neptune,  deposed,  that  on  her  voyage  from 
London  to  New-Orleans,  he  had  seen  the  register  of 
the  ship  Neptune  frequently,  and  before  the  issuing 
of  the  new  register  he  had  assured  Mr.  Ogden  he 
had  seen  it,  and  that  he  believed  it  to  be  (fated  at 
Wilmington,  North  Carolina,  and  that  it  was  lost,  by 
accident,  from  the  pocket  of  the  captain  in  the  river 
Mississippi ;  and  that  he  had  no  reason  to  doubt  it 
a  genuine  one.  M'Cauley  being  asked,  u  Did  cap- 
tain Myrick  tell  you  on  his  return  from  town, 
that  he  had  shown  the  register  to  Messrs.  Harrod  and 
Ogdens  ?J  answered,  he  said  he  bad  laid  the  pocket 
book  containing  it  on  the  desk.  The  carpenters,  who 
repaired  the  Neptune,  certified  that,  in  their  opinion, 
she  was  built  in  the  United  States. 

The  Neptune  cleared  oat  at  the  custom  house  of 
New-Orleans,  on  the  9th  day  of  February,  1816, 
when  she  was  immediately  seized  by  the  collector, 
as  forfeited  to  the  United  States,  and  libelled  for  a 
breach  of  the  27th  section  of  the  act  of  congress  of 
the  31st  of  December,  1792,  ch.  146.  (I.)  entitled, 
"  An  act  concerning  the  registering  and  recording  of 
ships  or  vessels."  Upon  these  facts,  the  Neptune,  toge- 
ther with  her  tackle,  apparel,  and  furniture,  was,  by 
the  sentence  of  the  district  court,  condemned  as  for- 
feited to  the  United  States.  From  this  decree  the 
owners  appealed  to  this  court. 
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The  question  for  the  decision  of  this  court  must      1  m. 
depend  upon  the  true  construction  of  the  act  before   s^£%/ 
mentioned.    If  the  appellants  have,  in  all  respects,    Nepuut. 
complied  with  the  requisites  of  that  act,  they  have 
incurred  no  forfeiture ;  if  any  of  its  provisions,  which 
inflict  a  forfeiture  of  the  vessel  for  a  non-compliancy 
have  been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act,  it  is  provided*  that 
ships  or  vessels  of  the  United  States  shall  not  con- 
tinue to  enjoy  the  benefits  and  privileges  appertaining 
to  such  ships  or  vessels,  longer  than  they  shall  continue 
to  be  wholly  owned,  and  be  commanded  by  a  citizen, 
or  citizens,  of  the  United  States. 

The  third  section  directs  that  all  vessels,  thereafter 
to  be  registered,  shall  be  registered  bytthe  collecter  of 
the  district,  in  which  shall  be  comprehended  the  port 
to  which  the  ship  or  vessel  shall  belong  at  the  time  of 
her  registry ;  which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner,  if  there  be  but  one, 
or  if  more  than  one,  the  husband  or  acting  and 
managing  owner,  of  such  ship  or  vessel  usually  re- 
sides ;  and  the  name  of  the  vessel,  and  of  the  port 
to  which  she  belongs,  shall  be  painted  on  her  stern. 

The  fourth  section  prescribes  the  substance  of  the 
oath  to  be  taken  in  order  to  the.registry,  and  contains 
a  clause  of  forfeiture,  in  case  any  of  the  matters  of 
fact,  which  shall  be  within  the  knowledge  of  the 
party  swearing,  shall  not  be  true.  The  fifth  section 
makes  it  the  duty  of  all  the  owners,  resident  within 
the  United  States,  to  take  a  like  oath  within  ninety 
days  after  the  granting  the  register. 
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1818.  The  ninth  section  directs  the  collector  of  each  dis- 

v^*v-%/  trict  to  keep  a  record  of  all  ships  and  vessels  to  which 
Jfeptvne.  registers  shall  have  been  granted,  and  prescribes  the 
form  of  the  register.  The  tenth  section  directs  a 
copy  of  each  register  to  be  transmitted  to  the  register 
of  the  treasury,  who  shall  cause  a  record  of  them  to 
be  kept. 

The  eleventh  section  directs  the  course  of  proceed- 
ing, in  case  a  vessel  be  purchased  by  a  citizen  before 
registry,  and  contains  a  clause  of  forfeiture  in  case  of 
false  swearing. 

By  the  thirteenth  section  it  is  enacted,  that  if  the  cer- 
tificate of  registry  of  any  vessel  shall  be  lost,  destroy- 
ed, or  mislaid,  the  master,  or  other  person  having 
the  charge  or  command  of  her,  may  make  oath,  or 
affirmation,  before  the  collector  of  the  district,  where 
such  vessel  shall  first  be,  after  such  loss  or  destruc- 
tion ;  and  the  form  of  the  oath  is  prescribed.  It  is 
an  essential  part  of  the  oath,  that  in  it  shall  be  sta- 
ted the  name  of  the  collector,  and  the  port  at  which 
the  former  register  was  granted. 

The  fourteenth  section  requires,  that  when  a  re- 
gistered vessel  shall  be  sold  or  transferred  to  a  citizen 
of  the  United  States,  she  shall  be  registered  anew  by 
her  former  name ;  and  if  not  registered  anew,  she 
shall  not  be  entitled  to  the  privileges  or  benefits  of  a 
ship  of  the  United  States. 

By  the  twenty-seventh  section  it  is  provided,  that 
.  if  any  certificate  of  registry  or  record  shall  be  fraudu- 
lently, or  knowingly,  used  for  any  ship  or  vessel  not 
then  actually  entitled  to  the  benefit  thereof,  according 
to  the  true  intent  of  the  act,  such  ship  or  vessel  shall 
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be  forfeited  to  the  United  States,  with  her  tackle,       i8i& 
apparel,  and  furniture.  ^tC^ 

In  the  argument  of  this  case,  it  was  admitted  by  Neptune. 
the  counsel  for  the  appellants,  that  the  register  was 
improperly  obtained,  but  it  was  denied  that  the  ves- 
sel became  thereby  forfeited  under  the  27th,  or  any 
other  section  of  the  registry  act.  And  it  was  con- 
tended that  the  owner  having  a  register  issued  by 
the  collecter,  was  proof  that  it  was  not  fraudu- 
lently obtained.  In  support  -of  this  position,  the 
case  of  the  Anthony  Mangin  was  cited  from  3  Cranch} 
337. 

To  this  it  was  replied,  that  the  appellants  pur- 
chased the  Neptune  knowing  that  she  was  without 
a  register.  That  it  was  alleged  to  have  been  grant- 
ed to  the  former  owner  by  the  collector  for  the  port 
of  Wilmington,  in  North  Carolina,  and  that  it  was 
lost.  The  appellants*  knew  that  information  had 
been  received  from  the  collector  at  Wilmington,  that 
a  register  for  the  Neptune  had  never  been  issued  at 
that  port;  and  that,  therefore,  it  was  fraudulently 
obtained,  and  used  for  the  Neptune,  not  then  entitled 
to  the  benefit  of  it. 

The  case  of  the  Anthony  Mangin  does  not  support 
the  argument  of  the  appellant's  counsel.  In  that  case 
an  action  was  brought  by  the  United  States  against 
Grundy  and  Thornburgh,  for  money  had  and  re-  • 
ceived  for  the  use  of  the  United  States  by  the  de- 
fendants, as  assignees  of  Aquila  Brown,  junior,  a 
bankrupt,  it  being  money  received  by  the  defend- 
ants for  the  sale  of  the  ship  Anthony  Mangin,  which 
ship  the  United  States  alleged  was  forfeited  by  rea- 
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mfc  die  title  which  the  warrant  confers  upon  him,  on  ac- 
^^  count  of  the  subsequent  neglect  of  that  officer.  If 
_*_.  the  omission  of  the  surveyor  to  "  see  the  land  plainly 
bounded  by  natural  bounds  or  marked  trees,"  which 
the  law  imposes  upon  him  as  a  duty,  cannot  af- 
fect the  title  of  the  warrant  holder,  it  would  fol- 
low that  bis  omission  to  run  all  the  fines  of  the  aur- 
rey  on  the  ground,  which  the  law  does  not  in  express 
terms  require  him  to  do,  ought  not  to  produce  that 
effect.  If  the  surveyor,  by  running  some  of  tlfe  lines, 
and  from  adjoining  surveys,  natural  boundaries,  or  his 
personal  knowledge  of  the  ground,  is  enabled  to  pro- 
tract the  remaining  lines,  so  as  to  close  the  survey, 
no  subsequent  locator  can  impeach  the  tide  founded 
upon  such  survey,  upon  the  ground  that  all  the  lines 
were  not  run  and  marked.  The  legislature  may  un- 
doubtly  declare  all  such  surveys  to  be  void ;  but  no 
statute  to  this  effect  was  in  force  in  Virginia  at  the 
time  when  this  survey  was  made. 

3.  The  third  objection  made  to  this  electee  appears 
to  be  substantially  removed  'by  the  opinion  of  the 
court  on  the  third  point  in  the  case  above  referred  to. 
It  was  there  decided  that  the  survey,  though  in  fact 
made  by  the  deputy  surveyor,  was  in  point  of  law  to 
be  considered  as  made  by  the  principal,  and,  conse- 
quently, that  his  signature  to  the  plat  and  certificate 
was  a  sufficient  authentication  of  the  survey  to  en- 
title the  person  claiming  under  it  to  a  grant. 

As  to  the  distinction  taken  at  the  bar  between  that 
ease  and  this,  upon  the  ground  that  in  this  the  sin^ 
vey  was  merely  experimental,  and  Was  not  intended 
to  be  made  in  execution  of  the  warrant,  there  is  cer* 
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tainly  nothing  in  it.  It  is  by  acts  that  the  intention  wis. 
of  men,  in  the  absence  of  positive  declarations,  can 
best  be  discovered.  The  survey  made  by  Taylor 
was  adopted  by  the  principal  surveyor,  as  one  actu- 
ally done  in  execution  of  the  warrant  to  Sutherland, 
and  it  would  be  too  much  for  this  or  any  other  court 
to  presume  that  a  contrary  intention  prevailed  in  the 
mind  either  of  the  principal  or  deputy  surveyor, 
and  on  that  supposition  to  pronounce  the  survey  in- 
valid. 

The  last  objection  made  to  this  decree  is,  that  as 
a  British  subject,  Wm.  Sutherland  could  not  take  a 
legal  title  to  this  land  under  the  state  of  Virginia,  and, 
consequently,  that  the  grant  to  him  in  1788  was 
void,  and  was  not  protected  by  the  treaty  of  1794, 
between  (he  United  States  and  Great  Britain. 

The  decision  of  this  court  in  the  case  qf  Fairfax's 
devisep  v.  Hunter's  lessee,  (7  Cranch,  603.)  affords 
a  full  answer  to  this  objection.  In  that  case  the 
will  of  Lord  Fairfax  took  effect  in  the  year  1781, 
during  the  war,  and  Denny  Martin,  the  devisee  un- 
der that  will,  was  found  to  be  a  native  born  British 
subject,  who  had  never  become  a  citizen  of  any  of 
the  United  States,  but  had  always  resided  in  Eng- 
land- 
It  was  ruled  in  that  case,  1st.  That  although  the 
devisee  was  an  alien  enemy  at  the  time  of  the  testa- 
tor's death,  yet  he  took  an  estate  in  fee  under  the 
will,  which  could  not,  on  the  ground  of  alienage,  be 
devested  but  by  inquest  of  office,  or  by  some  legisla- 
tive act  equivalent  thereto.  2d.  That  the  defeasible 
title  thus  vested. in  the  alien  "devisee  was  complete- 
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rf<& 


7  ^rmed  by  the  ninth  article  of 

jr^^iples  are  decisive  of  the   objection 

^/ttHasideration.     In  that  case,  as  in  this, 

w*  **^  ;;Je  rested  in  the  alien  by  purchase  during 

*v,  and  was  not  devested  by  any  act  of  Vir- 

^  prior  to  the  treaty  of  1794,  which  rendered 

sedates  absolute  and  indefeasible. 


Decree  affirmed  with  costs. 


(raACTicc.) 
Ross  r.  Tbiplett. 


This  court  has  no  jurisdiction  of  causes  brought  before  it,  upon  ft 
certificate  of  a  division  of  opinions  of  the  judges  of  the  circuit  court 
for  the  district  of  Columbia.  The  appellate  jurisdiction  of  this  court 
in  respect  to  that  court,  only  extend*  to  the  final  judgments  aaddf- 
i  of  the  tatter. 


This  cause  was  brought  from  the  circuit  court  for 
the  district  of  Columbia,  upon  a  certificate  that  the 
opinions  of  the  judges  of  that  court  were  divided 
upon  a  question  which  occurred  in  the  cause,  under 
the  judiciary  act  of  1802,  ch.  291.  (xxxi.)  s.  6.  It 
submitted  Without  argument 


It  was  ordered  to  be  certified  to  the  circuit  court 
for  the  district  of  Columbia,  as  follows : 


\ 
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CsitriFiCAf e.    This  cause  came  on  to  be  heard      ibis. 
on  the  transcript  of  the  record  of  the  circuit  court  for   ^^ 
the  District  of  Columbia,  and  on  the  question  certi-     Neptune. 
fied,  on  which  the  judges  of  that  court  were  divided, 
and  was  argued   by   counsel*    On  consideration 
whereof  this  court  is  of  opinion,  that  its  jurisdiction 
extends  only  to  the  final  judgments  and  decrees  of  the 
Said  circuit  court     It  is,  therefore,  -considered  by 
this  court,  that  the  cause  be  remanded  to  the  said 
circuit  court  for  the  District  of  Columbia,  to  be  pro* 
ceeded  in  according  to  law. 


»:o:i 


(INSTANCE  COURT.) 

The  Neptune,  Harrod  et  al  claimants. 

Libel  under  the  27th  section  of  the  registry  act  of  1792,  ch.  146. 
(I.)  for  the  fraudulent  use  by  a  vessel  of  a  certificate  of  registry,  to  the 
benefit  of  which  she  was  not  entitled.    Vessel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well  to  vessels  which 
have  not  been  previously  registered,  as  to  those  to  which  registers 
have  been  previously  granted. 

Appeal  from  the  district  court  of  Louisiana. 

This  cause  was  argued  by  Mr.  D.  B.  Ogden,  and  Feb.  tm. 
Mr.  C.  J.  Ingersott,  for  the  appellants  and  claimants, 
and  by  the  Attorney  General,  for  the  United  States. 

Vol.  III.  77 
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1818.  Mr.  Justice  Duvall  delivered  the  opinion  of  the 

court  The  ship  Neptune,  owned  and  commanded 
by  Captain  Myrick,  arrived  at  New-Orleans  from 
London,  on  the  20th  of  October,  1815.  On  the 
next  day  he  appeared,  in  company  with  George  M* 
Ogden,  one  of  the  appellants,  at  the  custom  house, 
and  reported  the  Neptune  as  a  registered  vessel  of 
the  United  States,  belonging  to  Wilmington,  North 
Carolina,  where,  he  alleged,  and  it  was  so  stated  in 
the  manifest,  she  was  registered.  He  declared,  at  the 
same  time,  that  he  had  lost  the  register  in  ascending 
the  Mississippi,  and  required  a  new  one  to  be  issued 
in  lieu  of  it.  Captain  Myrick  had  made  a  protest 
before  a  notary  public  to  that  effect,  and  offered  to 
take  the  oath  required  by  the  13th  section  of  the  act, 
entitled,  an  act  concerning  the  registering  and  record- 
ing of  ships  or  vessels,  but  was  taken  sick,  and,  in  a 
few  days  afterwards,  died  without  taking  it. 

George  M.  Ogden  administered  on  the  estate  of 
Captain  Myrick,  and  on  the  22d  of  November,  the 
court  of  probates  ordered  a  sale  of  the  effects  of  the 
intestate,  which  was  made  on  the  5th  of  December 
following,  at  wfiich  sale  Messrs.  Harrod  and  Ogdens 
became  the  purchasers  of  the  Neptune,  for  7,500 
dollars. 

On  the  12th  of  January,  1816,  Messrs.  Harrod  and 
Ogdens  addressed  a  letter  to  the  collector,  requesting 
to  be  informed  whether  a  register  could  be  granted 
for  the  ship  Neptune,  on  the  owners  taking  the  oath 
prescribed  by  law.  The  collector  replied,  by  letter 
dated  the  20th,  that  a  register  had  been  refused  die 
ship  Neptune,  on  the  ground  that  the  oath  offered  to 
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show  the  loss  of  a  former  register  was  insufficient,      mA. 
inasmuch  as  it  contained  an  assertion  that  the  register   ^J^ 
lost  was  granted  at  the  port  of  Wilmington  in  Nortli    Nept»n«. 
Carolina,  and  by  a  letter  from  the  collector  of  that 
port,  information  had  been  received  that  no  such  re- 
gister was  ever  issued  from  his  office*   .The  collector 
was  afterwards  examined  as  a  witness  in  the  cause, 
and  declared  on  oath  to  the  same  effect 

George  M.  Ogden,  one  of  the  owners,  afterwards 
applied  at  the  collector's  office  for  a  register,  offering 
to  take  an  oath,  the  form  of  which  he  had  prepared, 
varying  from  the  form  of  the  oath  required  by  law ; 
he  was  informed  by  the  collector  it  was  not  suffi- 
cient, and  that  unless  he  would  take  the  oath  in  the 
form  prescribed  by  the  registry  act,  a  register  could 
not  be  granted*  Mr.  Ogden  pressed  the  form  of  the 
oath  which  he  had  tendered,  but  was  again  told  it 
could  not  be  received.  Mr.  Ogden  had  been  shown 
the  letter  from  the  collector  at  Wilmington,  and  had 
been  informed  of  its  contents  by  the  attorney  for  the 
district  Nevertheless,  he  appeared  in  the  collector's 
office  on  the  22d  of  January,  1816,  and  took  the 
oath  required  by  law,  relying,  as  he  said,  on  the  oath 
which  Captain  Myrick  had  taken,  as  the  ground  of 
his  oath ;  and  a  register  issued  in  form  to  the  own* 
ers,  Richard  Peniston,  master.  In  this  oath  he 
deposed,  that  "  being  owner  in  part  and  having  charge 
of  the  ship  or  vessel  called  the  Neptune,  the  said 
ship  or  vessel  had  been,  as  he  verily  believed,  re- 
gistered according  to  law  by  the  name  of  Neptune, 
and  that  a  certificate  thereof  was  granted  by  the  col- ' 
lector  of  the  district  of  Wilmington  in  the  state  of 
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idi8.  North  Carolina,  which  certificate  had  been  loot  and 
S^^M'  destroyed  by  accidentally  felling  overboard  in  the 
Neptune,     river  Mississippi*" 

On  the  part  of  the  owners,  John  M'Cauley,  mate 
of  the  Neptune,  deposed,  that  on  her  voyage  from 
London  to  New-Orleans,  he  had  seen  the  register  of 
the  ship  Neptune  frequently,  and  before  the  issuing 
of  the  new  register  he  had  assured  Mr.  Ogden  he 
had  seen  it,  and  that  he  believed  it  to  be  dated  at 
Wilmington,  North  Carolina,  and  that  it  was  lost,  by 
accident,  from  the  pocket  of  the  captain  in  the  river 
Mississippi;  and  that  he  had  no  reason  to  doubt  it 
a  genuine  one.  M'Cauley  being  asked,  u  Did  cap- 
tain Myrick  tell  you  on  his  return  from  town, 
that  he  had  shown  the  register  to  Messrs.  Harrad  and 
Ogdens  ?"  answered,  he  said  he  had  laid  the  pocket 
book  containing  it  on  the  desk.  The  carpenters,  who 
repaired  the  Neptune,  certified  that,  in  their  opinion, 
she  was  built  in  the  United  States. 

The  Neptune  cleared  out  at  the  custom  house  of 
New-Orleans,  on  the  9th  day  of  February,  1816, 
when  she  was  immediately  seized  by  the  collector, 
as  forfeited  to  the  United  States,  and  libelled  for  a 
breach  of  the  27th  section  of  the  act  of  congress  of 
the  31st  of  December,  1792,  ch.  146.  (I.)  entitled, 
"  An.  act  concerning  the  registering  and  recording  of 
ships  or  vessels."  Upon  these  facts,  the  Neptune,  toge- 
ther with  her  tackle,  apparel,  and  furniture,  was,  by 
the  sentence  of  the  district  court,  condemned  as  for- 
feited to  the  United  States.  From  this  decree  the 
owners  appealed  to  this  court. 


Or  THE  UNITED  STATER. 

The  question  for  the  decision  of  tiw  court  must      im. 
depend  upon  the  tree  construction  of  the  act  before   "^^ 
mentioned.    If  the  appellants  have,  in  all  respects,    NeputM. 
complied  with  the  requisites  of  that  act,  they  have 
incurred  no  forfeiture ;  if  any  of  its  provisions,  which 
inflict  a  forfeiture  of  the  vessel  for  a  non-compliance^ 
have  been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act>  it  is  provided,  that 
ships  or  vessels  of  the  United  States  shall  not  con* 
tinue  to  enjoy  the  benefits  and  privileges  appertaining 
to  such  ships  or  vessels,  longer  than  they  shall  continue 
to  be  wholly  owned,  and  be  commanded  by  a  citizen, 
or  citizens,  of  the  United  States. 

The  third  section  directs  that  all  vessels,  thereafter 
to  be  registered,  shall  be  registered  bytthe  collector  of 
the  district,  in  which  shall  be  comprehended  the  port 
to  which  the  ship  or  vessel  shall  belong  at  the  time  of 
her  registry ;  which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner,  if  there  be  but  one, 
or  if  more  than  one,  the  husband  or  acting  and 
managing  owner,  of  such  ship  or  vessel  usually  re- 
sides ;  and  the  name  of  the  vessel,  and  of  the  port 
to  which  she  belongs,  shall  be  painted  on  her  stern. 

The  fourth  section  prescribes  the  substance  of  the 
oath  to  be  taken  in  order  to  the  registry,  and  contains 
a  clause  of  forfeiture,  in  case  any  of  the  matters  of 
fact,  which  shall  be  within  the  knowledge  of  the 
party  swearing,  shall  not  be  true.  The  fifth  section 
makes  it  the  duty  of  all  the  owners,  resident  within 
the  United  States,  to  take  a  like  oath  within  ninety 
days  after  the  granting  the  register. 
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1818.  The  ninth  section  directs  the  collector  of  each  dis- 

v^*v-%/  trict  to  keep  a  record  of  all  ships  and  vessels  to  which 
Jieptune.  registers  shall  have  been  granted,  and  prescribes  the 
form  of  the  register.  The  tenth  section  directs  a 
copy  of  each  register  to  be  transmitted  to  the  register 
of  the  treasury,  who  shall  cause  a  record  of  them  to 
be  kept. 

The  eleventh  section  directs  the  course  of  proceed- 
ing, in  case  a  vessel  be  purchased  by  a  citizen  before 
registry,  and  contains  a  clause  of  forfeiture  in  case  of 
false  swearing. 

By  the  thirteenth  section  it  is  enacted,  that  if  the  cer- 
tificate of  registry  of  any  vessel  shall  be  lost,  destroy- 
ed, or  mislaid,  the  master,  or  other  person  having 
the  charge  or  command  of  her,  may  make  oat|i,  or 
affirmation,  before  the  collector  of  the  district,  where 
such  vessel  shall  first  be,  after  such  loss  or  destruc- 
tion ;  and  the  form  of  the  oath  is  prescribed.  It  k 
an  essential  part  of  the  oath,  that  in  it  shall  be  sta- 
ted the  name  of  the  collector,  and  the  port  at  which 
the  former  register  was  granted. 

The  fourteenth  section  requires,  that  when  a  re- 
gistered vessel  shall  be  sold  or  transferred  to  a  citizen 
of  the  United  States,  she  shall  be  registered  anew  by 
her  former  name ;  and  if  not  registered  anew,  she 
shall  not  be  entided  to  the  privileges  or  benefits  of  a 
ship  of  the  United  States. 

By  the  twenty-seventh  section  it  is  provided,  that 
if  any  certificate  of  registry  or  record  shall  be  fraudu- 
lently, or  knowingly,  used  for  any  ship  or  vessel  not 
then  actually  entitled  to  the  benefit  thereof,  according 
to  the  true  intent  of  the  act,  such  ship  or  vessel  shall 
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be  forfeited  to  the  United  States,  with  her  tackle,       ma. 


The 


apparel,  and  furniture. 

In  the  argument  of  this  case,  it  was  admitted  by  Neptune. 
the  counsel  for  the  appellants,  that  the  register  was 
improperly  obtained,  but  it  was  denied  that  the  ves- 
sel became  thereby  forfeited  under  the  27th,  or  any 
other  section  of  the  registry  act.  And  it  Was  con- 
tended that  the  owner  having  a  register  issued  by 
the  collecter,  was  proof  that  it  was  not  fraudu- 
lently obtained.  In  support -of  this  position,  the 
case  of  the  Anthony  Mangin  was  cited  from  3  Cranch} 
337. 

To  this  it  was  replied,  that  the  appellants  pur- 
chased the  Neptune  knowing  that  she  was  without 
a  register.  That  it  was  alleged  to  have  been  grant- 
ed to  the  former  owner  by  the  collector  for  the  port 
of  Wilmington,  in  North  Carolina,  and  that  it  was 
lost.  The  appellants*  knew  that  information  had 
been  received  from  the  collector  at  Wilmington,  that 
a  register  for  the  Neptune  had  never  been  issued  at 
that  port ;  and  that,  therefore,  it  was  fraudulently 
obtained,  and  used  for  the  Neptune,  not  then  entitled 
to  the  benefit  of  it. 

The  case  of  the  Anthony  Mangin  does  not  support 
the  argument  of  the  appellant's  counsel.  In  that  case 
an  action  was  brought  by  the  United  States  against 
Grundy  and  Thornburgh,  for  money  had  and  re- 
ceived for  the  use  of  the  United  States  by  the  de- 
fendants, as  assignees  of  Aquila  Brown,  junior,  a 
bankrupt,  it  being  money  received  by  the  defend- 
ants for  the  sale  of  the  ship  Anthony  Mangin,  which 
ship  the  United  States  alleged  was  forfeited  by  rea- 


/' 
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m*  die  title  which  the  warrant  confers  upon  him,  on  ac- 
^^  count  of  the  subsequent  neglect  of  that  officer.  If 
y.  the  omission  of  the  surveyor  to  "  see  the  land  plainly 
bounded  by  natural  bounds  or  marked  trees/'  which 
the  law  imposes  upon  him  as  a  duty,  cannot  af- 
fect the  title  of  the  warrant  holder,  it  would  fol- 
low that  his  omission  to  run  all  the  lines  of  the  sur- 
vey on  the  ground,  which  the  law  does  not  in  express 
terms  require  him  to  do,  ought  not  to  produce  that 
effect  If  the  surveyor,  by  running  some  of  tlte  lines, 
and  from  adjoining  surveys,  natural  boundaries,  or  his 
personal  knowledge  of  the  ground,  is  enabled  to  pro* 
tract  the  remaining  lines,  so  as  to  close  the  survey, 
no  subsequent  locator  can  impeach  the  title  founded 
upon  such  survey,  upon  the  ground  that  all  the  lines 
were  not  run  and  marked.  The  legislature  may  un- 
doubtly  declare  all  such  surveys  to  be  void ;  but  no 
statute  to  this  effect  was  in  force  in  Virginia  at  the 
time  when  this  survey  was  made. 

3.  The  third  objection  made  to  this  decfee  appears 
to  be  substantially  removed  by  the  opinion  of  this 
court  on  the  third  point  in  the  case  above  referred  to. 
It  was  there  decided  that  the  survey,  though  in  fact 
made  by  the  deputy  surveyor,  was  in  point  of  law  to 
be  considered  as  made  by  the  principal,  and,  conse- 
quently, that  his  signature  to  the  plat  and  certificate 
was  a  sufficient  authentication  of  the  survey  to  en- 
title the  person  claiming  under  it  to  a  grant 

As  to  the  distinction  taken  at  the  bar  between  that 
ease  and  this,  upon  the  ground  that  in  this  the  sur- 
vey was  merely  experimental,  and  Was  not  intended 
to  be  made  in  execution  of  the  warrant,  there  is  cer* 


OF  THE  UNITED  STATES.  509 

tatnly  nothing  in  it.  It  is  by  acts  that  the  intention  itis. 
of  men,  in  the  absence  of  positive  declarations,  can 
best  be  discovered.  The  survey  made  by  Taylor 
was  adopted  by  the  principal  surveyor,  as  one  actu- 
ally done  in  execution  of  the  warrant  to  Sutherland, 
and  it  would  be  too  much  for  this  or  any  other  court 
to  presume  that  a  contrary  intention  prevailed  in  the 
mind  either  of  the  principal  or  deputy  surveyor, 
and  on  that  supposition  to  pronounce  the  survey  in* 
valid. 

The  last  objection  made  to  this  decree  is,  that  as 
a  British  subject,  Wm.  Sutherland  could  not  take  a 
legal  title  to  this  land  under  the  state  of  Virginia,  and, 
consequently,  that  the  grant  to  him  in  1788  was 
void,  and  was  not  protected  by  the  treaty  of  1794, 
between  the  United  States  and  Great  Britain. 

The  decision  of  this  court  in  the  case  of  Fairfax's 
devisep  v.  Hunter's  lessee,  (7  Cranchy  603.)  affords 
a  full  answer  to  this  objection.  In  that  case  the 
will  of  Lord  Fairfax  took  effect  in  the  year  1781, 
during  the  war,  and  Denny  Martin,  the  devisee  un- 
der that  will,  was  found  to  be  a  native  born  British 
subject,  who  had  never  become  a  citizen  of  any  of 
the  United  States,  but  had  always  resided  in  Eng- 
land- 
It  was  ruled  in  that  case,  1st*  That  although  the 
devisee  was  an  alien  enemy  at  the  time  of  the  testa- 
tor's death,  yet  he  took  an  estate  in  fee  under  the 
will,  which  could  not,  on  the  ground  of  alienage,  be 
devested  but  by  inquest  of  office,  or  by  some  legisla- 
tive act  equivalent  thereto.  2d*  That  the  defeasible 
title  thus  vested. in  the  alien  devisee  was  complete- 
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1819;      the        -  _/V^fine^  b^  *c  ^^  art*c^e  °^ 

cr  ^/J^ 

s&  fr^pjpciples  are  decisive  of  the    objection 

'         ^/  consideration.     In  that  case,  as  in  this, 

ltd tide  vested  in  the  alien  by  purchase  during 

k,ffurf  *nd  was  not  devested  by  any  act  of  Vir- 

^  prior  to  the  treaty  of  1794,  which  rendered 

fair  estates  absolute  and  indefeasible. 


Decree  affirmed  with  costs. 


(rftACTfCB*) 

Ross  v.  Tkiplett. 


Tikis  court  has  no  jurisdiction  of  causes  brought  before  it,  open  * 
certificate  of  a  division  of  opinions  of  the  judges  of  the  circuit  court 
fir  the  distrid  of  Columbia.  The  appellate  jurisdiction  of  this  court, 
in  respect  to  that  court,  only  extends  to  the  final  judgments  and  de» 
i  of  the  latter* 


tim 


This  cause  was  brought  from  the  circuit  court  for 
the  district  of  Columbia,  upon  a  certificate  that  the 
opinions  of  the  judges  of  that  court  were  divided 
upon  a  question  which  occurred  in  the  cause,  under 
the  judiciary  act  of  1802,  ch.  291.  (xxxi.)  s.  6.  ft 
was  submitted  without  argument 

It  was  ordered  to  be  certified  to  the  circuit  court 
for  the  district  of  Columbia,  as  follows : 
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Certificate.  This  cause  came  on  to  be  heard  m». 
611  the  transcript  of  the  record  of  the  cirenit  court  for 
the  District  of  Columbia,  and  on  the  question  certi- 
fied, on  which  the  judges  of  that  court  were  divided, 
and  was  argued  by  counsel  On  consideration 
whereof  this  court  is  of  opinion,  that  its  jurisdiction 
extends  only  to  the  final  judgments  and  decrees  of  the 
Said  circuit  court.  It  is,  therefore,  -considered  by 
this  court,  that  the  cause  be  remanded  to  the  said 
circuit  court  for  the  District  of  Columbia,  to  be  pro- 
ceeded in  according  to  law. 


(INSTANCE  COURT.) 

The  Neptune,  Harrod  et  al.  claimants. 

Libel  under  the  27th  section  of  the  registry  act  of  1792,  ch.  146. 
(I.)  for  the  fraudulent  use  by  a  vessel  of  a  certificate  of  registry,  to  the 
benefit  of  which  she  was  not  entitled.    Vessel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well  to  vessels  which 
bare  not  been  previously  registered,  as  to  those  to  which  registers 
have  been  previously  granted. 

Appeal  from  the  district  court  of  Louisiana. 

This  cause  was  argued  by  Ml  D.  B.  Ogden,  and  Fed.  tm. 
Mr.  C.  J.  Ingersoll,  for  the  appellants  and  claimants, 
and  by  the  Attorney  General,  for  the  United  States. 
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i»f*.  Mr.  Justice  Duvall  delivered  the  opinion  of  the 

Court.  The  ship  Neptune,  owned  and  commanded 
by  Captain  Myrick,  arrived  at  New-Orleans  from 
London,  on  the  20th  of  October,  1815.  On  the 
next  day  he  appeared,  in  company  with  George  M* 
Ogden,  one  of  the  appellants,  at  the  custom  house, 
and  reported  the  Neptune  as  a  registered  vessel  of 
the  United  States,  belonging  to  Wilmington,  North 
Carolina,  where,  he  alleged,  and  it  was  so  stated  in 
the  manifest,  she  was  registered.  He  declared,  at  the 
same  time,  that  he  had  lost  the  register  in  ascending 
the  Mississippi,  and  required  a  new  one  to  be  issued 
in  lieu  of  it.  Captain  Myrick  had  made  a  protest 
before  a  notary  public  to  that  effect,  and  offered  to 
take  the  oath  required  by  the  13th  section  of  the  act, 
entitled,  an  act  concerning  the  registering  and  record- 
ing of  ships  or  vessels,  but  was  taken  sick,  and,  in  a 
few  days  afterwards,  died  without  taking  it. 

George  M.  Ogden  administered  on  the  estate  of 
Captain  Myrick,  and  on  the  22d  of  November,  the 
court  of  probates  ordered  a  sale  of  the  effects  of  the 
intestate,  which  was  made  on  the  5th  of  December 
following,  at  wtich  sale  Messrs.  Harrod  and  Ogdens 
became  the  purchasers  of  the  Neptune,  for  7,500 
dollars. 

On  the  12th  of  January,  1816,  Messrs.  Harrod  and 
Ogdens  addressed  a  letter  to  the  collector,  requesting 
to  be  informed  whether  a  register  could  be  granted 
for  the  ship  Neptune,  on  the  owners  taking  the  oath 
prescribed  by  law.  The  collector  replied,  by  letter 
dated  the  20th,  that  a  register  had  been  refused  the 
ship  Neptune,  on  the  ground  that  the  oath  offered  to 
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show  the  loss  of  a  former  register  was  insufficient,       1816. 
inasmuch  as  it  contained  an  assertion  that  the  register    ^"^^^ 
lost  was  granted  at  the  port  of  Wilmington  in  Nortli    Neptuna. 
Carolina,  and  by  a  letter  from  the  collector  of  that 
port,  information  had  been  received  that  no  such  re- 
gister was  ever  issued  from  his  office*    .The  collector 
was  afterwards  examined  as  a  witness  in  the  cause, 
and  declared  on  oath  to  the  same  effect. 

George  M.  Ogden,  one  of  the  owners,  afterwards 
applied  at  the  collector's  office  for  a  register,  offering 
to  take  an  oatb,  the  form  of  which  he  had  prepared, 
varying  from  the  form  of  the  oath  required  "by  law  ; 
he  was  informed  by  the  collector  it  was  not  suffi- 
cient, and  that  unless  he  would  take  the  oath  in  the 
form  prescribed  by  the  registry  act,  a  register  could 
not  be  granted.  Mr.  Ogden  pressed  the  form  of  the 
oath  which  he  had  tendered,  but  was  again  told  it 
could  not  be  received.  Mr.  Ogden  had  been  shown 
the  letter  from  the  collector  at  Wilmington,  and  had 
been  informed  of  its  contents  by  the  attorney  for  the 
district.  Nevertheless,  he  appeared  in  the  collector's 
office  on  the  22d  of  January,  1816,  and  took  the 
oath  required  by  law,  relying,  as  he  said,  on  the  oath 
which  Captain  Myrick  had  taken,  as  the  ground  of 
his  oath ;  and  a  register  issued  in  form  to  the  own* 
ers,  Richard  Peniston,  master.  In  this  oath  he 
deposed,  that  "  being  owner  in  part  and  having  charge 
of  the  ship  or  vessel  called  the  Neptune,  the  said 
ship  or  vessel  had  been,  as  he  verily  believed,  re- 
gistered according  to  law  by  the  name  of  Neptune, 
and  that  a  certificate  thereof  was  granted  by  the  col- ' 
lector  of  the  district  of  Wilmington  in  the  state  of 
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1818.  North  Carolina,  which  certificate  had  been  lost  ami 
nO~*,/  destroyed  by  accidentally  felling  overboard  in  the 
Neptun*     river  Mississippi." 

On  the  part  of  the  owners,  John  M'Cauley,  mate 
of  the  Neptune,  deposed,  that  on  her  voyage  finom 
London  to  New-Orleans,  he  had  seen  the  register  of 
the  ship  Neptune  frequently,  and  before  the  issuing 
of  the  new  register  he  had  assured  Mr.  Ogden  he 
had  seen  it,  and  that  he  believed  it  to  be  dated  at 
Wilmington,  North  Carolina,  and  that  it  was  lost,  by 
accident,  from  the  pocket  of  the  captain  in  the  river 
Mississippi;  and  that  he  had  no  reason  to  doubt  it 
a  genuine  one.  M'Cauley  being  asked,  "  Did  cap- 
tab  Myrick  tell  you  on  his  return  from  town, 
that  he  had  shown  the  register  to  Messrs.  Harrod  and 
Ogdens  ?"  answered,  he  said  he  had  laid  the  pocket 
book  containing  it  on  the  desk.  The  carpenters,  who 
repaired  the  Neptune,  certified  that,  in  their  opinion, 
she  was  built  in  the  United  States. 

The  Neptune  cleared  out  at  the  custom  house  of 
New-Orleans,  on  the  9th  day  of  February,  1816, 
when  she  was  immediately  seized  by  the  collector, 
as  forfeited  to  the  United  States,  and  libelled  for  a 
breach  of  the  27th  section  of  the  act  of  congress  of 
the  31st  of  December,  1792,  ch.  146.  (L)  entitled, 
"  An  act  concerning  the  registering  and  recording  of 
ships  or  vessels."  Upon  these  facts,  the  Neptune,  toge- 
ther with  her  tackle,  apparel,  and  furniture,  was,  by 
the  sentence  of  the  district  court,  condemned  as  for- 
feited to  the  United  States.  From  this  decree  the 
owners  appealed  to  this  court. 
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The  question  for  the  decision  of  thw  court  must      im 
depend  upon  the  true  construction  of  the  act  before   ^^ 
mentioned.    If  the  appellants  have,  in  all  respects,    Ntjxuu. 
complied  with  the  requisites  of  that  act,  they  have 
incurred  no  forfeiture ;  if  any  of  its  provisions,  which 
inflict  a  forfeiture  of  the  vessel  for  a  non-compliance, 
have  been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act,  it  is  provided,  that 
ships  or  vessels  of  the  United  States  shall  not  con- 
tinue to  enjoy  the  benefits  and  privileges  appertaining 
to  such  ships  or  vessels,  longer  than  they  shall  continue 
to  be  wholly  owned,  and  be  commanded  by  a  citizen, 
or  citizens,  of  die  United  States. 

The  third  section  directs  that  all  vessels,  thereafter 
to  be  registered,  shall  be  registered  byjhs  collecter  of 
the  district,  in  which  shall  be  comprehended  the  port 
to  which  the  ship  or  vessel  shall  belong  at  the  tkne  of 
her  registry ;  which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner,  if  there  be  but  one, 
or  if  more  than  one,  the  husband  or  acting  and 
managing  owner,  of  such  ship  or  vessel  usually  re- 
sides ;  and  the  name  of  the  vessel,  and  of  the  port 
to  which  she  belongs,  shall  be  painted  on  her  stern. 

The  fourth  section  prescribes  the  substance  of  the 
oath  to  be  taken  in  order  to  the.registry,  and  contains 
a  clause  of  forfeiture,  in  case  any  of  the  matters  of 
fact,  which  shall  be  within  the  knowledge  of  the 
party  swearing,  shall  not  be  true.  The  fifth  section 
makes  it  the  duty  of  all  the  owners,  resident  within 
the  United  States,  to  take  a  like  oath  within  ninety 
days  after  the  granting  the  register. 
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1818.  The  ninth  section  directs  the  collector  of  each  dis- 


trict  to  keep  a  record  of  all  ships  and  vessels  to  which 
Heptnne.  registers  shall  have  been  granted,  and  prescribes  the 
form  of  the  register.  The  tenth  section  directs  a 
copy  of  each  register  to  be  transmitted  to  the  register 
of  the  treasury,  who  shall  cause  a  record  of  them  to 
be  kept. 

The  eleventh  section  directs  the  course  of  proceed- 
ing, in  case  a  vessel  be  purchased  by  a  citizen  before 
registry,  and  contains  a  clause  of  forfeiture  in  case  of 
false  swearing. 

By  the  thirteenth  section  it  is  enacted,  that  if  the  cer- 
tificate of  registry  of  any  vessel  shall  be  lost,  destroy- 
ed, or  mislaid,  the  master,  or  other  person  having 
the  charge  or  command  of  her,  may  make  oath,  or 
affirmation,  before  the  collector  of  the  district,  where 
such  vessel  shall  first  be,  after  such  loss  or  destruc- 
tion ;  and  the  form  of  the  oath  is  prescribed.  It  is 
an  essential  part  of  the  oath,  that  in  it  shall  be  sta- 
ted the  name  of  the  collector,  and  the  port  at  which 
the  former  register  was  granted. 

The  fourteenth  section  requires,  that  when  a  re- 
gistered vessel  shall  be  sold  or  transferred  to  a  citizen 
of  the  United  States,  she  shall  be  registered  anew  hy 
her  former  name ;  and  if  not  registered  anew,  she 
shall  not  be  entitled  to  the  privileges  or  benefits  of  a 
ship  of  the  United  States. 

By  the  twenty-seventh  section  it  is  provided,  that 
-  if  any  certificate  of  registry  or  record  shall  be  fraudu- 
lently, or  knowingly,  used  for  any  ship  or  vessel  not 
then  actually  entitled  to  the  benefit  thereof,  according 
to  the  true  intent  of  the  act,  such  ship  or  vessel  shall 
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be  forfeited  to  the  United  States,  with  her  tackle,       tsis. 
apparel,  and  furniture.  ^The^ 

In  the  argument  of  this  case,  it  was  admitted  by  Neptune. 
the  counsel  for  the  appellants,  that  the  register  was 
improperly  obtained,  but  it  was  denied  that  the  ves- 
sel became  thereby  forfeited  under  the  27th,  or  any 
other  section  of  the  registry  act.  And  it  Was  con- 
tended that  the  owner  having  a  register  issued  by 
the  collecter,  was  proof  that  it  was  not  fraudu- 
lently obtained.  In  support  ^of  this  position,  the 
case  of  the  Anthony  Mangin  was  cited  from  3  Cranch} 
337. 

To  this  it  was  replied,  that  the  appellants  pur- 
chased the  Neptune  knowing  that  she  was  without 
a  register.  That  it  was  alleged  to  have  been  grant- 
ed to  the  former  owner  by  the  collector  for  the  port 
of  Wilmington,  in  North  Carolina,  and  that  it  was 
lost.  The  appellants*  knew  that  information  had 
been  received  from  the  collector  at  Wilmington,  that 
a  register  for  the  Neptune  had  never  been  issued  at 
that  port;  and  that,  therefore,  it  was  fraudulently 
obtained,  and  used  for  the  Neptune,  not  then  entitled 
to  the  beuefit  of  it. 

The  case  of  the  Anthony  Mangin  does  not  support 
the  argument  of  the  appellant's  counsel.  In  that  case 
an  action  was  brought  by  the  United  States  against 
Grundy  and  Thornburgh,  for  money  had  and  re-  * 
ceived  for  the  use  of  the  United  States  by  the  de- 
fendants, as  assignees  of  Aquila  Brown,  junior,  a 
bankrupt,  it  being  money  received  by  the  defend- 
ants for  the  sale  of  the  ship  Anthony  Mangin,  which 
ship  the  United  States  alleged  was  forfeited  by  rea- 
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i*is;  the  title  which  the  warrant  confers  upon  him,  on  ac- 
^Y^  count  of  the  subsequent  neglect  of  that  officer.  If 
y-  the  omission  of  the  surveyor  to  a  see  the  land  plainly 
bounded  by  natural  bounds  or  marked  trees,"  which 
the  law  imposes  upon  him  as  a  duty,  cannot  af- 
fect the  title  of  the  warrant  holder,  it  would  fol- 
low that  his  omission  to  run  all  the  lines  of  the  sur- 
rey on  the  ground,  which  the  law  does  not  in  express 
terms  require  him  to  do,  ought  not  to  produce  that 
effect  If  the  surveyor,  by  running  some  of  tHte  lines, 
and  from  adjoining  surveys,  natural  boundaries,  or  his 
personal  knowledge  of  the  ground,  is  enabled  to  pro- 
tract the  remaining  lines,  so  as  to  close  the  survey, 
no  subsequent  locator  can  impeach  the  title  founded 
upon  such  survey,  upon  the  ground  that  all  the  lines 
were  not  run  and  marked.  The  legislature  mayua- 
doubtly  declare  all  such  surveys  to  be  void ;  but  no 
statute  to  this  effect  was  in  force  in  Virginia  at  the 
time  when  this  survey  was  made. 

3.  The  third  objection  made  to  this  electee  appears 
to  be  substantially  removed  'by  the  opinion  of  this 
court  on  the  third  point  in  the  case  above  referred  to. 
It  was  there  decided  that  the  survey,  though  in  fact 
made  by  the  deputy  surveyor,  was  in  point  of  law  to 
be  considered  as  made  by  the  principal,  and,  conse- 
quently, that  his  signature  to  the  plat  and  certificate 
was  a  sufficient  authentication  of  the  survey  to  en- 
title the  person  claiming  under  it  to  a  grant. 

As  to  the  distinction  taken  at  the  bar  between  that 
ease  and  this,  upon  the  ground  that  in  this  the  sur- 
vey was  merely  experimental,  and"wa&  not  intended 
to  be  made  in  execution  of  the  warrant,  there  is  eer» 
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feinly  nothing  in  it  It  is  by  acts  that  the  intention  mi 
of  men,  in  the  absence  of  positive  declarations,  can 
best  be  discovered.  The  survey  made  by  Taylor 
was  adopted  by  the  principal  surveyor,  as  one  actu- 
ally done  in  execution  of  the  warrant  to  Sutherland, 
and  it  would  be  too  much  for  this  or  any  other  court 
to  presume  that  a  contrary  intention  prevailed  in  the 
mind  either  of  the  principal  or  deputy  surveypr9 
and  on  that  supposition  to  pronounce  the  survey  in- 
valid. 

The  last  objection  made  to  this  decree  is,  that  as 
a  British  subject,  Wm.  Sutherland  could  not  take  a 
legal  title  to  this  land  under  the  state  of  Virginia,  and, 
consequently,  that  the  grant  to  him  in  1788  was 
void,  and  was  not  protected  by  the  treaty  of  1794, 
between  the  United  States  and  Great  Britain. 

The  decision  of  this  court  in  the  case  qf  Fairfax1! 
devise?  v.  Hunter's  lessee,  (7  Crunch,  603.)  affords 
a  full  answer  to  this  objection.  In  that  case  the 
will  of  Lord  Fairfax  took  effect  in  the  year  1781, 
during  the  war,  and  Denny  Martin,  the  devisee  un- 
der that  wil^  was  found  to  be  a  native  born  British 
subject,  who  had  never  become  a  citizen  of  any  of 
the  United  States,  but  had  always  resided  in  Eng- 
land. 

It  was  ruled  in  that  case,  1st.  That  although  the 
devisee  was  an  alien  enemy  at  the  time  of  the  testa- 
tor's death,  yet  he  took  an  estate  in  fee  under  the 
will,  which  could  not,  on  the  ground  of  alienage,  be 
devested  but  by  inquest  of  office,  or  by  some  legisla- 
tive act  equivalent  thereto.  2d.  That  the  defeasible 
title  thus  vested  in  the  alien  devisee  was  complete- 
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2818.      ly  protected  and  confirmed  by  the  ninth  article  of 
the  treaty  of  1794. 

These  principles  are  decisive. of  the  objection 
now  under  consideration.  In  that  case,  as  in  this, 
the  legal  title  vested  in  the  alien  by  purchase  during 
the  war,  and  was  not  devested  by  any  act  of  Vir- 
ginia, prior  to  the  treaty  of  1794,  which  rendered 
their  estates  absolute  and  indefeasible. 

Decree  affirmed  with  costs. 


(PEACTICE.) 

Ross  v«  Triplett. 


This  court  has  no  jurisdiction  of  erases  brought  before  it,  opoo  a 
certificate  of  a  division  of  opinions  of  the  judges  of  the  circuit  cant 
fir  the  district  of  Columbia.  The  appellate  jurisdiction  of  this  court, 
in  respect  to  that  court,  only  extends  to  the  final  judgments  and  de» 
i  of  the  latter. 


This  cause  was  brought  from  the  circuit  court  for 
the  district  of  Columbia,  upon  a  certificate  that  the 
opinions  of  the  judges  of  that  court  were  divided 
upon  a  question  which  occurred  in  the  cause,  under 
the  judiciary  act  of  1802,  ch.  291.  (xxxl)  s.  &  It 
submitted  without  argument 


It  was  ordered  to  be  certified  to  the  circuit  court 
for  the  district  of  Columbia,  as  follows : 


:ou 
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Certificate.  This  cause  came  on  to  bd  heard  ms. 
611  the  transcript  of  the  record  of  the  circuit  court  for 
the  District  of  Columbia,  and  on  the  question,  certi- 
fied, on  which  the  judges  of  that  court  were  divided, 
and  was  argued  by  counsel.  On  consideration 
whereof  this  court  is  of  opinion,  that  its  jurisdiction 
extends  onl y  to  the  final  judgments  and  decrees  of  the 
Said  circuit  court.  It  is,  therefore,  -considered  by 
this  court,  that  the  cause  be  remanded  to  the  said 
circuit  court  for  the  District  of  Columbia,  to  be  pro- 
ceeded in  according  to  law. 


(INSTANCE  COURT.) 

The  Neptune,  Harrod  et  al.  claimants. 

Libel  under  the  27th  section  of  the  registry  act  of  1792,  ch.  146. 
(I.)  for  the  fraudulent  use  by  a  ressel  of  a  certificate  of  registry,  to  the 
benefit  of  which  she  was  not  entitled.    Vessel  forfeited. 

The  provisions  of  the  27th  section  apply  as  well  to  vessels  which 
hare  not  been  previously  registered,  as  to  those  to  which  registers 
hare  been  previously  granted. 

Appeal  from  the  district  court  of  Louisiana. 

This  cause  was  argued  by  Mr.  D.  B*  Ogden,  and  Fti.  26ft. 
Mr.  C.  J.  Ingersott,  for  the  appellants  and  claimants, 
and  by  the  Attorney  General,  for  the  United  States. 
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i*ia.  Mr.  Justice  Duvall  delivered  the  opinion  of  the 

Court.     The  ship  Neptune,  owned  and  commanded 
by  Captain  Myrick,  arrived  at  New-Orleans  from 
London,  on  the  20th  of  October,  1815.    On  the 
next  day  he  appeared,  in  company  with  George  M* 
Ogden,  one  of  the  appellants,  at  the  custom  house, 
and  reported  the  Neptune  as  a  registered  vessel  of 
the  United  States,  belonging  to  Wilmington,  North 
Carolina,  where,  he  alleged,  and  it  was  so  stated  in 
the  manifest,  she  was  registered*    He  declared,  at  the 
same  time,  that  he  had  lost  the  register  in  ascending 
the  Mississippi,  and  required  a  new  one  to  be  issued 
in  lieu  of  it.     Captain  Myrick  had  made  a  protest 
before  a  notary  public  to  that  effect,  and  offered  to 
take  the  oath  required  by  the  13th  section  of  the  act, 
entitled,  an  act  concerning  the  registering  and  record- 
ing of  ships  or  vessels,  but  was  taken  sick,  and,  in  a 
few  days  afterwards,  died  without  taking  it- 
George  M.  Ogden  administered  on  the  estate  of 
Captain  Myrick,  and  on  the  22d  of  November,  the 
court  of  probates  ordered  a  sale  of  the  effects  of  the 
intestate,  which  was  made  on  the  5th  of  December 
following,  at  winch  sale  Messrs.  Harrod  and  Ogdens 
became  the  purchasers  of  the  Neptune,  for  7,500 
dollars. 

On  the  12th  of  January,  1816,  Messrs.  Harrod  and 
Ogdens  addressed  a  letter  to  the  collector,  requesting 
to  be  informed  whether  a  register  could  be  granted 
for  the  ship  Neptune,  on  the  owners  taking  the  oath 
prescribed  by  law.  The  collector  replied,  by  letter 
dated  the  20th,  that  a  register  had  been  refused  the 
ship  Neptune,  on  the  ground  that  the  oath  offered  to 
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show  the  loss  of  a  former  register  was  insufficient, 
inasmuch  as  it  contained  an  assertion  that  the  register 
lost  was  granted  at  the  port  of  Wilmington  in  Nortt 
Carolina,  and  by  a  letter  from  the  collector  of  that 
port,  information  had  been  received  that  no  such  re* 
gister  was  ever  issued  from  his  office*  The  collector 
was  afterwards  examined  as  a  witness  in  the  cause, 
and  declared  on  oath  to  the  same  effect 

George  M.  Ogden,  one  of  the  owners,  afterwards 
applied  at  the  collector's  office  for  a  register,  offering 
to  take  an  oath,  the  form  of  which  he  had  prepared, 
varying  from  the  form  of  the  oath  required 'by  law ; 
he  was  informed  by  the  collector  it  was  not  suffi- 
cient, and  that  unless  he  would  take  the  oath  in  the 
form  prescribed  by  the  registry  act,  a  register  could 
not  be  granted.  Mr.  Ogden  pressed  the  form  of  the 
oath  which  he  had  tendered,  but  was  again  told  it 
could  not  be  received.  Mr.  Ogden  had  been  shown 
the  letter  from  the  collector  at  Wilmington,  and  had 
been  informed  of  its  contents  by  the  attorney  for  the 
district.  Nevertheless,  he  appeared  in  the  collector's 
office  on  the  22d  of  January,  1816,  and  took  the 
oath  required  by  law,  relying,  as  he  said,  on  the  oath 
which  Captain  Myrick  had  taken,  as  the  ground  of 
his  oath  ;  and  a  register  issued  in  form  to  the  own* 
ers,  Richard  Peniston,  master.  In  this  oath  he 
deposed,  that "  being  owner  in  part  and  having  charge 
of  the  ship  or  vessel  called  the  Neptune,  the  said 
ship  or  vessel  had  been,  as  be  verily  believed,  re- 
gistered according  to  law  by  the  name  of  Neptune, 
and  that  a  certificate  thereof  was  granted  by  the  col- 
lector of  the  district  of  Wilmington  in  the  state  of 
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1818.  North  Carolina,  which  certificate  had  been  lost  awl 
nO~*,/  destroyed  by  accidentally  felling  overboard  in  the 
Neptun*     river  Mississippi." 

On  the  part  of  the  owners,  John  M'Cauley,  mate 
of  the  Neptune,  deposed,  that  on  her  voyage  from 
London  to  New-Orleans,  he  had  seen  the  register  of 
the  ship  Neptune  frequently,  and  before  the  issuing 
of  the  new  register  he  had  assured  Mr.  Ogden  he 
had  seen  it,  and  that  he  believed  it  to  be  dated  at 
Wilmington,  North  Carolina,  and  that  it  was  lost,  by 
accident,  from  the  pocket  of  the  captain  in  the  met 
Mississippi;  and  that  he  had  no  reason  to  doubt  it 
a  genuine  one.  M'Cauley  being  asked,  u  Did  cap- 
Cam  Myrick  tell  you  on  his  return  from  town, 
that  he  had  shown  the  register  to  Messrs.  Harrod  and 
Ogdens  ?"  answered,  he  said  he  bad  laid  the  pocket 
book  containing  it  on  the  desk.  The  carpenters,  who 
repaired  the  Neptune,  certified  that,  in  their  opmnm, 
she  was  built  in  the  United  States. 

The  Neptune  cleared  out  at  the  custom  house  of 
New-Orleans,  on  the  9th  day  of  February,  1816, 
whei*  she  was  immediately  seized  by  the  collector, 
as  forfeited  to  the  United  States,  and  libelled  for  a 
breach  of  the  27th  section  of  the  act  of  congress  of 
the  31st  of  December,  1792,  ch.  146.  (I.)  entitled, 
"  An  act  concerning  the  registering  and  recording  of 
ships  or  vessels."  Upon  these  facts,  the  Neptune,  toge- 
ther with  her  tackle,  apparel,  and  furniture,  was,  by 
the  sentence  of  the  district  court,  condemned  as  for- 
feited to  the  United  States.  From  this  decree  the 
owners  appealed  to  this  court. 
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The  question  for  the  decision  of  thfe  court  must      ltin 
depend  upon  the  true  construction  of  the  act  before   ^^ 
mentioned.    If  the  appellants  have,  in  all  respects,    Neptw*. 
complied  with  the  requisites  of  that  act,  they  have 
incurred  no  forfeiture ;  if  any  of  its  provisions,  which 
inflict  a  forfeiture  of  the  vessel  for  a  non-compliance, 
have  been  violated,  a  forfeiture  will  ensue. 

By  the  first  section  of  the  act,  it  is  provided,  that 
ships  or  vessels  of  the  United  States  shall  not  con- 
tinue to  eqjoy  the  benefits  and  privileges  appertaining 
to  such  ships  or  vessels,  longer  than  they  shall  continue 
to  be  wholly  owned,  and  be  commanded  by  a  citizen, 
or  citizens,  of  the  United  States. 

The  third  section  directs  that  all  vessels,  thereafter 
to  be  registered,  shall  be  registered  bytthe  collecter  of 
the  district,  in  which  shall  be  comprehended  the  port 
to  which  the  ship  or  vessel  shall  belong  at  the  time  of 
her  registry ;  which  port  shall  be  deemed  to  be  that 
at  or  nearest  to  which  the  owner,  if  there  be  but  one, 
or  if  more  than  one,  the  husband  or  acting  and 
managing  owner,  of  such  ship  or  vessel  usually  re- 
sides ;  and  the  name  of  the  vessel,  and  of  the  port 
to  which  she  belongs,  shall  be  painted  on  her  stern. 

The  fourth  section  prescribes  the  substance  of  the 
oath  to  be  taken  in  order  to  the  .registry,  and  contains 
a  clause  of  forfeiture,  in  case  any  of  the  matters  of 
fact,  which  shall  be  within  the  knowledge  of  the 
party  swearing,  shall  not  be  true.  The  fifth  section 
makes  it  the  duty  of  all  the  owners,  resident  within 
the  United  States,  to  take  a  like  oath  within  ninety 
days  after  the  granting  the  register. 
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1818.  The  ninth  section  directs  the  collector  of  each  dis- 

v^-%^  trict  to  keep  a  record  of  all  ships  and  vessels  to  which 
Heptune.  registers  shall  have  been  granted,  and  prescribes  the 
form  of  the  register.  The  tenth  section  directs  a 
copy  of  each  register  to  be  transmitted  to  the  register 
of  the  treasury,  who  shall  cause  a  record  of  them  to 
be  kept. 

The  eleventh  section  directs  the  course  of  proceed- 
ing, in  case  a  vessel  be  purchased  by  a  citizen  before 
registry,  and  contains  a  clause  of  forfeiture  in  case  of 
false  swearing. 

By  the  thirteenth  section  it  is  enacted,  that  if  the  cer- 
tificate of  registry  of  any  vessel  shall  be  lost,  destroy* 
ed,  or  mislaid,  the  master,  or  other  person  having 
the  charge  or  command  of  her,  may  make  oath,  or 
affirmation,  before  the  collector  of  the  district,  where 
such  vessel  shall  first  be,  after  such  loss  or  destruc- 
tion ;  and  the  form  of  the  oath  is  prescribed.  It  is 
an  essential  part  of  the  oath,  that  in  it  shall  be  sta- 
ted the  name  of  the  collector,  and  the  port  at  which 
the  former  register  was  granted. 

The  fourteenth  section  requires,  that  when  a  re- 
gistered vessel  shall  be  sold  or  transferred  to  a  citizen 
of  the  United  States,  she  shall  be  registered  anew  by 
her  former  name ;  and  if  not  registered  anew,  she 
shall  not  be  entitled  to  the  privileges  or  benefits  of  a 
ship  of  the  United  States. 

By  the  twenty-seventh  section  it  is  provided,  that 
if  any  certificate  of  registry  or  record  shall  be  fraudu- 
lently, or  knowingly,  used  for  any  ship  or  vessel  not 
then  actually  entitled  to  the  benefit  thereof,  according 
to  the  true  intent  of  the  act,  such  ship  or  vessel  shall 
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be  forfeited  to  the  United  States,  with  her  tackle,       ma. 
apparel,  and  furniture.  ^tiT^ 

In  the  argument  of  this  case,  it  was  admitted  by  Neptune. 
the  counsel  for  the  appellants,  that  the  register  was 
improperly  obtained,  but  it  was  denied  that  the  ves- 
sel became  thereby  forfeited  under  the  27th,  or  any 
other  section  of  the  registry  act.  And  it  Was  con- 
tended that  the  owner  having  a  register  issued  by 
the  collecter,  was  proof  that  it  was  not  fraudu- 
lently obtained.  In  support  ^of  this  position,  the 
case  of  the  Anthony  Mangin  was  cited  from  3  Cranch} 
337. 

To  this  it  was  replied,  that  the  appellants  pur- 
chased the  Neptune  knowing  that  she  was  without 
a  register.  That  it  was  alleged  to  have  been  grant- 
ed to  the  former  owner  by  the  collector  for  the  port 
of  Wilmington,  in  North  Carolina,  and  that  it  was 
lost.  The  appellants*  knew  that  information  had 
been  received  from  the  collector  at  Wilmington,  that 
a  register  for  the  Neptune  had  never  been  issued  at 
that  port;  and  that,  therefore,  it  was  fraudulently 
obtained,  and  used  for  the  Neptune,  not  then  entitled 
to  the  benefit  of  it. 

The  case  of  the  Anthony  Mangin  does  not  support 
the  argument  of  the  appellant's  counsel.  In  that  case 
an  action  was  brought  by  the  United  States  against 
Grundy  and  Thornburgh,  for  money  had  and  re-  • 
ceived  for  the  use  of  the  United  States  by  the  de- 
fendants, as  assignees  of  Aquila  Brown,  junior,  a 
bankrupt,  it  being  money  received  by  the  defend- 
ants for  the  sale  of  the  ship  Anthony  Mangin,  which 
ship  the  United  States  alleged  was  forfeited  by  rea- 
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isia^  son  that  Brown,  in  order  to  obtain  a  register  for  her 
as  a  ship  of  the  United  States,  had  falsely  sworn  that 
she  was  his  sole  property,  when  he  knew  that  die 
was  in  part  owned  by  an  alien.  There  was  no  pro- ' 
ceeding  in  rem  against  the  vessel.  It  was  a  suit 
against  the  assignees  of  Brown  for  the  value  of  the 
vessel ;  and  the  court  decided  that  an  action  for  the 
value  could  only  be  supported  against  the  person  who 
had  taken  the  oath. 

It  is  evident  from  the  facts  in  this  case,  that  George 
M.  Ogden,  when  he  applied  for  a  register  for  the 
Neptune,  did  not  believe  that  he  could  with  safety 
take  the  oath  required  by  law ;  because  he  had  pre- 
pared an  oath  varying  in  form  from  the  oath  required, 
which  he  pressed  the  collector  to  be  permitted  to  take, 
but  which  the  collector  refused  to  administer.  And 
the  collector  was  of  opinion,  until  he  consulted  the 
district  attorney,  that  he  ought  not  to  be  permitted 
to  take  the  oath  prescribed,  as  he  could  not  do  it 
without  swearing  to  a  fact  which  was  known  to  be 
untrue.  For  this  reason  he  refused  to  administer  the 
oath  to  Captain  Myrick  in  his  life  time. 

There  are  strong  grounds  for  the  belief  that  the 
Neptune  never  had  a  genuine  register.  She  is  re- 
presented in  the  manifest  to  have  been  built  at  Bos* 
ton — to  be  owned  by  Captain  Myrick  of  New- York 
— and  that  she  belonged  to  the  port  of  Wilmington, 
in  North  Carolina.  If  she  had  been  built  at  Boston, 
and  belonged  at  the  time  to  a  person  residing  in  New* 
York,  it  is  more  than  probable  that,  pursuant  to  the 
provisions  of  the  third  section  of  the  act,  she  would 
have  been  registered  at  one  of  those  places.    If  Cap- 
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tain  Myrick  or  the  present  owners  had  been  desirous      m& 
erf  obtaining  correct  information  on  the  subject,  h   ^^j^ 
would  have  been  furnished  on  application  to  the  trea-     Neptun* 
gury  department    All  registers  are  transmitted  regu- 
larly to  the  register  of  the  treasury  to  be  registered 
in  his  office. 

It  should  be  recollected,  that  the  mate  of  the 
Neptune  testified,  that  Captain  Myrick,  after  return- 
ing from  the  house  of  Messrs.  Harrod  and  Ogdens 
to  his  vessel,  said  he  had  left  his  pocket-book  con- 
taining the  register  on  their  desk.  Hence,  it  is  rational 
to  conclude,  either  that  Captain  Myrick  had  no 
register,  or  that  if  he  had  one,  it  would  not  bear  in- 
spection* 

Upon  the  whole,  the  court  are  of  opinion  that  the 
register  was  fraudulently  and  knowingly  used  for  the 
Neptune,  when  she  was  not  entitled  to  the  benefit  of 
it ;  and  that  she  is  forfeited  for  a  violation  of  the  pro* 
visions  of  the  27th  section  df  the  registry  act ;  and 
that  the  provisions  of  that  section  apply  as  well  to 
vessels  which  have  not  been  previously  registered,  as 
to  those  to  which  registers  have  been  previously 
granted. 

Decree  affirmed. 

Decree. — This  cause  came  on  to  be  heard  on  the 
transcript  of  the  record*  and  was  argued  by  counsel 
On  consideration  whereof  it  is  decreed  and  order- 
ed, that  the  decree  of  the  district  court  of  Louisiana 
in  this  case  be,  and  the  same  is  hereby  affirmed,  with 
costs  and  damages  at  the  rate  of  six  per  centum 
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per  annum,  including  interest  on  the  amount  of  die 
appraised  value  of  the  said  ship  Neptune,  to  be  com- 
puted from  the  date  of  the  decree  of  the  said  district 
court 
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A  robber  j  committed  od  the  high  seas,  although  such  robbery  if  c 
mitted  on  bad  would  not  by  the  laws  of  the  United  States  be  1 
able  with  death,  is  piracy,  wader  the  8th  section  of  the  act  of  1790b 
ch.  36.  (ix)  for  the  punishment  of  certain  crimes  against  the  United 
States ;  and  the  circuit  courts  have  jurisdiction  thereof. 

The  crime  of  robbery,  as  mentioned  in  the  act,  is  the  crime  of  robber/ 
as  recognised  and  defined  at  common  law. 

The  crime  of  robbery  committed  by  a  person  who  is  not  a  citizen  of 
the  United  States,  on  the  high  seas,  on  board  of  a  ship  belonging 
exclusively' to  subjects  of  a  foreign  state,  is  not  piracy  under  the  act, 
and  is  not  punishable  in  the  courts  of  the  United  States. 

When  acini  war  rages  in  a  foreign  nation,  one  part  of  which  sepa- 
rates itself  from  the  old  established  government,  and  erects  itself 
into  a  distinct  government,  the  courts  of  the  Union  most  view 
such  newly  constituted  government,  as  it  is  viewed  by  the  ligislslini 
and  executive  departments  of  the  government  of  the  United  States. 

If  that  government  remain*  neutral,  but  recognises  the  existence  of 
a  civil  war,  the  courts  of  the  Union  cannot  consider  as  criminal 
those  acts  of  hostility  which  war  authorizes,  and  which  the  new 
government  may  direct  against  its  enemy. 

The  same  testimony  which  would  be  sufficient  to  prove  that  a  vessel 
or  person  is  in  the  service  of  an  acknowledged  state,  is  sulmtssibie 
to  prove  that  they  are  in  the  service  of  such  newly  erected  goeem 
ment  Its  seal  cannot  be  allowed  to  prove  itself  but  may  he  proved 
by  such  testimony  as  the  nature  of  the  case  admits ;  and  the  fact 
that  a  vessel  or  person  is  in  the  service  of  such  government  may  be 
established  otherwise,  should  it  be  impracticable  to  prove  the  seal. 

This  case  was  certified  from  the  circuit  court  for 
the  Massachusetts  district. 
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At  die  circuit  court  of  the  United  States,  for  die      t»ie. 
first  circuit,  begun  and  holden  at  Boston,  within  and   v-^^w 
for  the  Massachusetts  district,  on  Wednesday,  the  fif-   U.  state* 
teenth  day,  of  October,  in  the  year  of  our  lord  one     palmer. 
thousand  eight  hundred  and  seventeen : 

Before  the  honourable  Joseph  Story,  associate  jus- 
tice, and  John  Davis,  district  judge. 

The  jurors  of  the  United  States  of  America  within 
and  for  the  district  aforesaid,  upon  their  oaths,  do 
present,  that  John  Palmer  and  Thomas  Wilson,  both 
late  of  Boston,  in  the  district  aforesaid,  mariners, 
and  Barney  Calloghan,  late  of  Newburyport,  in  the 
aforesaid  district,  mariner,  with  force  and  arms, 
upon  the  high  seas,  out  of  the  jurisdiction  of  any 
particular  state,  on  the  fourth  day  of  July  now  last 
past,  did  piratically  and  feloniously  set  upon,  board, 
break,  and  enter  a  certain  ship  called  the  Industria 
Haffaelli,  then  and  there  being  a  ship  of  certain  per- 
sons (to  the  jurors  aforesaid  unknown,)  and  then  and 
there,  piratically  and  feloniously,  did  make  an  as* 
sank  in  and  upon  certain  persons,,  being  mariners, 
subjects  of  the  king  of  Spain,  whose  names  to  the 
jurors  aforesaid  are  unknown,  in  the  same  ship,  in  the 
peace  of  God,  and  of  the  said  United  States  of  Ame- 
rica, then  and  there  being,  and  then  there  piratically 
and  feloniously  did  put  the  aforesaid  persons,  mari- 
ners of  the  same  ship,  in  the  ship  aforesaid  then  be- 
ing, in  corporal  fear  and  danger  of  their  lives,  then 
and  there,  in  the  ship  aforesaid,  upon  the  high  seas 
aforesaid,  and  out  of  the  jurisdiction  of  any  particu- 
lar state,  as  aforesaid,  and  piratically  and  felonious- 
ly did,  then  and  there,  steal,  take,  and  carry  away 


&2  CASES  IN  THE  SUPREME  COURT 

ma.  fire  hundred  boxes  of  sugar,  of  the  value  of  twenty 
V-*xt^,/  thousand  dollars  of  lawful  money  of  the  said  Uni~ 
u.  statM  te(]  States ;  sixty  pipes  of  rum,  of  the  value  of  six 
Palmer,  thousand  dollars;  two  hundred  demijohns  of  honey, 
of  the  value  of  one  thousand  dollars ;  one  thousand 
hides,  of  the  value  of  three  thousand  dollars ;  tea 
hogsheads  of  coffee,  of  the  value  of  two  thousand 
dollars ;  and  four  bags  of  silver  and  gold,  of  the  value 
of  sixty  thousand  dollars,  of  the  like  lawful  money 
of  the  said  United  States  of  America,  the  goods  and 
chattels  of  certain  persons,  (to  the  jurors  afoteaaid 
unknown,)  then  and  there,  upon  the  high  seas  afore- 
said, and  out  of  the  jurisdiction  of  any  particular 
state,  being  found  in  the  aforesaid  ship,  in  custody 
and  possession  of  the  said  mariners  in  the  said  ship, 
from  the  said  mariners  of  the  same  ship,  and  (ran 
their  custody  and  possession,  then  and  these,  upon 
the  high  seas  aforesaid,  out  of  the  jurisdiction  of  any 
particular  state,  as  aforesaid;  against  the  peace  and 
dignity  of  the  said  United  States,  and  the  farm  of  the 
statute  of  the  United  States,  in  such  case  made  aid 
provided.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  farther  present,  that  the  aforesaid  district 
of  Massachusetts  is  the  district  where  the  offenders 
aforesaid  were  first  apprehended  for  the  said  offence. 

To  which  indictment  the  prisoners  pleaded  not 
guilty,  and  upon  the  trial  the  following  questions 
occurred,  upon  which  the  opinions  of  the  said  judges 
of  the  circuit  court  were  opposed. 

1st.  Whether  a  robbery  committed  upon  the  high 
seas,  although  such  robbery,  if  committed  upon  land, 
Would  not,  by  the  laws  of  the  United  States,  be  pun* 
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ishable  with  death,  is  piracy  under  the  eighth  section     jttis. 
of  the  act  of  congress,  passed  the  thirtieth  of  April, 
A.  D.  1790;  and  whether  the  circuit  court  of  the 
United  States  hath  authority  to  take  cognizance  of, 
try,  and  punish  such  offence? 

2d.  Whether  the  crime  of  robbery,  mentioned  in 
the  said  eighth  section  of  the  act  of  congress  afore- 
said, is  the  crime  of  robbery,  as  recognized  and  defi- 
ned at  common  law,  or  is  dispunishable  until  it  is  de» 
fined  and  expressly  punished  by  some  act  of  congress, 
other  than  die  act  of  congress  above*  mentioned  ? 

3d.  Whether  the  crime  of  robbery,  committed  by 
persons  who  are  not  citizens  of  the  United  States,  on 
the  high  seas,  on  board  of  any  ship  or  vessel,  belong- 
ing exclusively  to  the  subjects  of  any  foreign  state 
or  sovereignty,  or  upon  the  person  of  any  subject  of 
any  foreign  state  or  sovereignty,  not  on  board  of  any 
ship  or  vessel  belonging  to  any  citizen  or  citizens  of 
the  United  States,  be  a  robbery  or  piracy,  within  the 
true  intent  and  meaning  of  the  said  eighth  section  of 
the  act  of  congress  aforesaid,  and  of  which  the  cir- 
cuit court  of  the  United  States  hath  cognizance,  to 
hear,  try,  determine,  and  punish  the  same  ? 

4th.  Whether  the  crime  of  robbery  committed  on 
the  high  seas,  by  citizens  of  the  United  States,  on 
board  of  any  ship  or  vessel  not  belonging  to  the  Uni- 
ted States,  or  to  any  citizens  of  the  United  States, 
in  whole  or  in  part,  but  owned  by,  and  exclusively 
belonging  to,  the  subjects  of  a  foreign  state  or  sove- 
reignty, or  committed  on  the  high  seas,  on  the 
person  of  any  subject  of  any  foreign  state  or  sove- 
•  reignty,  who  is  not,  at  the  time,  on  board  of  any 
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1818.  ship  or  vessel,  belonging  in  whole  or  part  to  the 
United  States,  or  to  any  citizen  thereof,  be  a  rob- 
bery or  piracy  within  the  said  eighth  Section  of  tie 
acts  of  congress  aforesaid,  and  of  which  die  circuit 
court  of  the  United  States  hath  cognizance  to  hear, 
try,  and  determine,  and  punish  the  same  ? 

6th.  Whether  any  revolted  colony,  district,  or  peo- 
ple, which  have  thrown  off  their  allegiance  to  their 
mother  country,  but  have  never  been  acknowledged 
by  the  United  States,  as  a  sovereign  or  independent 
nation  or  powet,  have  authority  to  issue  commissions 
to  make  captures  on  the  high  seas  of  the  persons, 
property  and  vessels  of  the  subjects  of  the  mother 
country,  who  retain  their  allegiance;  and  whether 
the  captures  made  under  such  commissions  are,  as  to 
the  United  States,  to  be  deemed  lawful ;  and  whether 
the  forcible  seizure,  with  violence,  and  by  putting  hi 
fear  of  the  persons  on  board  of  the  vessels,  the  pro- 
perty of  the  subjects  of  such  mother  country,  who 
retain  their  allegiance,  on  the  high  seas,  in  virtue  of 
such  commissions,  is  not  to  be  deemed  a  robbery  or 
piracy  within  the  said  eighth  section  of  the  act  of 
congress  aforesaid  ? 

6th.  Whether  an  act,  which  would  be  deemed  a 
robbery  on  the  high  seas,  if  done  without  a  lawfW 
commission,  is  protected  from  being  considered  as  a 
robbery  on  the  high  seas,  when  the  same  act  is  done 
under  a  commission,  or  the  colour  of  a  commission 
from  any  foreign  colony,  district,  or  people,  which 
have  revolted  from  their  native  allegiance,  and  have 
declared  themselves  independent  and  sovereign,  and 
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have  assumed  to  exercise  the  powers  and  authorities  1818. 
of  an  independent  and  sovereign  government,  but 
have  never  been  acknowledged,  or  recognized,  as  an 
independent  or  sovereign  government,  or  nation,  by 
the  United  States,  or  by  any  other  foreign  state, 
prince,  or  sovereignty  ? 

7th;  Whether  the  existence  of  a  commission  to 
m^ke  captures,  where  it  is  set  up  as  a  defence  to  an 
indictment  for  piracy,  must  be  proved  by  the  produc- 
tion of  the  original  commission,  or  of  a  certified  copy 
thereof  from  the  proper  department  of  the  foreign 
state  or  sovereignty  by  whom  it  is  granted ;  or  if 
not,  whether  the  impossibility  of  producing  either 
the  original  or  such  certified  copy  must  not  be 
proved,  before  any  inferior  and  secondary  evidence 
of  the  existence  of  such  commission  is  to  be  allowed, 
on  the  trial  of  such  indictment  before  any  court  of 
the  United  States  ? 

8th.  Whether  a  seal,  purporting  to  be  the  seal  of 
a  foreign  state  or  sovereignty,  and  annexed  to  any 
such  commission  or  a  certified  copy  thereof,  is  to  be 
admitted  in  a  court  of  the  United  States  as  proving 
itself,  without  any  other  proof  of  its  genuineness,  so 
as  to  establish  the  legal  existence  of  such  commis- 
sion from  such  foreign  state  or  sovereignty  ? 

9th.  Whether  a  seal,  annexed  to  any  such  com- 
mission, purporting  to  be  the  public  seal  used  by  the 
persons  exercising  the  powers  of  government  in  any 
foreign  colony,  district,  or  people,  which  have  re- 
volted from  their  native  allegiance,  and  have  declared 
themselves  independent  and  sovereign,  and  actually 
exercise  the  powers  of  a*  independent  government 


616  CASES  IN  THE  SUPREME  COURT 

i8t8.  or  nation,  but  have  never  been  acknowledged  as  such 
independent  government  or  nation  by  the  United 
States,  is  admissible  in  a  court  of  the  United  States 
as  proof  of  the  legal  existence  of  such  commission, 
with  or  without  farther  proof  of  the  genuineness  of 
such  seal  ? 

10th.  Whether  any  colony,  district,  or  people,  whe 
have  revolted  from  their  native  allegiance,  and  have 
assumed  upon  themselves  the  exercise  of  independent 
and  sovereign  power,  can  be  deemed,  in  any  court  of 
the  United  States,  an  independent  or  sovereign  nation, 
or  government,  until  they  have  been  acknowledged 
as  such  by  the  government  of  the  United  States; 
and  whether  such  acknowledgment  can  be  proved  in 
a  court  of  the  United  States,  otherwise  than  by  some 
act,  or  statute,  or  resolution,  of  the  congress  of  the 
United  States,  or  by  some  public  proclamation,  or 
other  public  act  of  the  executive  authority  of  the 
United  States,  directly  containing  or  announcing 
such  acknowledgment,  or  by  publicly  receiving  and 
acknowledging  an  ambassador,  or  other  public  mi- 
nister, from  Such  colony,  district,  or  people ;  and  whe- 
ther such  acknowledgment  can  be  proved  by  mere 
inference  from  the  private  acts  or  private  instructions 
of  the  executive  of  the  United  States,  when  no  pub- 
lic acknowledgment  has  ever  been  made  ;  and  whe- 
ther the  courts  of  the  United  States  are  bound  judi- 
cially to  take  notice  of  the  existing  relations  of  the 
United  States,  as  to  foreign  states  and  sovereignties, 
their  colonies,  and  dependencies? 

Ikh,  Whether,  incasu  of  a  civil  war  between  a 
mother  country  and  its  colony,  the  subjects  of  the  dif- 
ferent parties  are  to  be  deemed,  in  respect  to  neutral 
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nations,  as  enemies  to  each  other,  entitled  to  the  ms. 
rights  of  war ;  and  that  captures  made  of  each  other's 
ships  and  other  property  on  the  high  seas  are  to  be 
considered,  in  respect  to  neutral  nations  as  rightful, 
so  that  courts  of  law  of  neutral  nations  are  not  au- 
thorized to  deem  such  acts  as  piracy  ? 

And  the  said  judges,  being  so  opposed  in  opinion 
upon  the  questions  aforesaid,  the  same  were  then  and 
there,  at  the  request  of  the  district  attorney  for  the 
United  States,  stated,  under  the  direction  of  thejudges, 
and  ordered  by  thecourt  to  be  certified  under  the  seal 
of  the  court  to  the  supreme  court,  at  their  next  session 
to  be  held  thereafter,  to  be  finally  decided  by  said  su-  , 
preme  court;  and  the  court  being  farther  of  opinion, 
that  farther  proceedings  could  not  be  had  in  said 
cause  without  prejudice  to  the  merits  of  the  same 
cause,  did  order,  that  the  jury  impaonelled  as  afore- 
said to  try  said  cause,  be  discharged  from  giving  any 
verdict  therein. 

Mr.  Blake ,  for  the  United  States,  argued,  1.  That    ««r*i#ft. 
a  robbery  committed  on  the  high  seas,  is  piracy,  un- 
der the  8th  section  of  the  act  of  1790,  ch.  36.  "  for  the 
punishment  of  certain  crimes  against  the   United 
States,9'  although  no  law  of  the  United  States  be  sub- 
sisting for  the  punishment  of  the  same  offence  if  com- 
mitted on  land  ;  and  that  such  piracy  is  cognizable  in 
the  circuit  court.  The  words  of  the  statute  are,  "That 
if  any  person  or  persons  shall  commit,  upon  the  high 
seas,"  &c. "  murder  or  robbery,  or  any  other  offence, 
which,  if  committed  within  the  body  of  a  county, 
would,  by  the  laws  of  the  United  States,  be  punisha- 
Vo*.  HI.  79 
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1818.  Lie  with  death ;"  &c.  "every  such  offender  shall  he 
deemed,  taken,  and  adjudged  to  be  *  pirate  and  felon, 
and  being  thereof  convicted,  shall  suffer  death,"  kc. 
The  relative  pronoun  "  which"  does  not  relate  back  to 
the  first  specified  offences  of  "  murder  or  robbery,"  but 
refers  only  to  its  immediate  antecedent,  "  any  other 
offence."  It  is  this  last  class  of  crimes  only  that 
must  be  punishable,  by  the  laws  of  the  United  States, 
with  death,  if  committed  within  the  body  of  a  coun- 
ty, in  order  to  constitute  them  piracies,  when  com- 
mitted on  the  high  seas.  It  is  a  mistaken  principle 
commonly  applied  to  penal  statutes,  that  they  axe  to 
be  ,f construed  strictly.  Sir  William  Jones  has  laid 
down  the  true  rule,  that  criminal  laws  are  to  be  con- 
strued liberally  as  to  the  offence,  and  strictly  as  to  the 
offender.8  A  strong  illustration  of  the  good  sense  of 
this  rule,  is  to  be  found  in  the  construction  which  has 
been  given  in  England  to  the  Stabbing  Act*  A  con- 
trary construction  of  the  statute  now  under  conside- 
ration, would  render  it  wholly  inoperative,  until  there 
shall  be  a  law  of  the  United  States,  for  the  punish- 
ment of  robbery  committed  in  the  body  of  a  county ; 
which  will  never  happen,  as  the  United  States  have 
no  constitutional  authority  to  punish  a  robbery  com- 
mitted within  the  body  of  a  county.  Forts,  arsenals, 
dockyards,  &c.  "  under  the  sole  and  exclusive  juris- 
diction of  the  United  States,"  cannot  be  said  to  be 
within  the  body  of  a  county.  It  may  be  admitted 
that  there  is  some  degree  of  looseness  in  the  pbraseo- 
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logy  of  this  section,  which  was  evidently  copied  isis. 
from  the  British  statute  of  the  39  Geo.  III.  ch.  37. 
relative  to  the  same  subject,  without  regarding  the 
difference  between  the  constitutions  of  the  two  coun- 
tries. On  the  construction  of  the  British  statute,  it 
would  be  perfectly  immaterial  whether  the  pronoun 
"  which"  was  carried  back  to  the  words  "  murder  and 
robbery,"  or  whether  it  was  confined  to  its  immedi- 
ate antecedent;  because,  in  England,  murder  and 
robbery  are  punishable  with  death,  when  committed 
in  the  body  of  a  county,  under  the  same  laws  which 
constitute  them  piracies  when  committed  on  the  high 
seas.  But  such  a  construction  of  our  statute  would 
render  it  wholly  inoperative  as  to  the  great  offences  of 
murder  and  robbery,  which  are  not,  and  cannot  be 
made  punishable  under  the  laws  of  the? United  States, 
when  committed  within  the  body  of  a  county.  Nor  can  it 
be  objected,  that  by  the  construction  now  contended 
for,  the  words  "  any  other  offence"  would  be  equally  in- 
operative ;  because  there  are  various  offences  which 
would  still  be  reached  by  the  statute,  such  as  treason, 
&c.  for  the  punishment  of  which  Congress  may  pro- 
vide, though  committed  within  the  body  of  a  county. 
It  follows,  as  a  corollary,  that  the  circuit  court  has 
cognizance  of  these  offences ;  for,  by  the  judiciary 
act  of  1 789,  ch.  20.  s.  1 1.  it  has  cognizance  of  "  all 
crimes  and  offences  cognizable  under  the  authority  of 
the  United  States." — 2.  The  crime  of  robbery  men- 
tioned in  the  8th  section  of  the  act  of  1790,  is  the 
crime  of  robbery  as  understood  at  common  law.  A 
piracy  or  felony  on  the  high  seas  is  sufficienly  defined, 
by  terming  it  a  Jobbery  committed  on  the  high  seas. 
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1818.  The  import  of  the  term  u  robbery,"  roust  be  sought 
in  the  common  law,  in  the  same  manner  as  the  im- 
port of  the  terms  murder,  manslaughter,  rescous, 
benefit  of  clergy,  and  many  others  that  are  used  in 
the  criminal  code  of  the  United  States. — 3.c  If  the 
robbery  in  question  amount  to  piracy,  by  the  law  of 
nations,  the  words  4<  any  person  or  persons/'  in  the 
8th  section,  will  embrace  the  subjects  of  all  nations, 
who  may  commit  that  offence  on  the  high  seas,  whe- 
ther on  board  a  foreign  vessel,  or  a  vessel  belonging  to 
citizens  of  the  United  States,  A  felony,  which  is 
tnade  a  piracy  by  municipal  statutes,  and  was  not 
such  by  the  law  of  nations,  cannot  be  tried  by  the 
courts  of  the  United  States,  if  committed  by  a  foreign- 
er on  board  a  foreign  vessel,  on  the  high  seas;  be- 
cause the  jurisdiction  of  the  United  States,  beyond 
their  own  territorial  limits,  only  extends  to  the  pu- 
nishment of  crimes  which  are  piracy  by  the  law  of 
nations.  But  it  is  the  right  and  the  duty  of  the 
United  States,  as  a  member  of  the  community  of  na- 
tions, to  punish  offences  committed  on  the  high  sea* 
against  the  law  of  nations/  By  this  statute,  con- 
gress have  exercised  this  power,  which  is  also  coq- 
feritd  on  them  by  the  constitution.  The  offence  of 
piracy,  which  is  imperfectly  defined  by  the  law  of 
nations,  is  declared  to  be  murder  or  robbery  commit- 
ted on  the  high  seas,  or  in  any  river,  &c.  out  of  the 
jurisdiction  of  any  particular  state ;  and  is  made  pun- 
ishable with  death.  Congress  cannot  be  presumed 
to  have^neglected  so  important  a  duty  as  that  of  de- 
fining and  punishing  the  offence  of  general  piracy* 

•  4  BL  Com.  71. 
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Without  this  statute,  there  can  be  found  no  definition  1818. 
and  punishment  of  it ;  because  the  law  of  nations 
merely  creates  the  offence,  and  the  common  law  and 
statute  28  Henry  VIIL  ch.  15.  may  perhaps  not  be 
considered  as  in  force  in  the  United  States.— 4.  The 
crime  of  robbery  committed  by  a  citizen  of  the 
United  States  on  the  high  seas,  on  board  a  foreign 
vessel,  or  on  the  person  of  a  foreigner,  must  be  con* 
$idered  as  a  piracy,  under  the  8th  section  of  the  act ; 
because  the  jurisdiction  of  a  nation  extends  to  its  ci- 
tizens, wheresoever  they  may  be,  except  within  the 
territory  of  a  foreign  sovereign/1  The  jurisdiction 
of  a  nation  over  its  public  ships  is  exclusive  every 
where ;  but  it  is  not  exclusive  over  merchant  vessels 
belonging  to  its  subjects.  It  is  there  concurrent  with 
the  personal  jurisdiction  of  other  nations  over  their  ci- 
tizens. Consequently  the  personal  jurisdiction  of  the 
United  States  over  their  citizens  extends  to  offences 
committed  by  them  on  board  of  foreign  merchant  ves- 
sels on  the  high  seas.— 5.  The  general  principle  appli- 
ed by  the  writers  on  the  law  of  nations  to  the  case  of 
a  civil  war,  considers  the  war,  (as  between  the  con- 
flicting parties,)  as  just  on  both  sides,  and  that  each 
is  to  treat  the  other  as  a  public  enemy,  according  to 
tbe  established  usages  of  war.6  So,  also,  it  is  the  du- 
ty of  other  nations  to  remain  neutral,  and  not  to  in* 
terfere  with  the  exercise  of  complete  belligerent  rights 
bj  both  parties  within  the  territory  which  is  the 
scene  of  their  hostilities.    But  this  does  not  imply  a 

d  S  Rutherforth's  Inst.  180.     Vatiel,  L.  2.  ch<  6. 
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1818.      right  on  their  part  to  push  their  wars  on  to  the  ocean, 
and  to  annoy  the  rest  of  the  world  on  this  common 
highway  of  nations.    The  generality  of  the  expres- 
sions used  by  Vattel  on  this  subject  may,  indeed, 
seem  to  import  such  a  right    But  it  should  be  re- 
membered that,  with  all  his  merit,  he  is  very  defi- 
cient in  precision,  and  on  this  question  peculiarly  un- 
satisfactory.   The  maritime  rights  of  a  belligerent 
power  must  be  perfect,  or  they  cannot  exist  at  aU. 
They  must,  therefore,   include  the  right  of  visita- 
tion and  search,  and  of  detaining  for  adjudication ; 
and  of  punishing  a  resistance  to  the  exercise  of  these 
rights  by  the  appropriate  penalty  of  confiscation. 
So  that  neutral  nations  may  come  to  be  affected  in 
their  most  valuable  interests  by  a  mere   domestic 
quarrel,  which  never  ought  to  have  been  extended 
beyond  the  territory  of  the  people  where  it  origi- 
nated.   This  renders  it  indispensable  to  inquire  how 
far  neutral  nations  are  bound  to  submit  to  the  exer- 
cise of  these  high  prerogatives  of  sovereignty  in  a 
civil  war,  under  colour  of  a  commission  from  one  of 
the  belligerent  parties,  whose  independence  has  not 
been  acknowledged  by  any  power.    The  right  of  an 
insurgent  people  to  be  treated  by  the  parent  state, 
against  which  it  revolts,  with  all  the  humanity  and 
moderation  which  are  required  in  any  other  war,  and 
the  duty  of  neutral  nations  to  abstain  from  inter- 
fering in  the  contest,  are  not  denied.    But  the  right 
of  the  new  people  to  thrust  themselves  into  the  family 
of  nations,  and  to  make  the  ocean  the  theatre  of  their 
predatory  hostilities,  without  the  consent  of  other  &- 
tions,  is  denied.    Such  a  right  can  only  be  founded 
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upon  a  perfect  title  to  sovereignty,  which  cannot  ex-  ms. 
ist  in  a  case  Where  the  very  object  of  the  war  is  to 
decide  whether  the  claim  of  the  former  sovereign, 
or  of  the  revolted  people  shall  prevail  This  title 
cannot  be  taken  notice  of  by  courts  of  justice  until 
it  has  been  recognized  by  the  government  of  the 
country  under  whose  authority  they  sit/ — 6.  If, 
then,  a  revolted  colony  or  people,  whose  inde- 
pendence has  not  been  recognized  by  the  govern- 
ment of  the  United  States,  have  no  authority  to  issue 
a  commission  to  make  captures  on  the  high  seas, 
which  can  be  considered  as  valid  in  the  courts  of  the 
United  States,  a  capture  under  such  a  commission  is, 
in  no  respect,  distinguishable  from  a  capture  without 
any  commission.  A  privateer  cruizing  under  two 
commissions  from  different  sovereigns  is  a  pirate.6  In 
the  case  of  the  famous  pirate  Kyddf  the  indictment 
was  for  general  piracy.  He  had  two  commissions,  one 
against  the  French,  the  other  against  certain  pirates, 
which  he  produced  in  his  justification.  But  Lord 
Chief  Baron  Ward  said,  "  If  he  had  acted  pursuant 
to  his  commission,  he  ought  to  have  condemned  ship 
and  goods,  if  they  were  French ;  but  by  his  not  con- 
demning, he  seems  to  show  his  aimy  mind,  and  in- 
tention, and  that  he  did  not  act  in  that  case  by  virtue 
of  his  commission,  but  quite  contrary  to  it.    Whilst 


<*  Rose  v»  Himety,  4  Crouch,  292.  Gelston  t.  Hoyt,  ante, 
p.  324. 

b  2  Sir  L.  Jenkins'   Life,  714.  Ord.  de  la  Mar.  L.  3.  t.  £. 

art.  3.     Martens  on  Privateen,  44. 

r  5  State  Trials,  314. 
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1818.  men  pursue  their  commissions,  they  must  be  justified ; 
but  when  they  do  things  not  authorized,  or  never 
intended  by  diem,  it  is  as  if  they  had  no  commission," 
This  principle,  that  where  the  criminal  intention  is 
apparent,  the  quality  of  the  act  will  not  be  changed  by 
its  having  been  committed  under  colour  of  legal  au- 
thority, is  illustrated  by  all  the  analogies  of  criminal 
law/ — 7.  The  established  rules  of  evidence  ought  not 
to  be  dispensed  with  in  the  proof  of  an  authority  to 
capture,  where  that  authority  is  set  up  as  a  defence 
to  an  indictment  for  piracy.  All  civilized  nations 
have  departments  and  offices,  in  which  the  commis- 
sions issued  to  their  cruizers  are  registered ;  the  ori- 
ginal is  borne  about  with  him  by  the  cruizer  as  his 
authority  to  search,  to  detain,  and  to  capture;  a  copy 
of  it  may  always  be  readily  obtained  by  application 
at  the  proper  office.  The  impossibility  of  producing 
the  original,  or  an  examined  copy  of  such  a  commis- 
sion, is,  therefore*,  an  inadmissible  supposition.  The 
rule  of  evidence  which  requires  that  it  should  be  pro- 
duced is  inflexible,  and  is  founded  upon  the  reasona- 
ble suspicion,  excited  by  a  resort  to  inferior  testimony, 
that  there  must  be  some  fatal  defect  in  the  original 
documents. — 8.  There  can  be  no  doubt  that  the  seal 
of  a  recognized  foreign  state  or  sovereignty,  is  to  be 
admitted  as  proving  itself,  without  other  proof  of  its 
genuineness.  But  the  seal  of  a  new  people,  or  state, 
is  not  sufficiently  notorious  to  prove  itself,  and  to  give 
credit  to  it  would  be  to  recognize  the  sovereign  from 
whom  it  emanates,  which  courts  of  justice  are  not 

a  2  fia*r<  Crown  Law,  660.  Forster,  135.  154.  312. 
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competent  to  do.  9.  The  ninth  question  certified  ms. 
from  the  court  below  has  been  already  answered. 
10.  The  first  branch  of  the  tenth  question  has  been 
before  answered  by  this  court  in  the  cases  already 
cited.*  The  second  branch  of  this  question  pre-sup- 
posesthatno  distinct  acknowledgment  of  the  new 
state  has  been  made  by  the  United  States,  since  it 
excludes  from  consideration  any  public  act  of  recog- 
nition by  the  legislative  and  executive  departments, 
and  confines  itself  to  the  mere  private  acts  and  in- 
structions of  the  executive.  On  a  subject  of  such  im- 
portance as  a  change  in  the  foreign  relations  of  the 
country,  nothing  but  the  most  explicit,  public,  and 
notorious  acts  of  the  government  should  be  noticed 
by  courts  of  justice.  Nothing  should  be  left  to  in- 
ference and  conjecture ;  because,  such  a  course  might 
lead  to  a  usurpation  by  the  courts  of  the  high  prero- 
gative of  making  war  and  peace,  and  the  whole  nation 
would  become  responsible  to  other  nations  for  the 
error  of  judgment  in  a  department  with  which  it  had 
not  entrusted  the  care  of  its  foreign  affairs.  In  the 
infinite  variety  and  complication  of  these  affairs,  the 
language  and  conduct  of  the  executive  may  be  mis- 
understood ;  and,  therefore,  nothing  short  of  an  act 
of  the  whole  legislature,  a  treaty,  a  proclamation  of 
the  president,  or  the  public  reception  of  an  ambassa- 
dor from  the  new  state,  ought  to  be  considered  as  a 
recognition  of  its  independence.     11.  The  eleventh 

a  Rose  ▼.  Himely,  4  Cranch,  292.    Gelston  t.  Hojt,  ante,  p. 
324. 

Vol.  IIT.  80 


626  CASES  IN  THE  SUPREME  TCOURT 

1818.      question  is  involved  in  the  discussion  of  the  preced- 

u.  states       No  counsel  appeared  to  argue  the  cause  for  the 
Palmer,     prisoners. 

Mtrck  14H.  Mr.  Chief  Justice  Marshall  delivered  the  opinion 
of  the  court  In  this  case,  a  series  of  questions 
has  been  proposed  by  the  circuit  court  of  the  United 
States,  for  the  district  of  Massachusetts,  on  which 
the  judges  of  that  court  were  divided  in  opinion. 
The  questions  occurred  on  the  trial  of  John  Palmer, 
Thomas  Wilson,  ana  Barney  Calloghan,  who  were 
indicted  lor  piracy  committed  on  the  high  seas. 

The  first  four  questions,  relate  to  the  construction 
of  the  8th  section  of  the  "  act  for  the  punishment  of 
certain  crimes  against  the  United  States.'9 

The  remaining  seven  questions,  respect  the  rights 
of  a  colony  or  other  portion  of  an  established  empire, 
which  has  proclaimed  itself  an  independent  nation, 
and  is  asserting  and  .maintaining  its  claim  to  inde- 
pendence by  arms. 
Arobberycom-      The  8th  section  of  the  act  on  which  these  prison- 
*£?*»£%  ers  were  indicted  is  in  these  words:    *  And  be  it 
TObSS^,  "ST*  enacted,  that  if  any  person  or  persons  shall  com* 

committed   on        •  _  ^i        i  •    i  •  •  « 

Und,wouidaot  nut,  upon  the  high  seas,  or  in  any  river,  haven, 

by  the  law.  of,,r,  7     r     l       •      •   J-     •  *  • 

&  u.  s.  be  bason,  or  bay,  out  of  the  jurisdiction  of  any  parti- 
with  ^^d*  cu'ar  stateJ  murder  or  robbery,  or  any  other  offence, 
2l  »°fcl^  wh*cb,  if  committed  within  the  body  of  a  county, 
mi£m£!>!  would,  by  the  laws  of  the  United  States,  be  punisha- 
!b^of°°  ble  with  death  ;  or  if  any  captain  or  mariner  of  any 
ship  or  other  vessel,  shall  piratically  and  feloniously 
run  away  with  such  ship  or  vessel,  or  any  goods  or 
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merchandize,  to  the  value  of  fifty  dollars,  or  yield  m& 
up  such  ship  or  vessel  voluntarily  to  any  pirate;  or 
if  any  seamen  shall  lay  violent  hands  upon  his  com- 
mander, thereby  to  hinder  and  prevent  his  fighting  in 
defence  of  his  ship,  or  goods  committed  to  his  trusty 
or  shall  make  a  revolt  in  the  ship ;  every  such  offend- 
er shall  be  deemed,  taken,  and  adjudged  to  be,  a  pi- 
rate and  felon,  and  being  thereof  convicted,  shall  suf- 
fer death ;  and  the  trial  of  crimes  committed  on  the 
high  seas,  or  in  any  place  out  of  the  jurisdiction  of 
any  particular  state,  shall  be  in  the  district  where  the 
offender,  is  apprehended,  or  into  which  he  may  first 
be  brought" 

Robbery  committed  on  land,  not  being  punishable 
by  the  laws  of  the  United  States  with  death,  it  is 
doubted  whether  it  is  made  piracy  by  this  act,  when 
committed  on  the  high  seas.  The  argument  is  un- 
derstood to  be,  that  congress  did  not  intend  to  make 
that  a  capital  offence  on  the  high  seas,  which  is  not 
a  capital  offence  on  land.  That  only  such  murder, 
ai>d  such  robbery,  and  such  other  offence  as,  if 
committed  within  the  body  of  a  county,  would,  by 
the  laws  of  the  United  States,  be  punishable  with 
death,  is  made  piracy.  That  the  wqrd  "  other"  is 
without  use  or  meaning,  if  this  construction  be  reject- 
ed. That  it  so  connects  murder  and  robbery  with 
the  following  member  of  the  sentence,  as  to  limit  the 
words  murder  and  robbery  to  that  desoription  of 
those  offences  which  might  be  made  punishable  with 
death,  if  committed  on  land.  That  in  consequence' 
of  this  word,  the  relative  "  which"  has  for  its  ante- 
cedent the  whole  preceding  part  of  the  sentence, 
and  not  the  words  "  other  offences."    That  section 
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1818.  consists  of  three  distinct  classes  of  pkacy.  Hie  fat, 
^Jf**  of  offences,  which  if  committed  within  the  body  of  a 
u.  oat*  county)  would  be  punishable  With  death*  The  se- 
*'  oond  and  third,  of  particular  .offences  which  are  enu- 
merated. 

This  argument  is  entitled  to  great  respect  on  every 
account ;  and  to  the  more,  because,  in  expounding 
a  law  which  inflicts  capital  punishment,  no  over  rigid 
construction  ought  to  be  admitted.  But  the  court 
cannot  assent  to  its  correctness. 

The  legislature  having  specified  mifcder  and  rob- 
bery particularly,  are  understood  to  indicate  clearly 
the  intention  that  those  offences  shall  amount  to  pira- 
cy;  there  could  be  no  other  motive  for  specifying 
them.  The  subsequent  words  do  not  appear  to  be 
employed  for  the  purpose  of  limkmg  piratical  Bunder 
and  robbery,  to  that  description  of  those  ofiences 
which  is  punishable  with  death,  if  committed  on  land, 
but  for  the  purpose  of  adding  other  offences,  should 
there  be  any,  which  were  not  particularly  recked,  and 
which  were  rendered  capital  by  the  laws  of  the  Uni- 
ted States,  if  committed  within  the  body  of  a  coonty. 
Had  the  intention  of  congress  been  to  render  the 
crime  of  piracy  dependent  on  the  punishment  affixed 
to  the  same  offence,  if  committed  on  land,  this  inten- 
tion must  have  been  expressed  in  very  different  terms 
from  those  which  have  been  selected.  Instead  of 
enumerating  murder  and  robbery  as  crimes  winch 
should  constitute  piracy,  and  then  proceeding  to  use 
a  general  term,  comprehending  other  offences,  the 
language  of  the  legislature  would  have  been,  that 
"  any  offence"  committed  on  the  high  seas,  which,  if 
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cwtfroitted  in  the  body  ftf  a  county,  would  be  pdK-      ibis. 
able  with  death,  should  amount  to  piracy.  **The'*' 

The  particular  crimes  enumerated  were  undoubt-  v.  state* 
edly  first  in  the  mind  of  congress.  No  other  palmer. 
motive  for  the  enumeration  can  be  assigned.  '  Yet, 
on  the  construction  contended  for,  robbery  on  the 
high  seas  would  escape  unpunished.  It  is  not 
pretended  that  the  Words  of  the  legislature  ought 
to  be  strained  beyond  their  natural  meaning,  for 
the  purpose  of  embracing  a  crime  which  would 
otherwise  escape  with  impunity;  but  when  the 
words  of  a  statute,  in  their  most  obvious  sense, 
comprehend  an  offence,  which  offence  is  apparently 
placed  by  the  legislature  in  the  highest  class  of  crimes, 
it  furnishes  an  additional  motive  for  rejecting  a  con- 
gtauetion,  narrowing  the  plain  meaning  of  the  words, 
that  such  construction  would  leave  the  crime  entirely 
Unpunished. 

The  correctness  of  this  exposition  of  the  8th  sec- 
tion is  confirmed  by  those  which  follow. 

The  9th,  punishes  those  citizens  of  the  United 
States  who  commit  the  offences  described  in  the  8th, 
under  colour  of  a  commission  or  authority  derived 
from  a  foreign  state.  Here  robbery  is  again  parti- 
cularly specified. 

The  10th  section  extends  the  punishment  of  death 
to  accessories  before  the  fact  They  are  described 
to  be  those  who  aid,  assist,  advise,  &c.  &c.  any  per- 
son to  "  commit  any  murder,  robbery,  or  other  piracy 
aforesaid."  If  the  word  4<  aforesaid"  be  connected 
with  "  murder"  and  "  robbery,"  as  well  as  with 
"  other  piracy,"  yet  it  seems  difficult  to  resist  the 
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1818.      dfctiction  that  the  legislature  considered  murder  and 
robbery  as  acts  of  piracy. 

The  11th  section  punishes  accessories  after  the 
fact  They  are  those  who,  "  after  any  murder,  fe- 
lony, robbery,  or  other  piracy  whatsoever,  aforesaid," 
shall  have  been  committed,  shall  furnish  aid  to  those 
by  whom  the  crime  has  been  perpetrated.  Can  it  be 
doubted,  that  the  legislature  considered  murder,  fe- 
lony, and  robbery,  committed  on  the  high  seas,  as 
piracies  ? 

If  it  be  answered,  that  although  this  opinion  was 
entertained,  yet,  if  the  legislature  was  mistaken, 
those  whose  duty  it  is  to  construe  the  law,  must  not 
yield  to  that  mistake ;  we  say,  that  when  the  legisla- 
ture manifests  this  clear  understanding  of  its  own  in- 
tention, which   intention  consists  with   its  words, 
courts  are  bound  by  it. 
tM^^et      Of  the  meaning  of  the  term  robbery,  as  used  in  the 
IS1**  nro,  ch!  statute,  we  think  no  doubt  can  be  entertained.    It 
•s  irtbOT11?!  must  be  understood  in  the  sense  in  which  it  isreoog- 

recogniied  and 

defined  at  com-  ruzed  and  defined  at  common  law. 

mon  law. 

Tbe  crime  of      The  question,  whether  this  act  extends  farther 

robbery    com- 

mitted  by  a  than  to  American  citizens,  or  to  persons  on  board 

person  who  is  . 

£uf  sStaf  American  vessels,  or  to  offences  committed  against 
0,1   **i  b^afd  citizens  of  the  United  States,  is  not  without  its  diffi- 


toring^excta-  culties.  The  constitution  having  conferred  on  con- 
j£feV  »°V  gress  the  power  of  defining  and  punishing  piracy, 
Sotmicy  'on-  there  can  be  no  doubt  of  the  right  of  the  legislature 

der  the  act,  and  °  •  ^* 

bknotEl,li'Ae  t0  enact  *aws  PunisWng  pirates,  although  they  may 
u2tedsL£6  ^  foreigners,  and  may  have  committed  no  particu- 
lar offence  against  the  United  States.    The  only 
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question  is,  has  the  legislature  enacted  such  a  law  ?      1818. 
Do  the  words  of  the  act  authorize  the  courts  of  the 
union  to  inflict  its  penalties  on  persons  who  are  not 
citizens  of  the  United  States,  nor  sailing  under  their 
flag,  nor  offending  particularly  against  them  ? 

The  words  of  the  section  are  in  terms  of  unlimited 
extent  The  words  "  any  person  or  persons/'  are 
broad  enough  to  comprehend  every  human  being. 
But  general  words  must  not  only  be  limited  to  cases 
within  the  jurisdiction  of  the  state,  but  also  to  those 
objects  to  which  the  legislature  intended  to  apply 
them.  Did  the  legislature  intend  to  apply  these 
words  to  the  subjects  of  a  foreign  power,  who  in  a 
foreign  ship  may  commit  murder  or  robbery  on  the 
high  seas  ? 

The  title  of  an  act  cannot  control  its  words,  but 
may  furnish  some  aid  in  showing  what  was  in  the 
mind  of  the  legislature.  The  title  of  this  act  is,  "  an 
act  for  the  punishment  of  certain  crimes  against  the 
United  States."  It  would  seem  that  offences  against 
the  United  States,  not  offences  against  the  human 
race,  were  the  crimes  which  the  legislature  intended 
by  this  law  to  punish. 

The  act  proceeds  upon  this  idea,  and  uses  gene- 
ral terms  in  this  limited  sense.  In  describing  those 
who  may  commit  misprision  of  treason  or  felony,  the 
words  used  are  "  any  person  or  persons ;"  yet  these 
words  are  necessarily  confined  to  any  person  or  per- 
sons owing  permanent  or  temporary  allegiance  to  the 
United  States. 

The  8th  sectiop  also  commences  with  the  words 
''  any.  person  or  persons/'    But  these  words  must  be 
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i8i&  limited  in  wine  degree,  and  the  intent  of  the  legis- 
lature wiH  determine  the  extent  of  this  limitation. 
For  this  intent  we  must  examine  the  law.  The  suc- 
ceeding  member  of  the  sentence  commences  with  the 
words,  "  if  any  captain  or  mariner  of  any  ship  another 
vessel,  shall  piratically  run  away  with  such  ship  or 
vessel,  or  any  goods  or  merchandize,  to  the  value  of 
fifty  dollars,  or  yield  up  such  ship  or  vessel  volun- 
tarily to  any  pirate." 

The  words  "  any  captain,  or  mariner  of  any 
ship  or  other  vessel,"  comprehend  all  captains  and 
mariners,  as  entirely  as  the  words  "  any  jterson  or 
persons,"  comprehend  the  whole  human  race.  Ytet 
it  would  be  difficult  to  believe  that  the  legislature  in- 
tended to  punish  the  captain  or  mariner  of  a  foreign 
ship,  who  should  run  away  with  such  ship,  and  dis- 
pose of  her  in  a  foreign  port,  or  who  should  steal 
any  goods  from  such  ship  to  the  value  of  fifty  dollars, 
or  who  should  deliver  her  up  to  a  pirate  when  he 
might  have  defended  her,  or  even  according  to  pre- 
vious arrangement  The  third  member  of  die  sen- 
tence also  begins  with  the  general  words  "  any  sea- 
man." But  it  cannot  be  supposed  that  the  legislature 
intended  to  punish  a  seaman  on  board  a  ship  sailing 
under  a  foreign  flag,  under  the  jurisdiction  of  a  fo- 
reign government,  who  should  lay  violent  hands  upoi 
his  commander,  or  make  a  revolt  in  the  ship*  These 
are  offences  againt  the  nation, under  whose  flag  the 
vessel  sails,  and  within  whose  particular  jurisdiction 
all  on  board  the  vessel  are.  Every  nation  provides 
for  such  offences  the  punishment  its  own  policy  may 
dictate ;  and  no  general  words  of  a  statute  ought  to 
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l#  construed  to  embrace  them  when  committed  by      I8i8. 
foreigners  against  a  foreign  government  ^rT^ 

That  the  general  words  of  the  two  latter  members  u.  states 
of  this  sentence  are  to  be  restricted  to  offences  com-    palmer, 
matted  onboard  the  vessels  of  the  United  Stales,  fi**- 
nishes  strong  reason  for  believing  that  the  legislature 
Intended  to  impose  the  same  restriction  09  the  gene- 
ral words  used  in  the  first  member-  of  that  sentence. 

This  construction  derives  aid  from  the  10th  sec- 
tion of  the  act  That  section  declares,  that  "  any 
penwiP  who  shall  "  knowingly  and  wittingly  aid 
and  assist,  procure,  command,  counsel,  or  advise, 
any  person  or  persons,  to  do  or  commit  any  murder 
qt  robbery,  &c."  shall  be  an  accessory  before  the 
fact,  and,  on  conviction,  shall  suffer  death. 

It  will  scarcely  be  denied  that  the  words  "  any 
person,"  when  applied  to  aiding  or  advising  a  fact, 
are  as  extensive  as  the  same  words  when  applied  to 
the  commission  of  that  fact  Can  it  be  believed  that 
die  legislature  intended  to  punish  with  death  the 
sijbject  of  a  foreign  prince,  who,  within  the  domi- 
nions of  that  prince,  should  advise  a  penou,  about  to 
sail  in  the  ship  of  his  sovereign,  to  commit  murder 
or  robbery  ?  If  the  advice  is  not  a  crime  within  die 
law,  neither  is  the  feet  advised  a  crime  within  the 
law. 

The  opinion  formed  by  the  court  on  this  subject 
might  be  still  farther  illustrated  by  animadversions  on 
cither  sections  of  the  act  But  it  would  be  tedious, 
and  is  thought  unnecessary. 

The  court  is  of  opinion  that  the  crime  of  robbery,  *     / 
committed  by  a  person  on  the  high  seas,  on  board  of 
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1W8.    '  any  ship  or  vessel  belonging  exclusively  to  subjtttt 

s^O^    of  a  foreign  state,  on  persons  within  a  vessel  belong- 

U.  states )  igg  exclusively  to  subjects  of  a  foreign  Mate,  is  not  a 

ptw  J  piracy  within  the  true  intent  and  meaning  of  die  act  for 

the  punishment  of  certain  crimes  against  the  United 

States. 

This  opinion  will  probably  decide  the  case  to  which 
it  is  intended  to  apply* 

Those  questions  which  respect  the  rights  *>f  apart 
wl!!^ "foil  °f  a  foreign  empire,  which  asserts,  and  is  contending 
^T^t^  for  its  independence,  and  the  conduct  whith  most  be 
^Mioeif EE£  observed  by  the  courts  of  the  union  towards  the  sab* 
biutod  go-  jects  of  sueh  section  of  an  empire  who  may  behrought 
«•*»  dJg2f  before  the  tribunals  of  this  country,  are  equally  defc- 
ST^oun^of  cate  and  difficult 

the  union  must 
view  wen  new- 

Ifove^L"^  has  been  giyep  to  the  act  of  congress*  will  render  a 
the"  L^eJr£  particular  answer  to  them  unnecessary,  the  court  will 
deputnenu  of  only  observe,  that  such  questions  are  generally  rather 
oftheu.  political  than  legal  in  their  character.  They  belong 
more  properly  to  those  who  can  declare  what  the  law 
shall  be  j  who  c^n  place  the  nation  in  such  a  position 
with  respect  to  foreign  powers  as  to  their  own  judg- 
ment shall  appear  wise ;  to  whom  are  entrusted  all  its 
foreign  relations ;  than  to  that  tribunal  whose  power 
as  well  as  duty  is  confined  to  the  application  of  the 
rule  which  the  legislature  may  prescribe  for  it  In 
such  contests  a  nation  may  engage  itself  with  the  one 
party  or  the  other — may  observe  absolute  neutrality- 
may  recognize  the  new  state  absolutely— or  may  make 
a  limited  recognition  of  it  The  proceeding  in  courts 
must  depend  so  entirely  on  the  course  of  the  govern- 


the  yak*  must      As  it  «  understood  that  the  construction  which 
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lhent,  that  it  is  difficult  to  give  a  precise  answer  to      jsis. 
questions  which  do  iiot  refer  to  a  particular  nation*  "^C^ 
It  may  be  said,  generally,  that  if  the  government  re*  'u.  states 
mains  neutral,  and  recognises  die  existence  Of  a  civil     rJa** 
war,  its  courts  cannot  consider  as  criminal  those  atts 
of  hostility  which  war  authorizes,  and  which  the  flew 
government  may  direct  against  its  enemy.    To  de- 
cide otherwise,  wqpld  be  to  determine  that  the  war 
prosecuted  by  one  of  the  parties  was  unlawful,  and 
would  be  to  arrange  the  nation  to  which  the  court  be- 
longs against  that  party.    This  would  transcend  the 
limits  prescribed  to  the  judicial  department. 

It  follows  as  a  consequence,  from  this  view  of  the  ti»  mm  t». 

,  .      ■        ,  .  '  timoBT    which 

subject,  that  persons  or  vessels  employed  in  the  ser-  "j0™  ** 


cleat  to  prove 

vice  of  a  self-decfared  government,  thus  acknowledg-  {JSi^S^E 
ed  to  be  maintaining  its  separate  existence  by  war,  {£^^4^ 
must  be  permitted  to  prove  the  fact  of  their  being  ac-  SEf  Ji1^ 
tually  employed  in  such  service,  by  the  same  testimo-  ti»  servkf  of 

,,  j*..  1  ,  •  newly  cw»fr. 

ny  which  would  be  sufficient  to  prove  that  such  ves-  «igwmaei* 
sel  or  person  was  employed  in  the  service  of  an  ac- 
knowledged state.  The  seal  of  such  unacknowledg- 
ed government  cannot  be  permitted  to  prove  itself; 
but  it  may  be  proved  by  such  testimony  as  the  nature 
of  the  case  admits ;  and  the  fact  that  such  vessel  or 
person  is  so  employed  may  be  proved  without  prov- 
ing the  seal. 

Mr.  Justice  Johnson.  The  first  of  these  questions 
arises  on  the  construction  of  the  first  division  of  the 
8th  section  of  the  act  for  the  punishment  of  eertain 
crimes. 
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That  act  comprises  two  classes  of  cases,  the  se- 
cond of  which  may  again  be  subdivided  into  two  di- 
visions.   In  the  ^ecood  class  of  cases,  each  crime  is 
specifically  described  in  the  ordinary  mode  of  defining 
crimes,  and  so  far  the  constitutional  power  of  defining 
and  punishing  piracies  and  felonies  on  the  high  seas, 
is  strictly  complied  with.    But,  with  regagd  to  the 
first  class  of  cases,  the  legislating  refers  for  a  defini- 
tion to  other  sources— to  information  not  to  be  found 
in  that  section  itself.    The  words  are  theses  "  If  any 
person  shall  commit,  upon  the  high  seas,  &c  mur- 
der or  robbery,  or  any  other  offence,  which,  if  com- 
mitted in  the  body  of  a  county,  would,  by  the  laws 
of  die  United  States,  be  punishable  with  death,  &c 
such  person  shall,  upon  conviction  thereof,  suffer 
death."  Thus  referring  to  the  common  law  defini- 
tion of  murder  and  robbery  alone,  or  to  die  common 
law  definition  of  murder  and  robbery  with  the  super- 
added statutory  requisite  of  being  made  ptuushahlp 
with  death,  if  committed  on  land,  in  order  to  define  the 
offence  which,  under  that  section,  is  made  capitally 
punishable. 

The  crime  of  robbery  is  the.  offence  charged  in  this 
indictment,  and  the  question  is,  whether  it  must  not 
be  shown  that  it  must  have  been  made  punishable  with 
death,  if  commited  on  land,  in  order  to  subject  the 
offender  to  that  punishment,  if  committal  on  the  high 
seas.  And  singular  as  it  may  appear,  it  really  is  the 
fact  in  this  case,  that  these  miens'  lives  may  depend 
upon  a  comma  more  or  less,  or  upon  the  question 
whether  a  relative,  which  may  take  in  three  antece- 
dents just  as  well  as  one,  shall  be  confined  to^one 
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alone.    Upon  such  a  question  I  here  solemnly  de-      ims. 

clare,  that  I  never  will  consent  to  take  the  life  of  any 

man  in  obedience  to  any  court;  and  if  ever  forced  to 

choose  between  obeying  this  court,' on  such  a  point, 

or  resigning  my  commission,  I  Vould  not  hesitate 

adopting  the  latter  alternative. 

But  to  my  mind  it  is  obvious,  that  both  the  intent 
of  the  legislator,  and  the  construction  of  the  words, ' 
are  in  favour  of  the  prisoners.  This,  however,  is 
more  than  I  need  contend  for,  since  a  doubt  relative 
to  that  construction  or  intent  ought  to  be  as  effectual 
in  their  favour,  as  the  most  thorough  conviction. 

When  tile  intent  of  the  legislature  is  looked  into, 
ft  is  as  obvious  as  the  light,  and  requires  as  little  rea- 
soning to  prove  its  existence,  that  the  object  proposed 
was,  with  regard  to  crimes  which  may  be  committed 
either  on  the  sea  or  land,  to  produce  an  uniformity  in 
the  punishment,  so  that  where  death  was  inflicted  in 
the  one  case,  it  should  be  inflicted  in  another.  And 
congress  certainly  legislated  under  the  idea,  that  the 
punishment  of  death  had  been  previously  enacted 
for  the  crime  of  robbery  on  land,  as  it  had  in  fact 
been  for  murder,  and  some  other  crimes.  And  in 
my  opMon,  this  intent  ought  to  govern  the  gram- 
matical construction,  and  make  the  relative  to  refer  to 
all  three  of  the  antecedents,  murder,  robbery,  and 
other  crimes,  instead  of  being  confined  to  the  last 
alone.  That  it  may  be  so  applied  consistently  with 
grammatical  correctness,  no  one  can  deny ;  and  if  so, 
infeworem  trite,  we  are,  in  my  opinion,  legally  bound 
to  give  it  that  construction.  Again ;  there  is  no  rea- 
son to  thjnk  that  the  word  other  is  altogether  a  super- 


^33  CASK  ™  ™  flDFBEMt  COORT 


isi*      numerary  member  of  the  sentence.  To  gift  the  art* 
sanction  contended  form  behalf  of  the  United  States, 
that  word  most  be  rendered  nethtt  and  inoperative : 
the  sentence  has  die  same  meaning  with  or  without 
it    Bat  if  we  reMht  it*  and  substitute  its  definition 
or  examine  its  effect  upon  the  meaning  of  the  termi 
associated  with  it,  we  the*  have  the  following  re- 
salts:  other  is  commonly  defined  to  mean  not  the  same, 
or  (whatiscertainly  sjn<Mymau&,)n&  foforememtion- 
ed.    With  this  expression,  the  sentence  would  read 
thus :  "  murder,  or  robbery,  or  any  offence  not  before 
mentioned,"  for  which  the  punishment  of  death  is  by 
law  inflicted.    And  as  the  use  of  the  comma  is  ex- 
ceedingly arbitrary  and  indefinite,  by  expunging  alt 
the   comiftas   from  the  sentence  the  meaning  be- 
comes still  more  obvious/   Or,  if  instead  of  substi- 
tuting the  words  not  before  mentjoied,  we  introduce 
the  single  term  urtenumerated,  in  die  sense  of  which 
the  term  other  is  unquestionably  used  by  the  legisla- 
ture, the  conclusion  becomes  irresistible  in  favour  of 
the  prisoners.    There  is  another  view  of  this  salgect 
that  leads  to  the  same  conclusion :  by  supplying  an 
obvious  elision,  the  same  meanSsg  is  given  to  this 
section.    The  word  other  is  responded  to  by  Hum, 
and  the  repetition  of  the  excluded  words  is  under- 
stood.   Thus,  in  the  case  before  us,  by  suppiyisg 
the  eKsiotf,  we  "  make  murder,  robbery,  or  any  com* 
other  than  murder  or  robbery,"  made  punishable,  && 
the  signification  of  which  words,  had  they  been  mod, 
would  have  left  no  doubt 

There  are  several  inconsistencies  growing  oat  of  s 
construction  unfavourable  to  the  prisoners,  wtdcl 


ur  iw  urn?  juv  en  **  up, 

merit  the  most  serious  consideration*    The  first  is,      laie. 
the  moat  sattguinaty  chniatttf  that  ^  >*ThTs' 

in  its  operation ;  for  it  is  literally  trtt^,  that  under  it  a  w.  state* 
whole  ship's  crew  may  he  consigned  it  the  gallows,  pajk^ 
far  robbing  a  vessel  of  a  single  dwck$ji,evep  although 
a  robbery  committal  en  land  flu  thousand*  way  not 
have  been  made  punishable  toyond  wfcippkg  or  qqo- 
finement*  If  natural  reason  is  not  to  he  consulted  on 
this  pointy  at  least  the  mild  and  boaignspt  spirit  of 
die  laws  of  the  United  gtatea  merit  attention.  With 
regard  to  the  mail,  this  itconsisteney  actually  caay 
occur  under  existing  laws,  should  the  mail  ever  again 
he  earned  by  water,  as  it  has  bean  formedy.  This 
oaaaot  be  consistent  with  the  intention  of  the  legis- 
lature. 

But, ;it  is  contended,  if  congress  had  net  intended 
to  make  murder  and  robbery  punishable  with  .death, 
independently  of  the  ciigimsta&Ge  of  those  offences 
heiqg  so  made  punishable  when  co*uoitt$d  cm  land, 
they  would  have  omitted  those  specified  crimes  al- 
together from  this  section,  a#d  have  enacted  gene- 
mjiy,  that  aU  crimes  made  punishable  with  death  on 
land  should  be  punished  with  death  if  committed  on  the 
teas,  without  enumerating  murder  and  robbery.  This 
is  fair  reasoning ;  and  in  any  case  but  ope  of  life  and 
death,  it  might  havesome  weight.  But  in  no  case  very 
great  weight ;  because,  in  that  respect,  a  legislature  is 
subject  to  no  laws  in  the  selection  of  the  course  to  be 
pursued*  In  this  case,  die  obvious  fact  is,  that  they 
commenced  enumerating,  and  fearing  some  omission  of 
oiimes  then  supposed  subject  by  law  to  death,  these 
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ma.     general  descriptive  words  aiewsorted  to.    Dot  every 
other  crime  that  this  division  of  die  section  compri- 
ses was  punishable  with  death,  both  those  which 
precede  robbery  in  the  enumeration, and  those  winch 
come  after.    Robbery,  except  hi  case  of  the  mail, 
stands  alone;  and,  no  doubt,  was  introduced  infertile 
idea,  that  that  also  bad  the  same  punishment  attached 
to  it    If  it  had  not,  in  fact,  then  it  was  not  the  eaaeon 
which  the  legislature  intended  to  act;  aad  accofrimg 
to  my  views  of  the  grammatical  or  philological  con- 
struction  of  the  sentease,  it  is  one  on  which  they 
have  not  acted*    This  construction  derives  consider 
ble  force,  also,  from  the  consideration  that  this  act  is 
framed  on  the  model  of  the  British  statute,  which 
avowedly  had  this  uniformity  for  its  object* 

The  second  question  proposed  in  this  case  is  one 
on  which,  I  presume,  therej  can  be  no  doubt  For 
the  definition  of  robbery  under  this  act  we  must  look 
for  the  definition  of  the  term  in  the  common  law,  or 
we  will  find  it  no  where ;  and,  according  to  my  con 
struction,  superadd  to  that  definition  the  circumstance 
of  its  being  made  punishable  with  death,  under  the 
laws  of  the  United  States,  if  committed  on  land,  and 
you  have  described  the  offence  made  punishable 
under  this  section. 

There  are  eleven  questions  certified  from  the  cir- 
cuit court  pf  Massachusetts ;  but  of  those  eleven,  these 
two  only  agpear  to  me  to  arise  out  of  the  case.  The 
transcript  contains  nothing  but  the  indictment  and 
imp&nneUing.  of  the  jury.  No  motion ;  no  evidence $ 
no  demurrer  ore  tenus,  or  case  stated,  appears  upon  the 
transcript,  on  which  the  remaining  questions  could 
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ansa*    On  the  indictment  the  two  first  questions      isis. 
might  well  have  been  raised  by  the  court  themselves, 
as  of  counsel  for  the  prisoners ;  but  as  far  as  appears 
to  this  courts  all  the  other  questions  might  as  well  have 
been  raised  in  any  other  case.    I  here  enter  my  protest 
against  having  these  general  questions  adjourned  to  tins 
court,  Weare  constituted  to  decide  causes,  and  not  to 
discuss  themes,  or  digest  systems.  It  is  true,  the  wordy 
of  the  act,  respecting  division  of  opinion  in  the  circuit 
court,  are  general;  but  independently  of  the  conside- 
ration that  it  was  not  to  be  expected  that  the  court 
woould  be  divided,  unless  upon  questions  arising  out  of 
some  cause  depending,  the  words  in  the  first  proviso, 
'*  that  the  cause  may  be  proceeded  in,"  plainly  show 
that  the  questions  contemplated  in  the  act  are  questions 
arising  in  a  cause  depending ;  and  if  so,  it  ought  to 
be  shown  that  they  do  arise  in  the  cause,  and  are 
not  merely  hypothetical.    In  the  case  of  Martin  y. 
Hunter,4  this  court  expressly  acted  upon  this  princi- 
ple, when  it  went  into  a  consideration  of  the  question, 
whether  any  estate  existed  in  the  plaintiff  in  error, 
before  it  would  consider  the  question  on  the  construe* 
tk»l  of  the  treaty,  as  applicable  to  that  estate. 
-  If,  however,  it  becomes  necessary  to  consider  the 
other  questions  in  this  case,  I  will  lay  down  a  few 
general  principles,  which,  I  believe,  will  answer  all : 
1.  Congress  can  inflict  punishment  on  offences  com-,, 
mitted  on  board  the  vessels  of  the  United  States,  or 
by  citizens  of  the  United  States,  any  where ;  but  con- 
gress cannot  make  that  piracy  which  is  not  piracy  by 
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181*.  the  law  of  nations,  in  order  to  give  jurisdiction  to  its 
own  courts  over  such  offences. 

2.  When  open  war  exists  between  a  nation  and  its 
subjects,  the  subjects  of  the  revolted  country  are  no 
more  liable  to  be  punished  as  pirates,  than  the  sub* 
jects  who  adhere  to  their  allegiance ;  and  whatever 
immunity  the  law  of  nations  gives  to  the  ship,  it  ex- 
tends to  all  Who  serve  on  board  of  her,  excepting  only 
the  responsibility  of  individuals  to  the  laws  of  their  re- 
spective countries. 

8.  The  proof  of  a  commission  is  not  necessary  te 
exempt  an  individual  serving  on  board  a  ship  engaged 
in  the  war,  because  any  ship  of  a  belligerent  may  cap- 
ture an  enemy ;  and  whether  acting  under  a  commis- 
sion or  not,  is  an  immaterial  question  as  to  third  per- 
sons :  he  must  answer  that  to  his  own  government. 
It  is  only  necessary  to  prove  two  facts :  1st*  The  ex- 
istence of  open  war.  2dly.  That  the  vessel  is  really 
documented,  owned,  and  commanded  as  a  belligerent 
vessel,  and  not  affectedly  so  for  piratical  purposes. 

4  For  proof  of  property  and  documents,  it  is 
not  to  be  expected  that  any  better  evidence  can  be 
produced  than  the  seal  of  the  revolted  country,  with 
such  reasonable  evidence  as  the  case  m?y  admit  of,  to 
prove  jt  (o  be  known  as  s{ich ;  and  a  seal  once  proved, 
or  admitted  to  a  court,  ought  afterwards  to  be  ac- 
knowledged by  the  court  officially,  at  least,  as  against 
the  party  who  l}ag  oqce  acknowledged  it. 

Certificate.— This  cause  came  on  to  be  hean) 
pn  the  transcript  of  the  record  of  the  circuit  court  of 
the  United  States,  for  the  district  of  Massachusetts, 
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and  on  the  questions  on  which  the  judges  of  that  1818. 
court  were  divided  ;  and  was  argued  by  counsel  on 
the  part  of  the  United  States.  •  On  consideration 
whereof,  this  court  is  of  opinion,  that  a  robbery  com* 
mined  on  the  high  seas,  although  such  robbery,  if 
committed  on  land,  would  not,  by  the  laws  of  the 
United  States,  be  punishable  with  death,  is  piracy 
under  the  eighth  section  of  the  act  entitled,  "  an  act 
for  the  punishment  of  certain  crimes  against  the 
United  States ;"  and  that  the  circuit  courts  of  the 
United  States  have  jurisdiction  thereof.  And  that 
die  crime  of  robbery,  as  mentioned  in  the  said  act  of 
congress,  is  the  crime  of  robbery  as  recognized  and 
defined  at  common  law.1 

This  court  is  further  of  opinion,  that  the  crime  of 
robbery,  committed  by  a  person  on  the  high  seas,  on 
board  of  any  ship  or  vessel  belonging  exclusively  to 
subjects  of  a  foreign  state,  on  persons  within  a  ves- 
sel belonging  also  exclusively  to  subjects  of  a  foreign 
state,  is  not  piracy  within  the  true  intent  and  mean- 
ing of  the  act,  entitled,  "  an  act  for  the  punishment 
of  certain  crimes  against  the  United  States,"  and  is 
not  punishable  in  the  courts  of  the  United  States. 

This  court  is  further  of  opinion,  that  when  a  civil 
war  rages  in  a  foreign  nation,  one  part  of  which  se- 
parates itself  from  the  old  established  government, 
and  erects  itself  into  a  distinct  government,  the  courts 
of  the  union  must  view  such  newly  constituted  go- 
vernment as  it  is  viewed  by  the  legislative  and  exe- 
cutive departments  of  the  government  of  the  United 
States.  If  the  government  of  the  union  remains  neutral, 
but  recognizes  the  existence  of  a  civil  war,  the  courts 
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of  (he  union  cjmndt  consider  as  criminal those  aottof 
hostility,  which  War  authorises,  and  which  the  new 
government  may  direct  against  its  enemy.  In  gene- 
ral, the  satne  testimony  Which  would  be  sufficient  to 
prove  that  a  vessel  or  a  person  is  in  the  service  of 
an  acknowledged  state,  must  be  admitted  to  prore 
that  a  vessel  or  person  is  in  the  service  of  such  newly 
erected  government.  Its  seal  cannot  be  allowed  to 
prove  itself,  but  may  be  proved  by  such  testimony 
as  the  nature  of  the  case  admits.  And  the  fact  that 
a  vessel  or  person  is  in  the  service  of  such  govern- 
ment may  be  established  otherwise,  should  it  be 
impracticable  to  prove  the  seal. 

All  which  is  ordered  to  be  certified  to  the  circuit 
Court  of  die  United  States  for  the  district  of  Massa- 
chusetts. 
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NOTE  I. 

DOCUMENTS  Oil  THE  SUBJECT  09  BLOCKADES. 

Extract  of  a  Litter  from  Mr.  King,  Minuter  Plenipotentiary  of 
the  United  Statu  at  London,  to  Mr.  Pickering,  Secretary  of 
State,  dated  London,  My  l&th,  1799. 


"  Setev  or  eight  of  our  vessels,  laden  with  valuable  cargoes, 
have  been  lately  captured,  and  are  still  detained  for  adjudica- 
tion ;  these  vessels  were  met  in  their  voyages  to  and  from  the 
Dutch  ports  declared  to  be  blockaded.  Several  notes  have 
passed  between  Lord  Orenville  and  me  upon  this  subject,  with 
the  view,  on  my  part,  of  establishing  a  more  limited  and  rea- 
sonable interpretation  of  the  law  of  blockade  than  is  attempted 
to  be  enforced  by  the  English  government  Nearly  one  hun- 
dred Danish,  Russian,  and  other  neutral  ships  have,  within  a 
few  months,  been  in  like  manner  intercepted,  going  to  and  re- 
turning from  the  United  Provinces.  Many  of  them,  as  well  as 
some  of  ours,  arrived  in  the  Tezel  in  the  course  of  the  last 
winter,  the  severity  of  which  obliged  the  English  fleet  to  re- 
turn to  their  ports,  leaving  a  few  frigates  only  to  make  short 
crabes»off  the  Tezel  as  the  season  would  allow. 

Bty  object  has  been  to  prove,  that  in  this  situation  of  the  in- 
vesting fleet,  there  can  be  no  effective  blockade,  which,  in  my 
opinion,  cannot  be  said  to  exist  without  a  competent  force  sta- 
tioned, and  present,  at  or  near  the  entrance  of  the  blockaded 
pert" 
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Extract  of  a  Letter  from  Mr.  King  to  Urd  QrtnvilU,  dated 
D*wm*g-*rut,  London,  Mug  234,  1799. 

"  It  seems  scarcely  netetsery  *•  chserve,  thai  the  pretence 
of  a  competent  force  is  essential  to  constitute  a  blockade;  and 
although  it  ia  usual  for  the  belligeraat  to  give  notice  to  neutral 
nations  when  he  institutes  a- blockade,  it  is  net  customary  to 
give  any  notice  of  its  discontinuance ;  and  that,  consequently,  the 
presence  of  the  blockading  force  is  the  natural  criterion  by 
which  the  neutral  is  enabled  to  ascertain  the  existence  of  the 
blockade ;  in  like  manner  as  the  actual  inTeitment  of  a  be* 
sieged  place  ia  the.  imly  evidence  by  which- we  decide  whether 
the  siege  is  continued  or  raised.  A  siege  may  be  commenced, 
yawed,  recommenced,  and  railed  again,  but  its  existence  at  aay 
precise,  time,  saest  always  depend  upon  the  fret  of  the  presence 
of  an  investing  army.  Tfaia  interpretation  of  the  last  of  block- 
ade is  of  peculiar  importance  to  nations  situated  at  a  great  dis- 
tance from  each  o*h*r,  tod  between  whom  a  cowneerabJe 
length  of  time  is  necessary  to  send  and  receive  wftanalioe." 


Extract  of  a  Letter  from  Mr.  MtrtWh  Secretary  of  State,  kMr. 
King,  date*  $epitmi*r  ZQtk,  1900. 

"Sdly.  Tyy  right  to  cotf  acefr  vessels  bound  to  a  blockaded 
.port  has  beep  unreasonably  extended  to  casea  not  coming  with- 
in th^  rulef  as  heretofore  adopted. 

On  principle  it  might  well  be  questioned,  whether  this  rale 
can  be  applied  to  a  place  not  completely  invested  fay  land  ss 
yell  a*  by  sea*  If  we  examine  the  reasoning  on  which  is  found- 
ed the  right  to.  intercept  and  confiscate  supplies  designed  tor  a 
blockaded  town,  it  wiH  be  difficult  to  resist  the  conviction,  lhat 
its  extension  to  towns  invested  by  aea  only  is  an  unjustifiable 
encroachment  on  the  rights  of  neutrals.  But  it  is  not  of  thk 
departure  from  principle,  a  departure  which  has  received  seme 
sanction  from  practice,  that  we  mean  to  complain.    It  is,  that 
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ports,  not  effectually  blockaded  by  a  force  capable  of  complete* 
ly  investing  them,  have  yet  been  declared  in  a  state  of  block- 
ade, and  vessels  attempting  to  enter  therein  have  been  seised, 
and  on  that  account  confiscated. 

This  is  a  vexation  proceeding  directly  from  the  government, 
and  which  may  be  carried,  if  not  resisted,  to  a  very  injurious 
extent  Oar  merchants,  have  -greatly  complained  of  it,  with  re* 
apect  to  Cadis  and  the  ports  of  Holland. 

If  the  effectiveness  of  the  blockade  be -dispensed  with,  then 
every  port  of  all  the  belligerant  powers  may,  at  all  times,  be  de- 
clared in  that  state,  and  the  commerce  of  neutrals  be  thereby 
subjected  to  universal  capture.  But  if  this  principle  be  strictly 
adhered  to,  the  capacity  to  blockade  will  be  limited  by  the  na- 
val force  of  the  belligerant,  and,  of  consequence,  the  mischief 
to  neutral  commerce  cannot  be  very  extensive.  It  is,  there- 
fore, of  the  last  importance  to  neutrals,  that  this  principle  be 
maintained  unimpaired. 

I  observe  that  you  have  pressed  this  reasoning  on  the  Bri- 
tish minister,  who  replies,  that  an  occasional  absence  of  a  fleet 
from  a  blockaded  port  ought  not  to  change  the  state  of  the 
place. 

Whatever  force  this  observation  may  be  entitled  to,  where 
that  occasional  absence  has  been  produced  by  accident,  as  a 
storm,  which  for  a  moment  blows  off  the  fleet,  and  forces  it 
from  its  station,  which  station  it  immediately  resumes,  I  am  per- 
suaded, that  where  a  part  of  the  fleet  is  applied,  though  only  for 
a  time,  to  other  objects,  or  comes  into  port,  the  very  principle, 
requiring  an  effective  blockade,  which  is,  that  the  mischief  can 
then  only  be  co-extensive  with  the  naval  force  of  the  bellige- 
rant, requires,  that  during  such  temporary  absence,  the  com- 
merce of  neutrals  to  the  place  should  be  free." 
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Extract  of  *  Utter  from  Mr.  Madison  toMr.  CkarUs  Pfefauy, 
minister  pkmprtmtiary  of  the  Untied  States,  at  Madrid,  dated, 
Department  of  State,  Washington,  October  25th,  1801. 

"  Tin  pretext  for  the  seizure  of  our  Teasels  seems  at  pre- 
sent to  be,  that  Gibraltar  has  been  proclaimed  in  a  state  of 
blockade,  and  that  the  vessels  are  bound  to  that  port  Should 
the  proceeding  be  avowed  by  the  Spanish  government,  and  de- 
fended on  that  ground,  yon  will  be  able  to  reply : 

1st  That  die  proclamation  was  made  as  far  back  as  the  l«h 
of  February,  1800,  and  has  not  since  been  renewed;  that  if 
was  inunediately  protested  against  by  the  American  and  other 
neutral  ministers  at  Madrid,  as  not  warranted  by  the  real  state 
of  Gibraltar,  and  that  no  violations  of  neutral  commerce  having 
followed  the  proclamation,  it  was  reasonably  concluded  to  hare 
been  rather  a  menace  against  the  enemies  of  Spain,  than  * 
aaeasure  to  be  carried  into  execution  against  her  friends. 

td.  That  the  state  of  Gibraltar  is  not,  and  never  can  be,  ad- 
mitted by  the  United  States  to  be  that  of  a  real  blockade.  In 
this  doctrine  they  are  supported  by  the  law  of  nations,  as  laid 
down  in  the  most  approved  commentators,  by  every  treaty 
which  has  undertaken  to  define  a  blockade,  particularly*  those 
of  fattest  date  among  the  maritime  nations  of  Europe,  and  by  the 
sanction  of  Spain  herself,  as  a  party  to  the  armed  neutrality  in 
the  year  1781.  The  spirit  of  articles  XV.  and  XVI.  of  the  treaty 
between  the  United  States  and  Spain  may  also  be  appealed  to  as 
favouring  a  liberal  construction  of  the  rights  of  the  parties  in 
such  cases.  In  fact,  this  idea  of  an  investment,  a  siege  or  a 
blockade,  ass  collected  from  the  authorities  referred  to,  neces- 
sarily results  from  the  force  of  those  terms ;  and  though  it  has 
been  sometimes  grossly  violated  or  evaded  by  powerful  nations 
in  pursuit  of  favourite  objects,  it  has  invariably  kept  its  place  ia 
the  code  of  public  law,  and  cannot  be  shown  to  have  been  ex- 
pressly renounced  in  a  single  stipulation  between  particular 
nations. 


•See  late  tnatiea  between  Raraa  and  Swedes,  and  between  Rania  and  Giaet 
Britain, 
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3d;  That  the  situation  of  the  naval  force  at  Algesiras,  in  i"e* 
lation  to  Gibraltar,  has  not  the  shadow  of  likeness  to  a  blockade^ 
as  truly  and  legally  defined.  This  force  can  neither  be  said  to 
invest,  besiege,  or  blockade  the  garrison,  nor  to  guard  the  en- 
trance into  the  port.  On  the  contrary,  the  gunboats  infesting 
our  commerce  have  their  stations  in  another  harbour,  separated 
from  that  of  Gibraltar  by  a  considerable  bay ;  and  are  so  far 
from  beleaguering  their  enemy  at  that  place,  and  rendering  the 
entrance  into  it  dangerous  to  others,  that  they  are,  and  ever 
since  the  proclamation  of  the  blockade  have  been,  for  the  most 
part,  kept  at  a  distance  by  a  superior  naval  force,  which  makes 
it  dangerous  to  themselves  to  approach  the  spot. 

4th.  That  the  principle  on  which  the  blockade  of  Gibraltar 
is  asserted,  is  the  more  inadmissible,  as  it  may  be  extended  to 
every  other  place,  in  passing  to  which  vessels  must  sail  within 
the  view  and  reach  of  the  armed  boats  belonging  to  Algesiras. 
If,  because  a  neutral  vessel  bound  to  Gibraltar  can  be  annoyed 
and  put  in  danger  by  waylaying  cruizers,  which  neither  occupy 
the  entrance  into  the  harbour,  nor  dare  approach  it,  and  by 
reason  of  that  danger  is  liable  to  capture,  every  part  of  the 
Mediterranean  coasts  and  islands,  to  which  neutral  vessels  must 
pass  through  the  same  danger,  may  with  equal  reason  be  pro* 
claimed  in  a  state  of  blockade,  and  the  neutral  vessels  bound 
thereto  made  equally  liable  to  capture :  Or  if  the  armed  ves- 
sels from  Algesiras  alone  should  be  insufficient  to  create  this 
danger  in  passing  into  the  Mediterranean,  other  Spanish  vessels,, 
co-operating  from  other  stations,  might  produce  the  effect,  and 
the  ports  thereby  not  only  blockade  any  particular  port  of  any 
particular  nation,  but  blockade  at  once  a  whole  sea  surrounded 
by  many  nations.  Like  blockades  might  he  proclaimed  by  any 
particular  nation,  enabled  by  its  naval  superiority  to  distri- 
bute its  ships  at  the  mouth  of  the  same,  or  any  similar  sea, 
or  across  channels  or  arms  of  the  sea,  so  as  to  make  it  dan- 
gerous for  the  commerce  of  other  nations  to  pass  to  its  destina- 
tion. These  monstrous  consequences  condemn  the  principle 
from  which  they  flow,  and  ought  to  unite  against  it  every 
nation,  Spain  among  the  rest,  which  has  an  interest  in  the  rights 
ef  the  sea. .  Of  this,  Spain  herself  appears  to  have  been  sensi- 
ble in  the  year  1780,  when  she  yielded  to  Russia  ample  satis- 
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Action  for  aefettM  rf  bar  Te»oannad«  outer  d»  pretext  «f  a 
gMwnTMMkafeof  the  MaditomMHi,  «d  folkwad  it  wA 
heraeoeMiMtefedftfiMfmtf  aWMfadecortuoed  ia  the 

armed  nevtrality. 
fith.  That  tUUaited  States  hara  the ftroaffergrouri  ten. 

to  Gibraltar,  mawooch  as,  with  very  few  exceptions,  their  ob- 
jet*isnottotratetl*refcrtheacr)^^ 
hot  merely  to  seek  advice  or  convoy,  fer  their  own  tccwww 
datum,  in  the  ulterior  objects  of  their  voyage.  In  diatarbang 
their  course  to  Gibraltar,  therefore,  no  red  detriment  reaulfis 
to  the  enemy  of  Spain,  whikt  a  heavy  one  is  committed  on  tar 
friends.  To  this  consideration  it  may  be  added,  that  the  real 
object  of  the  blockade  is,  to  subnet  the  eneaay  to  privations, 
which  amy  co-operate  with  external  force  in  compelling  them 
to  anrrender ;  an  object  which  cannot  be  alleged  in  a  case, 
where  it  is  weU  know?  that  Great  Britain  can,  and  does  at  all 
times,  by  her  command  of  the  sea,  secure  to  the  garrison  of 
Gibraltar  every  supply  which  it  wants. 

6th.  It  is  observable  Oat  the  blockade  of  Gibraltar  is  rested 
by  the  proclamation  on  two  coouderatioas :  one,  that  it  is  ne- 
cessary to  prevent  illicit  traffiok,  by  means  of  neutral  vessels, 
between  Spanish  subjects  and  the  garrison  there ;  the  other, 
that  it  is  a  just  reprisal  on  Great  Britain  for  the  proceeding*  of 
her  naval  armaments  against  Cadiz  and  St.  Lucar.  The  first 
can  surely  have  no  weight  with  neutrals;  but  on  a  supposition* 
never  to  be  allowed,  that  the  resort  to  Gibraltar,  under  actual 
circumstances,  is  an  indulgence  from  Spain,  not  a  right  of  thek 
own ;  the  other  consideration,  without  examining  the  analogy 
between  the  cases  referred  to  and  that  of  Gibraltar,  is  equally 
without  weight  with  the  United  States,  against  whom  no  right 
can  accrue  to  Spain  from  its  complaints  against  Great  Britain  ; 
unless  it  could  be  shown  that  the  United  States  were  in  an  un- 
lawful collusion  with  the  latter ;  a  charge  which  they  well 
know  that  Spain  is  too  just  and  too  candid  to  insinuate.  It  can- 
not even  be  said  that  the  United  States  have  acquiesced  in  the 
depredations  committed  by  Great  Britain,  under  whatever  pre- 
texts, on  their  lawful  commerce.    Had  this  indeed  been  the 
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case,  the  acquiescence  ought  to  be  regarded  a?  a  sacrifice 
made  by  prudence  to  a  lore  of  peace,  of  which  all  nations  fur- 
Dish  occasional  examples,  and  as  involving  a  question  between 
the  United  States  and  Great  Britain,  of  which  no  other  nation 
could  take  advantage  against  the  former.  But  it  may  be  truly 
affirmed,  that  no  such  acquiescence  has  taken  place.  •  The  Uni- 
ted States  have  sought  redress  for  injuries  from  Great  Britain, 
as  well  as  from  other  nations.  They  have  sought  it  by  the  means 
which  appeared  to  themselves,  the  only  rightful  judges,  to  be. 
the  best  suited  to  their  object ;  and  it  is  equally  certain,  that 
redress  has  in  some  measure  been  obtained,  and  that  the  pur* 
suit  of  complete  redress  is  by  no  means  abandoned. 

7th.  Were  it  admitted  that  the  circumstances  of  Gibraltar,  in 
February,  1800,  the  date  of  the  Spanish  proclamation,  amount- 
ed to  a  real  blockade,  and  that  the  proclamation  was  therefore 
obligatory  on  neutrals ;  and  were  it  also  admitted,  that  the  pre- 
sent circumstances  of  that  place  amount  to  a  real  blockade, 
(neither  of  which  can  be  admitted,)  still  the  conduct  of  the  Al- 
gesiras  cruizers  is  altogether  illegal  and  unwarrantable.  It  U 
illegal  and  unwarrantable,  because  the  force  of  the  proclama- 
tion must  have  expired  whenever  the  blockade  was  actually 
raised,  as  must  have  been  unquestionably  the  case  since  the 
date  of  the  proclamation,  particularly  and  notoriously  when  the 
port  of  Algesiras  itself  was  lately  entered  and  attacked  by  a 
British  fleet,  and  because,  on  a  renewal  of  the  blockade,  either 
a  new  proclamation  ought  to  have  issued,  or  the  vessels  ma- 
king for  Gibraltar  ought  to  have  been  premonished  of  their 
danger,  and  permitted  to  change  their  course  as  they  might 
think  proper.  Among  the  abuses  committed  under  the  pretext 
of  war,  none  seem  to  have  been  carried  to  a  greater  extrava- 
gance, or  to  threaten  greater  mischief  to  neutral  commerce, 
than  the  attempts  to  substitute  fictitious  blockades  by  procla- 
mation, for  real  blockades  formed  according  to  the  law  of  na- 
tions :  and,  consequently,  none  against  which  it  is  more  necessa- 
ry for  neutral  nations  to  remonstrate  effectually,  before  the  in- 
novations acquire  maturity  and  authority  from  repetitions  on  one 
side,  and  silent  acquiescence  on  the  other. w 
Vol.  III.  b 
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Mr.  Smith,  Secretary  of  the  Navy,  to  Commodore  PreUe. 

Nojoy  Department,  Feb.  4,  1804. 
Sir, 

Your  letter  of  the  12th  of  November,  enclosing  your  cir-, 
cular  notification  of  the  blockade  of  the  port  of  Tripoli,  I  have 
received. 

Sensible,  as  yon  must  be,  that  it  is  the  interest,  as  well  as 
the  disposition  of  the  United  States,  to  maintain  the  rights  of 
neutral  nations,  you  will,  I  trust,  cautiously  avoid  whatever 
may  appear  to  you  to  be  incompatible  with  those  rights.  It  is, 
however,  deemed  necessary,  and  I  am  charged  by  the  President 
to  state  to  you,  what,  in  his  opinion,  characterizes  a  blockade. 
I  have  therefore  to  inform  you,  that  the  trade  of  a  neutral  in 
articles  not  contraband,  cannot  be  rightfully  obstructed  to  any 
port,  not  actually  blockaded  by  a  force  so  disposed  before  it,  as 
to  create  an  evident  danger  of  entering  it  Whenever,  there- 
fore, you  shall  have  thus  formed  a  blockade  of  the  port  of  Tri- 
poli, you  will  have  a  right  to  prevent  any  vessel  from  entering 
it,  and  to  capture,  for  adjudication,  any  vessel  that  shall  attempt 
to  enter  the  same,  with  a  knowledge  of  the  existence  of  the 
Uockade.  You  will,  however,  not  take  as  prize  any  vessel 
attempting  to  enter  the  port  of  Tripoli,  without  such  know- 
ledge ;  but,  in  every  case  of  an  attempt  to  enter,  without  a  pre- 
vious knowledge  of  the  existence  of  the  blockade,  you  will  give 
the  commanding  officer  of  such  vessel  notice  of  such  blockade, 
and  forewarn  him  from  entering.  And  if,  after  such  a  notifica- 
tion, such  vessel  should  again  attempt  to  enter  the  same  port, 
you  will  be  justifiable  in  .sending  her  into  port  for  adjudication. 
You  will,  sir,  hence  perceive  that  you  are  to  consider  your  cir- 
cular communication  to  the  neutral  powers,  not  as  an  evidence 
that  ctvery  person  attempting  to  enter  has  previous  knowledge 
of  the  blockade,  but  merely  as  a  friendly  notification  to  them  of 
the  blockade,  in  order  that  they  might  make  the  necessary  ar- 
rangements for  the  discontinuance  of  all  commerce  with  such 
blockaded  port    I  am,  &c.  &c. 

(Signed)  R.  SMITH. 

Commodore  Preble. 
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(copy.) 
Jlfr.  Merry  to  Mr.  Madison. 

Washington,  April  12,  1804. 

Sir, 
Mr.  Thornton  nfot  having  failed  to  transmit  to  his  majesty'* 
government  an  account  of  the  representation  which  you  were" 
pleased  to  address  to  him,  under  date  of  the  27th  of  October, 
last  year,  respecting  the  blockade  of  the  islands  of  Martinique 
ahd  Guadaloupe,  it  is  with  great  satisfaction,  Sir,  that  I  have 
just  received  his  majesty's  commands  signified  to  me  by  his 
principal  secretary  of  state  for  foreign  affairs,  under  date  of  the 
6th  of  January  last,  to  communicate  to  you  the  instructions" 
which  have,  in  consequence  of  your  representation,-  been  sent 
to  Commodore  H6od,  ahd  to  the  judges  of  the  vice  admiralty 
courts  in  the  West-Indies. 

1  have,  accordingly,  the  honour  to  transmit  to  you,  Sir,  en- 
closed, the  copy  of  a  letter  from  Sir  Evean  Nepean,  secretary 
to  the  board  of  Admiralty,  to  Mr.  Hammond,  his  majesty's  under 
secretary  of  state  for  foreign  affairs,  specifying  the  nature  of  the 
instructions  which  have  been  given. 

His  majesty's  government  doubt  not  that  the  promptitude 
which  has  been  manifested  in  redressing  the  grievance  com- 
plained of  by  the  government  of  the  United  States,  will  be  con- 
sidered by  the  latter  as  an  additional  evidence  of  his  majesty's 
constant  and  sincere  desire  to  remove  any  ground  of  misunder- 
standing, that  could  have  a  tendency  to  interrupt  the  harmony 
which  so  happily  subsists  between  his  government  and  that  of 
the  United  States. 

I  have  the  honour  to  be, 
With  high  respect  and  consideration, 
Tour  most  obedient  humble  servant, 
tSigned)  ANTH.  MERRY. 
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Admiralty  Office,  btfi  January,  1804. 

Sir, 
Haying  communicated  to  the  lords  of  the  admiralty  Lord 
Hawkesbury's  letter  of  the  23d  ultimo,  enclosing  the  copy  oft 
despatch  which  his  lordship  had  received  from  Mr.  Thornton, 
his  majesty's  charge  d'affaires  in  America,  on  the  subject  of  the 
blockade  of  the  islands  of  Martinique  and  Guadalonpe,  together 
with  the  report  of  the  advocate  general. 

Thereupon,  1  have  their  lordship's  commands  to  acquaint  yoa, 
for  his  lordship's  information,  that  they  have  sent  orient© 
Commodore  Hood  not  to  consider  any  blockade  of  those  islands 
as  existing,  unless  in  respect  of  particular  ports  which  may  be 
actually  invested,  and  then  not  to  capture  vessels  bound  to 
such  ports,  unless  they  shall  previously  have  been  warned  sot 
to  enter  them,  and  that  they  have  also  sent  the  necessary  direc- 
tions on  the  subject  to  the  judges  of  the  vice-admiralty  coots 
in  the  West-Indies  and  America, 
lam!  &c 
(Signed)  EVEAN  NEPEAN. 

George  Hammond,  Esq. 


Mr.  Merry  to  Mr.  Madison. 

WaMmgUm,AprU\lA**> 

Sin, 
I  have  the  honour  to  acquaint  you  that  I  have  just  reced- 
ed a  letter  from  rear  admiral  Sir  John  Duckworth,  coauaaader 
in  chief  of  his  majesty's  squadron  at  Jamaica,  dated  the  second 
of  last  month,  in  which  he  desires  me  to  communicate  to  tbego- 
vernment  of  the  United  States,  that  he  has  found  it  expedient  for 
his  majesty's  service,  to  convert  the  siege,  which  he  lately  at- 
tempted, of  Curracoa,  into  a  blockade  of  that  island. 

I  cannot  doubt,  sir,  that  this  blockade  will  be  conducted  con* 
formably  to  the  instructions  which,  as  1  hare  had  the  honour9 
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acquaint  yon  in  another  letter  of  this  date,  htre  been  recently  tent 
on  this  subject  to  the  commander  in  chief  of  his  majesty's  forces, 
and  to  the  judges  of  the  vice  admiralty  couits  in  the  West-In- 
dies, should  the  smallness  of  the  island  of  Curracoa  still  render 
necessary  any  distinction  of  the  investment  being  confined  to 
particular  ports. 

1  have  the  honour  to  be,  &c. 
(Signed)  ANT.  MERRY. 


NOTE  IL 

09  THE  PATENT  LAWS* 

Thb  patent  acts  of  the  United  States  are,  in  a  great  degree, 
founded  on  die  principles  and  usages  which  have  grown  out  of 
the  English  statute  on  the  same  subject  It  may  be  useful, 
therefore,  to  collect  together  the  cases  which  have  been  ad- 
judged id  England,  with  a  view  to  illustrate  the  corresponding 
provisions  of  our  own  laws  ;  and  then  bring  in  review  the  ad- 
judications in  the  courts  of  the  United  States. 

By  the  statute  of  21  Jac.  I.  ch.  3.  commonly  called  the  statute 
of  monopolies,  it  is  enacted,  (§  1.)  "  that  all  monopolies,  and  all 
commissions,  grants,  licenses,  charters,  and  letters  patent, 
heretofore  made  or  granted,  or  hereafter  to  be  made  or  grant- 
ed, to  any  person  or  persons,  bodies  politic  or  corporate  what- 
soever, of  or  for  the  solo  buying,  selling,  making,  working,  or 
using  of  any  thing  within  this  realm,  or  the  dominion  of  Wales,  or 
of  any  other  monopolies,  or  of  power,  liberty,  or  faculty  to  dis- 
pense with  any  others,  or  to  give  license  or  toleration  to  do,  use, 
or  exercise  any  thing  against  the  tenor  or  purport  of  any  law  or 
statute,  or  to  give  or  make  any  warrant  for  any  such  dispense-' 
tion,  license,  or  toleration,  to  be  had  or  made,  or  to  agree  or 
compound  with  any  othess  for  any  penalty  or  forfeiture,  limited 
by  any  statute,  or  of  any  grant  or  promise  of  the  benefit,  profit, 
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or  commodity  of  thy  forfeiture,  penalty,  or  sum  of  money  thai 
is  or  shall  be  doe  by  any  statute,  before  judgment  thereupon 
had ;  and  all  proclamations,  inhibitions*  restraints,  warrants  of 
assistance,  and  all  other  matters  an)  things  whatsoever,  any  way 
tending  to  the  instituting,  erecting,  strengthening,  furthering, 
or  countenancing  the  same,  or  any  of  them,  are  altogether  coin 
trary  to  the  laws  of  the  realm,  and  so  are  and  shall  be  utterly 
void  and  of  none  effect,  and  in  no  wise  to  be  put  in  use  or  exe- 
cution/' The  6th  section,  however,  provides,  "  that  any  de- 
claration before  mentioned,  shall  not  extend  to  anyfetten  pa- 
tent, and  grants  of  privilege,  for  the  term  of  fourteen  years,  or 
under,  hereafter  to  be  made,  of  the  sole  working  or  making  of 
any  Planner  of  new  manufacture*  within  this  realm,  to  the  true  and 
first  inventor  and  inventors  of  such  manufactures^  which  other*,  at 
the  time  of  making  such  Utters  patent  and  grants,  shaU  not  use,  so 
as  also  they  be  not  contrary  to  the  law,  nor  mischievous  to  the 
state,  by  raising  prices  of  commodities  at  home,  or  hurt  of  trade, 
or  generally  inconvenient ;  the  said  fourteen  years  to  be  account- 
ed from  the  date  of  the  first  letters  patent,  or  grant  of  such  pri- 
vilege hereafter  to  be  made,  but  that  the  same  shall  be  of  such 
force  as  they  should  be  if  this  act  had  never  been  made,  and 
none  other." 

It  is  under  this  last  section,  that  patents  for  new  and  useful 
inventions  are  now  granted  in  England ;  and  by  a  proviso,  or 
condition,  always  inserted  in  every  patent,  the  patentee  is 
bound  particularly  to  describe  and  ascertain  the  nature  of  his 
invention,  and  in  what  manner  the  same  is  to  be  constructed  or 
made,  by  an  instrument  in  writing,  under  his  hand  and  seal,  and 
to  cause  the  same  to  be  enrolled  in  the  court  of  chancery  with- 
in a  specified  time.  Haimar  v.  Playne,  11  East,  101.  Bout- 
ton  v.  Bull,  2  H.  Bl.  463.  .  HornbWer  v.  Boulton,  8  T.JL  05. 
2  Bl.  Com.  407.  note  by  Christian,  (7.)  This  instrument  is 
usually  termed  the  specification. of  the  invention  ;  and  all  such 
instruments  are  preserved  in  an  office  for  public  inspection. 

Upon  the  construction  of  the  British  patent  act,  taken  in 
connection  with  the  conditions  inserted  in  the  letters  patent,  a 
great  variety  of  decisions  have  been  made. — 1.  As  the  statete 
contains  no  restriction  confining  the  grants  to  British  subjects,* 
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it  is  every  day's  practice  to  grant  patents  to  foreigners,  and  no 
euch  patent  has  ever  been  brought  into  judicial  doubt— 2,  A 
patent  can  be  granted  only  for  a  thing  new;  but  it  may  be 
granted  to  the  first  inventor,  if  the  invention  be  new  in  England, 
'though  the  thing  was  practised  beyond  sea  before ;  for  tike  sta- 
tute speaks  of  new  manufactures  -within  this  realm;  so  that  if  it 
be  new  here,  it  is  within  the  statute,  and  whether  learned  by 
travel  or  study,  is  the  same  thing.  Edgeberry  v.  Stevens,  2 
Saik.  447.  Hawk.  P.  C.  b.  1.  eh.  79.  and  see  JVoy,  182,  183.— 
3.  The  language  of  the  statute  i»  new  manufacture ;  but  the  terms 
are  used  in  an  enlarged  sense,  as  equivalent  to  new  device,  or 
contrivance,  and  apply  not  only  to  things  made,  but  to  the  prac- 
tice of  making.  Under  things  made  we  may  class,  in  the  first 
place,  new  compositions  of  things,  suchfe  manufactures  in  the 
(ordinary  sense  of  the  word  ;  secondly,  all  mechanical  inventions, 
whether  made  to  produce  old  or  new  effects  ;  for  a  new  piece 
of  mechanism  is  certainly  a  thing  made.  Under  the  practice  of 
making,  we  may  class  all  new  artificial  manners  of  operating 
with  the  hand,  or  with  instruments  in  common  use,  new  pro- 
cesses in  any  art,  producing  effects  useful  to  the  public.  When 
the  effect  produced  is  soma  new  substance,  or  composition, 
it  would  seem  that  the  privilege  of  the  sole  working,  or  making, 
ought  to  be  for  such  new  substance,  or  composition,  without 
regard  to  the  mechanism  or  process,  by  which  it  has  been  pro- 
duced, which,  though  perhaps  also  new,  will  be  only  useful  as 
producing  the  new  substance.  When  the  effect  produced  is  no 
new  substance,  or  composition  of  things,  the  patent  can  only  be 
for  the  mechanism,  if  new  mechanism  is  used  ;  or  for  the  pro- 
cess, if  it  be  a  new  method  of  operating,  with  or  without 
eld  mechanism,  by  which  the  effect  is  produced.  Per  Eyre,  Ch. 
J.  in  Boulton  y.  Bull,  2  H.  Bl.  463.  492.  and  Lawrence,  J.  in 
Hornblowerv.  Boulton,  8  T.  R.  95. 106.  A  patent,  therefore* 
under  certain  circumstances,  may  be  good  for  a  method,  as  well 
as  for  an  engine,  or  machine.  Ibid,  and  8  T.  R.  95.  106.  Res 
v.  Cutler,  1  Starkie's  JV.  P.  H  354.-4.  A  patent  cannot  be  for 
a  mere  principle,  properly  so  called ;  that  is,  for  an  elementary 
truth.  But  the  woid  principle  is  often  used  in  a  more  la 
sense,  to  signify  constituent  parts,  peculiar  structure,  or  process  j 
and  in  specifications  it  is  generally  used  in  this  latter  sense  ;  and 
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to  tins  view,  it  may  wall  be  the  -subjett  of  a  patent    AtiU~ 

5.  II  was  formerly  considered  that  a  patent  could  not  be  for  an  m* 
proveasent ;  (3  but.  164.)  bat  that  opinion  hat  been  long  since 
exploded ;  and  itii  now  held  that  a  patent  may  well  be  Ibr  a  new 
improvement.  Hamar  v.  Playne,  14  P«s.  130.  Elx  parte  Fom, 
1  Fes.  *  Stem*,  67.  Boulton  v.  Bull,  %  H.  Bl.  463. 468.  8  T. 
It  95.  Butt.  JV.  P.  77.-6.  A  patent  must  be  of  such  manu&eture 
or  process,  aa  no  other  did,  at  the  time  of  making  the  letters 
patent,  nae ;  for  though  it  were  newly  invented,  jet,  if  any 
other  did  nae  it,  at  the  time  of  making  the  letters  patent,  or 
grant  of  the  privilege,  it  is  declared  void  by  the  act  3  but.  164. 
And  in  a  very  recent  case  of  a  patent  for  a  new  mode  of  making 
verdigris,  on*  of  the  objections  was,  that  the  invention  was 
in  public  sale  by  the  patentee,  before  the  grant  of  the  patent ; 
and  Gibbs,  Ch.  J.  on  that  occasion  said,  "  with  respect  to  this 
objection,  the  question  is  somewhat  new.  Some  things  are  ob- 
vious as  soon  as  they  are  made  public ;  of  others,  the  scientific 
world  may  possess  itself  by  analysis ;  some  inventions  almost 
baffle  discovery.  Bat  to  entitle  a  man  to  a  patent,  the  invention 
most  be  new  to  the  world.  The  public  sale  of  that  which  is  af- 
terwards made  the  subject  of  a  patent,  though  $old  fcy  the  m- 
ventor  only,  makes  the  patent  void,  It  is  in  evidence,  that  a 
great  quantity  was  sold  in  die  course  of  four  months,  before  the 
patent  was  obtained."  And  if  the  jury  were  satisfied  of  that  feet, 
his  lordship  added,  "  that  he  thought  the  patent  void."  Wood 
vi  Zimmer,  1  HoWe  K  P*  Bep.  58.-7.  The  invention  must  not 
only  be  new,  but  useful ;  for  if  it  be  contrary  to  law,  or  mis- 
oWevous,  or-  hurtful  to  trade,  or  generally  inconvenient,  it  my 
by  the  terms  of  the  statute,  void.  3  but.  184.— 8.  A  patent 
can  legally  be  granted  only  to  the  first  and  true  inventor ;  for 
such  are  the  descriptive  terms  of  the  statute.  3  but.  184.    Bat 

Jf  the  original  inventor  has  confined  the  invention  to  his  closet* 
nod  the  public  be  not  acquainted  with  it,  n  second  inventor, 
who  makes  it  public,  is  entitled  to  a  patent  Boulton  v.  Bull, 
Stf.  £1.  463.  and  Dolland's  patent,  cited  8  &  Bl.  470.  487.— 

6.  The  patent  must  not  be  more  extensive  than  the  invention ; 
therefore,  if  the  invention  consist  in  an  addition,  or  improve- 
ment only,  and  the  patent  is  for  the  whole  machine,  or 
manufacture,  it  is  void.    Butter's  JV.  P.  76.    Boulton  v.  Bail* 
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Z  ft.  Bl.  463,  and  case*  there  cited.    Tike  King  j.  Else,  11 
Eatt9  109.  note.  Harmar  v.  Playne,  1 1  Ep*t,  101.  S.  C.  14  Vt*. 
180.    Therefore,  where  a  patent  was  for  the  exclusive  liberty: 
of  making  lace  composed  of  silk  and  cotton  thread  mixed,  not 
of  any  particular  mode  of  making  it ;  and  it  was  proved  that  silk 
and  cotton  thread  were  before  mixed  on  the  same  fate  tot 
lace,  in  some  mode  or  other,  though  not  tike  the  plainUJ6j  the 
patent  was  held  void,  as  being  more  extensive  than  die  inven- 
tion.   The  King  v.  Else,  11  Eatt,  109.  note.    A  person  ma} 
obtain  a  patent  for  a  machine,  consisting  of  an  entirely  new  com- 
binalion  of  part*,  although  all  the  parts  may  have  been  teparaUty 
used  in  former  machines ;  and  the  patent  may  correctly  set  out 
the  whole  as  the  invention  of  the  patentee.  But  if  a  combination 
of  a  certain  number  of  those  parts  have  previously  existed,  up 
to  a  certain  point,  in  former  machines,  the  patentee  merely 
adding  other  combinations,  the  patent  should  comprehend  such 
improvements  only.    Bevill  v.  Moore,  2  MarshaU'i  k.  21 1. — : 
10.  If  a  person  has  invented  an  improvement  upon  an  existing 
patented  machine,  he  is  entitled  to  a  patent  for  his  improve- 
ment ^  but  he  cannot  use  the  original  machine,  until  the  patent 
for  it  has  expired.  Ex  parte  Fox,  Wes.  b  Beomt?$R.  67.— 11. 
Although  the  specification  is  not  annexed  to  a  patent  in  England, 
and  the  patent  contains  a  concise  description  only  of  the  inven- 
tion, yet,  as  there  is  a  proviso  in  the  patent,  requiring  the  en- 
rolment of  a  specification  in  chancery,  within  a  specified  time, 
and  in  default  making  the  patent  void*  the  patent  is  always  con- 
strued  in  connection  with  the  specification,  and  the  latter  is 
deemed  a  part  of  the  patent,  at  least  ibf  the  purpose  of  ascer- 
taining the  nature  and  extent  of  the  invention  claimed  by  the 
patentee.  Boolton  v.  Bull,  S  H.  Bl.  463.  Hornblower  v.  Boul- 
ton,  8  T.  R.  95.— 12.  Care  should  be  taken  that  the  specifica- 
tion comports  with  the  patent ;  for  otherwise  it  will  not  sustain 
the  grant    For  where  a  patent  was  obtained  for  an  improved 
mode  of  lighting  cities,  it  was  held  by  Lb  Blaxc,  J.  that  it  was 
not  supported  by  a  specification,  describing  an  improved  lamp. 
The  patent  ought  to  have  been  for  an  improved  street  lamp. 
Lord  Cochrane  v.  Smethurst,  1  StarfeVs  JV.  P.  R.  205.    No 
technical  words,  however,  are  necessary  to  explain  the  sub- 
Vor.  Hf.  r 
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ject  of  a  patent ;  but  the  court  will  construe  the  Unas  of  the 
patent  and  of  the  specification  in  a  liberal  maimer,  and  gpve 
them  such  a  meaning  as  best  comports  with  the  apparent  inten- 
tion of  the  patentee.  Hornbrowet  v.  Boulton,  8  T*  R.  95. 
Boulton  v.  Boll,  2  H.  Bl.  463..  Therefore,  where  the  patent 
was  "  for  a  method  of  lessening  the  consumption  of  steam  and 
fuel  in  ire  engines,"  one  objection  was,  that  the  patent  was  for 
a  philosophical  principle  only,  neither  organized,  nor  capable  of 
being  organized,  whereas  it  ought  to  bare  been  for  a  formed 
machine ;  a  second  objection  was,  that  if  it  was  a  patent  for  a 
formed  machine,  it  was  for  the  whole  machine,  wjien  the  in- 
Tention  was  only  an  improvement,  or  addition,  to  an  existing 
machine  ;  But  the  court  of  king's  bench,  on  examining  die  spe- 
cification, were  of  opinion,  that  both  of  the  objections  were 
unfounded,  although  the  terms  of  the  specification  were  so 
doubtful  and  obscure  as  to  have  produced  a  division  of  opinion 
in  the  court  of  common  pleas.  Hornblower  v.  Boulton,  8  T. 
SL  95.  Boulton  v.  Bull,  2  H.  Bl.  463.  Both  of  these  cases 
were  very  elaborately  discussed,  and  contain  more  learning  on 
^he  subject  of  patents  than  can  be  found  in  any  other  adjudica- 
tions, and  are,  therefore,  deserving  of  the  most  accurate  atten- 
tion of  every  lawyer.  In  both  of  them  all  the  judges  agreed, 
that  a  mere  mistake  in  terms,  or  in  the  correct  sense  of  words, 
would  not  vitiate  a  patent,  if  the  court  could  give  a  reasonable 
construction  to  the  whole  specification.  Mr.  Justice  Heath 
aaid!  "  when  a  mode  of  doing  a  thing  is  referred  to  something 
permanent,  it  is  properly  termed  an  engine;  when  to  something 
fugitive,  a  method."  "  If  method  and  machinery  had  been  used 
by  the  patentee  as  convertible  terms,  and  the  same  conse- 
quences would  result  from  both,  it  might  he  too  strong 
to  say  that  the  inventor  should  lose  the  benefit  of  his  patent  by 
the  misapplication  of  this  term."  "  Method  is  a  principle  re- 
duced to  practice ;  it  is,  in  the  present  instance,  the  general 
application  of  a  principle  to  an  old  machine."  "  A  patent  for 
an improvement  of  a  machine,  and  a  patent  for  an  improved  ma- 
chine*  are,  in  $ub$tance,  the  same.  The  same  specification  would 
serve  for  both  patents ;  the  new  oiganizatton  of  parts  is  the 
in  both."    Mr.  Justice  Rooks  said,  "  a  new  invented  me- 
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fkod  conveys  ta  my  understanding  the  idea  of  a  new  niode  of 
construction.     I  think  those  words  are  tantamount  to  fire  en* 
fines  of  a  newly-invented  construction ;  at  least,  I  think  they 
will  bear  this  meaning,  if  they  do  not  necessarily  exclude  every 
other.    The  specification  shows  that  this  was  the  meaning  of 
Ibe  words,  as  used  by  the  patentee,  for  he  has  specified  a  new 
and  particular  mode  of  constructing  fire  engines.     It  seems, 
therefore,  but  reasonable,  that  if  he  sets  forth  his  improve- 
ment intelligibly,  his  Specification  should  be  Supported,  though 
he  professes  only  to  set  forth  the  principle."   Mr.  Justice  But* 
lea  said,  "  the  method  and  mode  of  doing  a  thing  are  the  same  ; 
and  I  think  it  impossible  to-  support  a  patent  for  a  method  only, 
without  having  carried  it  into  effect,  and  produced  some  new 
substance."     "  When  the  tiring  is  done,  or  produced,  then  it 
becomes  the  manufacture  which  is  the  proper  subject  of  a  pa- 
tent"   The  remarks  of  Lord  Chief  Justice  Eyre  have  been 
already  stated.    He,  however,  considered  the  patent  not  to  be 
for  a  fire  engine,  but  in  effect  for  a  manner  of  working  a  firt 
Engine,  so  as  to  Ussen  the  consumption  of  steam;  and,  he  added, 
"  the  specification  calls  a  method  of  lessening  the  consumption 
of  steam  in  fire  engines  a  principle,  which  it  is  not ;  the  act  (of 
parliament)  calls  it  an  engine,  which,  perhaps,  also,  it  is  not ; 
But  both  the  specification  and  statute  are  referrable  to  the  same 
thing,  and  when  they  are  taken  with  their  correlative,  are  per- 
fectly intelligible."     "  A  narrower  ground  was  taken  in  the  ar- 
gument, which  was  to  expound  the  word  engine,  in  the  body  of 
this  act,  (meaning  the  special  act  of  parliament  for  this  patent,) 
fti  opposition  to  the  title  of  it,  to  mean  a  method;  and  I  am  ready 
to  say  1  Would  resort  to  that  ground,  if  necessary,  in  order  to 
support  the  patent,  nt  res  mdgis  valeat  quam  pereat."    In  the 
king's  bench,  Mr.  Justice  Lawrence  observed,  "  engine  and 
method  mean  the  same  thing,  and  may  be  the  subject  of  a  pa- 
tent. Method,  properly  speaking,  is  only  placing  several  things, 
and  performing  several  operations,  in  the  most  convenient  or- 
der ;  but  it  may  signify  contrivance,  or  device ;  so  may  an  en- 
gine ;  and,  therefore,  1  think  it  may  answer  the  word  method. 
So;  principle  may  mean  an  elementary  truth ;  but  it  may  also 
mean  cons  ituent  parts."— 13.  The  patent  being  granted  upon 
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condition  thai  the  invention  is  new,  (at  least  in  England,)  aad 
useful,  and  also  that  the  patentee  shall  deliver  and  enrol  ia 
chancery  a  specification  of  his  invention,  it  is  necessary  tor  the 
patentee  to  establish,  by  proof,  when  his  invention  is  called  in 
question  in  a  suit,  that  he  has  complied  with  these  conditions. 
If,  therefore,  the  novelty  or  effect  pf  the  invention  be  disputed* 
the  patentee  most  show  in  what  his  invention  consists,  and  that 
he  produced  the  effect  proposed  by  the  patent  in  the 
specified.  Slfgftt  evidence  of  this,  on  his  part,  is 
and  it  is  then  incumbent  on  the  defendant  to  falsify  the  specin* 
cation. .  Turner  v.  Winter,  1  T.  Jt  60S.— 14.  In  respect  to 
specifications,  (objections  to  which  form  the  most  common,  and, 
indeed,  usually  the  most  fatal  defence  to  suits  for  infringements 
of  patents,)  several  rules  have  been  laid  down.  In  the  first 
place,  *  man,  to  entitle  himself  to  the  benefit  of  a  patent  of  mo- 
nopoly, must  disclose  his  secret,  and  specify  his  invention  i% 
such  a  way,  that  others  of  the  same  trade,  who  are  artists,  may 
be  taught  to  do  the  thing  for  which  the  patent  is  granted,  by 
following  the  directions  of  the  specification,  without  any  new 
invention,  or  addition  of  their  own.  tyex  v.  Arkwright,  BvIL 
A\  P.  [77.]  In  the  second  place,  he  must  so  describe"  it  that 
the  public  may,  after  the  expiration  of  the  term,  have  die  use 
of  the  invention  in  as  cheap  and  beneficial  a  way  as  the  pa- 
tentee himself  uses  jt ;  and,  therefore,  if  the  specification  de» 
scribe  many  parts  of  an  instrument,  or  machine,  end  the  par 
fentee  uses  only  a  few  of  them,  or  does  not  state  how  they  ana 
to  be  put  together  or  used,  the  patent  is  void.  Rev  v.  Ark* 
wright,  Bull.  /i.  p.  [77.]  Hannar  v.  Playne,  It  Ecut,  101. 
So,  if  the  patentee  could  only  make  the  article  with  two  or 
three  of  the  ingredients  specified,  and  he  has  inserted  others 
which  will  not  answer  the  purpose,  that  will  avoid  the  patent 
So,  if  he  makes  the  article  with  cheaper  materials  than  those 
which  he  has  enumerated,  although  the  latter  will  answerthe 
purpose,  the  patent  is  void.  Turner  v.  Winter,  1  7.  JL  60S. 
tn  the  third  place,  if  the  specification  be,  in  any  part  of  it,  nav% 
terially  false,  or  defective,  or  obscure  and  ambiguous,  or  give 
directions  which  tend  to  mislead  the  public,  the  patent  is  voat 
Bex  v.  Arkwright,  Btdl.  f(.  P.  [77.]    Tun**  v.  Winter,  1  T. 
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A.  602.  Therefore,  where,  in  a  patent  for  tnmee  for  rup- 
tures, the  patentee  omitted  what  was  very  material  for  temper- 
ing the  steel,  which  was  robbing  it  with  tallow,  Lord  Mans- 
field held  the  patent,  for  want  of  it,  void.  Liaidet  v.  Johnson* 
Bun.  jV.  P.  [76.  J  S.  C.  cited  1  T.  JL  602.  608.  Per  Boiler,  J. 
So,  where  a  patent  was  for  a  new  mode  of  making  verdigris, 
and  the  specification  omitted  an  ingredient,  (aquafortis,)  which, 
though  not  necessary  to  the  composition  for  which  the  patent 
was  claimed,  was  a  more  expeditious  and  beneficial  mode  of 
producing  the  same  Effects,  and  was,  as  such,  used  by  the  pa- 
tentee, Lord  Ch.  J.  Gibbs  held  the  patent  void.  Wood  v.  Zim- 
mer,  1  HM*  N.  P.  R.  68.  So,  if  the  speculation  direct  an 
ingredient  to  be  used  which  will  not  answer  the  purpose!  or  is 
never  used  by  the  patentee,  the  patent  is  void.  Turner  v. 
Winter,  1  T.  R.  602.  So,  if  the  patentee  says,  in  his  specifica- 
tion, he  can  produce  three  things  by  one  process,  and  be  fails 
in  any  one,  the  patent  is  void.  Turner  v.  Winter,  1  T.& 
602.  So,  if  the  specification  direct  the  same  thing  to  be  pro- 
duced several  ways,  or  by  several  different  ingredients,  and  any 
of  them  fail,  the  patent  is  void.  Turner  v.  Winter,  1  TrR. 
602.  In  the  fourth  place,  if  the  invention  be  of  an  improve- 
ment only,  it  is  indispensable  that  the  patent  should  not  be 
more  broag  than  the  invention,  and  the  specification  should 
be  drawn  up  in  terms  which  do  not  include  any  thing  but  the 
improvement  Boulton  v.  Bull,  t  H.  Bl.  463.  Bull.  A".  P.  76. 
Bovill  v.  Moore,  2  ManL  R.  21 1.  And  in  the  specification  for 
-audi  improvement  it  is  essential  to  point  out  precisely  what  is 
new  and  what  is  old ;  and  it  is  not  sufficient  to  give  a  general 
description  of  the  construction  of  the  instrument,  without  suck 
distinction,  although  a  plate  be  annexed  containing  detached 
and  separate  representations  of  the  parts  in  which  the  improve- 
ment consists.  Therefore,  where  a  patent  was  "  for  certain 
improf  ements  in  the  making  of  umbrellas  and  parasols,"  and  the 
Ipecification  contained  a  minute  description  of  the  construction 
of  them,  partly  including  the  usual  mode  of  stitching  the  silk, 
and  also  certain  improvements  in  the  insertion  of  the  stretches, 
4c.  and  throughout  the  whole  specification  no  distinction  was 
made  between  what  was  new  and  what  was  old,  Lord  Emur- 
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borough  said,  "  the  patentee  ought,  in  his  specification,  to  in- 
form the  person  who  consults  it,  what  is  new  and  what  is  old. 
He  should  say,  my  improvement  consists  in  this,  describing  it 
hy  wdrds  if  he  can,  or,  if  not,  by  reference  to  figures.  Bat 
here  the  improvement  is  neither  described  m  words  nor  figures, 
and  it  would  not  be  in  the  wk  of  man,  unless  he  were  previous- 
ly acquainted  with  the  construction  of  the  instrument,  to  say 
what  was*  new  and  what  was  old.  A  person  ought  to  be  warned 
by  the  specification  against  the  use  of  a  particular  invention." 
M'Fariane  v.  Price,  1  StarJet t  JV.  P.  R.  199.  And  it  may  be 
added  also,  that  the  public  have  a  right  to  purchase  the  im- 
provement by  itself,  and  not  to  be  encumbered  with  other 
things,  where  the  improvement  is  of  an  old.  machine.  But 
where  the  patentee  obtained  a  patent  for  a  new  machine,  and 
afterwards  another  patent  for  improvements  in  the  said  ma- 
chine, in  which  the  grant  of  the  former  was  recited,  it  was  held 
that  a  specification,  containing  a  rail  description  of  the  whole 
machine  so  improved,  but  not  distinguishing  the  new  improved 
parts,  or  referring  to  the  former  specification,  otherwise  man 
as  the  second  tecited  the  first,  was  sufficient  Lord  Ellek- 
BojtouGH,  on  that  occasion,  said,  '( it  may  not  be  necessary,  in- 
deed, in  stating  a  specification  of  a  patent  for  an  improvement, 
to  state  precisely  all  the  former  known  parts  of  the  machine, 
and  then  to  apply  to  those  the  improvement ;  but  on  many  oc- 
casions it  may  be  sufficient  to  refer  generally  to  them.  As  in  the 
instance  of  a  common  watch,  it  may  be  sufficient  for  the  patentee 
to  say,  take  a  common  watch,  and  add  or  alter  such  and  such 
parts,  describing  them."  Harmar  v.  Playne,  11  East,  101.  S. 
C.  14-  Pet.  ISO.  The  case,  also,  of  Bovill*v.  Moore,* already 
cited,  (£  Marsh.  R.  til.)  affords  very  important  instruction  on 
this  point  In  the  fifth  place,  if  a  patentee  in  bis  specification 
sum  up  the  principle  in  which  his  invention  consists,  if  this 
principle  be  not  new,  the  patent  cannot  be  supported,  although 
it  appear  that  the  application  of  the  principle,  as  described  in 
the  specification,  be  new ;  for  the  patentee,  by  such  summing 
up,  confines  himself  to  the  benefit  only  of  the  principle  so 
stated.  Rex  v.  Cutler,  1  Siork&t  JK  P.  it  364— 15.  If  a 
patent  is  void,  the  patentee  cannot  enforce  performance  of  a 
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covenant  for  the  observance  of  the  exclusive  right,  entered  in- 
to by  the  covenantor,  in  contemplation  of  the  patent  being 
good.  Hayne  v.  Maltby,  3  T.  JR.  439.— 10.  The  right  of  a 
patentee  is  assignable  at  law ;  and  npon  such  an  assignment  the 
assignee  has  the  exclusive  right  to  maintain  an  action  for  any 
infringement  of  the  patent.  See  Boulton  v.  Bull,  2  H.  Bl.  463. — 
17.  Where  the  patentee  has  assigned  his  patent,  in  an  action 
by  the  assignee  against  the  patentee,  for  an  infringement  of  the 
patent,  the  latter  will  not  be  permitted  to  aver  against  bis  deed 
that  the  invention  is  not  new.  Oldham  v.  Langmead,  cited 
3  T.  R.  430.— 18.  Where  the  patent  is  void,  from  any  of  the 
causes  before  stated,  the  party  sued  for  an  infringement  may, 
under  the  general  issue,  avail  himself  of  any  such  matter  in  his 
defence. — 19.  Or  the  patent  itself  may  be  repealed  by  a  scire 
facias  by  the  king,  upon  the  ground  of  fraud,  or  false  suggestion. 
The  mode  of  proceeding  on  scire  facias  may  be  seen  in  2  Saun~ 
ders'  Rep.  72.  Williams's  note,  (4.)  s.  4. 

These  are  the  principal  doctrines  established  in  the  English 
courts,  upon  the  subject  of  patents  for  new  inventions.  In  re- 
spect to  the  adjudications  under  the  patent  laws  of.the  United 
States,  it  is  matter  of  regret  that  so  few  of  them  have  been  pub- 
lished ;  but  the  following  are  the  leading  provisions  of  the  act, 
and  the  principles  which  have  been  recognised  as  applicable  to 
it  It  may  be  convenient  to  follow  the  order  of  the  patent  act 
itself,,  and  t  to  arrange  the  decisions  under  the  corresponding 
heads,  to  which  they  properly  belong. 

The  first  patent  act  of  the  United  States  was  passed  in  the 
year  1790.  (Act  of  the  10th  of  April,  1790,  ch.  84.)  and  was 
repealed  by  another  act,  passed  in  the  year  1793.  (Act  of  the 
21st  of  February,  1793,  ch.  11.)  and  this  last  act,  as  amended 
by  the  act  of  1800,  (act  of  the  17th  of  April,  1800,  ch.  25.)  con- 
stitutes the  present  general  patent  law  of  the  United  States. 
1.  By  the  first  section  of  the  act  of  1793,  any  citizen  who  has  in- 
vented any  new  and  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  ant;  new  and  useful  improvements  therein, 
not  known  or  used  before  the  application,  may,  on  application 
and  petition  to  the  secretary  of  state,  obtain  a  patent  for  the  ex- 
clusive right  and  liberty  of  making,  constructing,  using,  uud 
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vending  to  others- to  be  used,  the  said  invention  or  discovery* 
upon  complying  with  the  regulations  of  the  act ;  and  the  patent 
is  required  to  recite  the  allegations  and  suggestions  of  the  peti- 
tion, and  give  a  short  description  of  the  invention  or  discovery. 
The  letters  patent,  previous  to  their  being  issued,  are  to  be  ex- 
amined by  the  attorney-general,  and  are  by  him  to  be  certified 
to  be  conformable  to  law,  and  are  then  to  be  recorded  in  the 
office  of  the  secretary  of  state.    The  act  of  1800,  ch.  25.  s.  1 
and  2.  extends  this  provision  to  aliens  who  have  resided  two 
years  in  the  United  States ;  and  alsoto  the  legal  representatives 
and  devisees  of  a  person  entitled  to  a  patent,  who  dies  be/ore  it 
is  obtained.    The  original  inventor  of  a  "machine,  who  has  re- 
duced his  invention  first  into  practice,  is  entitled  to  a  priority  of 
the  patent  right ;  and  a  subsequent  inventor,  although  an  original 
inventor,  cannot  sustain  his  claim,  although  he  has  obtained 
the  first  patent ;  for  qui  prior  est  in  tempore,  potior  est  injure. 
Woodcock  v.  Parker,  1  GaUis.  R.  438.    Odionte  v.  Winkley, 
2  GaUis.  R.  61.    And,  therefore,  every  subsequent  patentee,  al- 
though an  original  inventor,  may  be  defeated  of  his  patent  right, 
upon  proof  of  such  prior  invention  put  into  actual  use.    Bed- 
ford v.  Hunt,  1  Mason's  it ;  for  then  the  invention  cannot  be 
considered  as  new.    If  an  inventor  make  a  gift  of  his  invention 
to  the  public,  and  suffer  it  to  go  into  general  use,  he  cannot  af- 
terwards resume  the  invention,  and  claim  an  exclusive  right 
under  a  patent.    Whittemore  v.  Cutter,  1  GaUis.  R.  478.    By 
useful  invention,  in  the  patent  act,  is  meant  an  invention  which 
may  be  applied  to  a  beneficial  use  in  society,  in  contradistinction 
to  an  invention  injurious  to  the  morals,  health,  or  good  order 
of  society,  or  frivolous  and  insignificant*    Bedford  v.  Hunt, 
1  Masons* s  R.    Lowell  v.  Lewis,  1  Mason's  R.     It  is  not  neces- 
sary to  establish  that  it  is  in  a^  cases  superior  to  the  modes 
now  in  use  for  the  same  purpose.    Ibid. — 2.  By  the  second  sec* 
tion,  any  person  who  shall  have  invented  an  improvement, 
shall  not  be  at  liberty  to  use  the  original  discovery,  nor  shall 
the  original  inventor  be  at  liberty  to  use  the  improvement. 
And  the  simply  changing  the  fortn  or  the  proportions  of  any  ma  • 
chine,  or  composition  of  matter,  in  any  degree,  shall  not  be 
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deemed  a  discovery.  (See  Odiorne  v.  Winkley,  £  Gdttis.  R.  51.) 
If  (he  inventor  of  an  improvement  obtain  a  patent  far  the  wholef 
machine,  the  patent,  being  more  extensive  than  the  invention, 
is  void.     Woodcock  y.  Parker,  1  Gallis.  R.  489.     Whittemore 
v.  Cutter,  1  Gallts.  R.  478.    Odiorne  v.  Winkley,  2  Gallis.  R. 
61. — 3.  By  the  third  section,  every  inventor,  before  he  can  ob* 
tern  a  patent,  is  required  to  swear  that  he  is  the  true  inventor 
or  discoverer  of  the4  art,  machine,  or  improvement,  for  which 
His  solicits  a  patent,  and  to  deliver  a  written  description  of  his 
invention,  and  of  the  manner  of  using,  or  process  of  compound- 
ing it,  in  such  full,  clear,  and  exact  terms,  as  to  distinguish  the 
same  from  all  other  things  before  known,  and  to  enable  any  person 
skilled  in  the  art  or  science  of  which  it  is  a  branch,  or  with 
which  it  is  most  nearly  connected,  to  make,  compound,  and  use 
the  same.    And  in  the  case  of  any  machine,  he  shall  fully  et« 
plain  the  principle,  and  the  several  modes  m  which  he  has  con- 
templated the  application  of  that  principle,  or  character,  by' 
which  it  may  be  distinguished  from  other  inventions ;  and  he  is  to 
accompany  the  whole  with  drawings  and  written  references, 
where  the  nature  of  the  case  admits  of  drawings  ;  or  with  spe- 
cimens of  the  ingredients,  and  of  the  composition  of  matter,  suf- 
ficient ha  quantity  for  the  purpose  of  experiment,  where  the' 
invention  is  a  composition  of  matter ;  which  description,  signed 
by  himself,  and  attested  by  two  witnesses,  is  to  be  filed  in  the" 
o^ffice  of  state  ;  and  the  inventor  is  moreover  to  deliver  a  modeF 
of  his  machine,  if  the  secretary  shall  deem  it  necessary.     The 
patentee  must  describe,  in  his  specification,  with  reasonable" 
certainty,  m  what  his  invention  consists  ;  otherwise  it  will  be 
void  for  ambiguity.     If  it  be  for  an  improvement  in  an  existing 
machine,  he  must,  in  his  specification,  distinguish  the  new  from 
the  old,  and  confine  bis  patent  to  such  parts  only  as  are  new ; 
for  if  both  are  mixed  up  together,  and  a  patent  is  taken  for  the 
Whole,  it  is  void.    Lowell  v.  Lewis,  1  Mason*s  R.    The  taking' 
of  the  oath  is  directory  to  the  party;  but  if,  by  mistake,  the 
oath  is  not  taken  before  the  issuing  of  the  patent,  the  patent  is' 
not  thereby  rendered  void.    Whittemore  v.  Cutter,  1  Gattis. 
R.  429. — 4.  By  the  fourth  section,  patentees  may  assign  their 
fights,  and,  upon  the  assignment  being  recorded  in  the  6ffic<*  of 
Vol.  III.  » 
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state,  the  assignee  shall  stand  in  the  place  of  the  original  in- 
ventor, both  as  to  right  and  responsibility,  and  so  the  designees 
of  assignees  in  any  degree.    Where  the  patentee  has  assigned 
an  undivided  moiety  of  his  patent  right,  the  action  for  an  infringe* 
ment  of  the  right  should  be  in  the  joint  names  of  the  patentee 
and  the  assignee.    Whittemore  t.  Cotter,  1  GaUis.  R.  429. 
But  an  assignee  of  the  patent  right,  by  an  assignment  except- 
ing certain  places y  is  not  an  assignee  entitled  to  sue  within  the 
act.     Tyler  v.  Tuel,  6  Crunch,  324.-5.  The  third  section  of 
the  act  of  1800  (which  is  a  substitute  for  the  fifth  section  of  the 
act  of  1793,)  declares,  that  any  person  who,  without  the  writ- 
ten consent  of  the  patentee,  fee.  shall  "  make,  devise,  use,  ok 
sett,"  (the  words  of  the  fifth  section  of  the  act  of  1793  were, 
"  make,  devise-,  and  use,  or  sell,")  the  thing  patented,  shall 
forfeit  three  times  the  actual  damages  sustained  by  the  patentee* 
lie.  to  be  recovered  by  an  action  on  the  case,  in  the  circuit 
court  of  the  United  States,  having  jurisdiction  thereof.     Upon 
this  section  it  has  been  held  that  the  making  of  a  patented  ma- 
chine,  Jit  for  use,  and  with  a  design  to  use  it  for  profit,  in  viola- 
tion of  the  patent  right,  is,  of  itself,  a  breach  of  this  section,  for 
which  an  action  lies ;  but  where  the  making  only,  without a 
user,  is  proved,  nominal  damages  only  are  to  be  given  for  the 
plaintiff.     Whittemore  v.  Cutter,  1  Gallis.  JL  429.  476.    If  a 
user  is  proved,  the  measure  of  damages  is  the  value  of  the  use 
during  the  time  of  the  user.  Ibid.    But  the  act  gives  the 
plaintiff  a  right  to  his  actual  damages  only,  and  net  to  a  vindic- 
tive recompense,  as  in  other  cases  of  tort.  Ibid.    And  neither 
the  price  of,  nor  the  expense  of  making,  a  patented  machine,  is 
a  proper  measure  of  damages  in  such  case.  Ibid.    The  sale  of 
the  materials  of  a  patented  machine  by  a  sheriff,  upon  an  exe- 
cution against  the  owners,  is  not  a  sale  whicli  subjects  the  she- 
riff to  an  action  under  the  third  section  of  the  act  of  1800. 
Sawm  v.  Guild,  1  Gallis., R.  485.     In  an  action  eta  this  section, 
the  jury  are  to  find  the  single  damages,  anil  the  court  arete 
treble  them.  Whittemore  v.  Cutter,  I  Gallis.  R.  479.-6.  The 
sixth  section  authorizes  the  defendant  to  plead  the  general 
issue,  and  give  this  act,  and  any  special  matter,  in  evidence,  of 
which  notice  in  writing  may  have  been  given  to  the  plaintiff 
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thirty  days  before  trial,  tending  to  prove,  (1)  that  the  spe- 
cification does  not  contain  the  whole  truth,  relative  to  the  dis- 
covery, or  that  it  contains  more  than  is  necessary  to  produce 
the  described  effect,  which  concealment,  or  addition,  shall  fully 
appear  to  have  been  made  for  the  purpose  of  deceiving  the  pub* 
He ;  (2)  or  that  the  patented  thing  was  not  originally  discovered 
by  the  patentee,  but  had  been  in  use,  or  had  been  described  in 
some  public  work,  anterior  to  the  supposed  discovery  of  the  pa- 
tentee ;  (3)  or  that  he  had  surreptitiously  obtained  a  patent  for 
the  discovery  of  another  person  :  in  either  of  which  cases,  judg- 
ment shall  be  rendered  for  the  defendant,  with  costs,  and  the 
patent  shall  be  declared  void.  Besides  the  point*  decided  in  the 
principal  case  in  the  text,  (Evans  v.  Eaton,)  the  following  are 
deserving  of  notice.  It  is  clear,  that  this  section  does  not  in- 
clude all  the  matters  of  defence  which  the  defendant  may  be  le- 
gally entitled  to  make  :  as  for  instance,  it  does  not  include  the  case 
of  the  non-existence  of  the  fact  of  infringement  in  any  shape ;  the 
case  of  an  assignment  from  the  plaintiff,  or  a  written  license,  or 
purchase  from  the  plaintiff;  or  that  the  patentee  is  an  alien  not 
entitled  to  a  patent ;  which  are  clearly  bars  to  the  action,  upon 
the  very  terms  of  the  act,  as  well  as  the  general  principles  of 
law.  Whittemore  v.  Cutter,  1  GaUis.  JR.  429.  435.  So,  if  the 
specification  do  not  describe  the  invention  in  clear  and  exact 
terms,  so  as  to  distinguish  it  from  other  inventions,  bat  be  so 
ambiguous  and  obscure  that  it  cannot  be  with  reasonable  cer- 
tainty ascertained  for  what  the  patent  is  taken,  or  what  it  in- 
cludes, the  patent  is  void  for  ambiguity  ;  and  the  fact  may  be 
shown  in  his  defence  by  the  defendant.  Lowell  v.  Lewis, 
1  Mason* s  JR.  But  if  the  invention  is  definitely  described  in 
the  patent  and  specification,  so  as  to  distinguish  it  from  other  in- 
ventions before  known,  the  patent  is  good,  although  it  does  not 
describe  the  invention  in  such  full,  clear,  and  exact  terms,  that 
a  person  skilled  in  the  art,  or  science,  of  which  it  is  a  branch, 
could  construct  or  make  the  thing  ;  unless  such  defective  de- 
scription or  concealment  was  with  intent  to  deceive  the  public. 
Whittemore  v.  Cutter,  1  Gallis.  R.  429.  Lowell  y.  Lewis, 
1  Mason's  It  In  order  to  defeat  a  patent,  it  is  not  necessary 
to  prove  that  the  invention  has  previously  bees      general  use, 
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and  generally  known  to  the  public  It  i*  sufficient,  if  it/4»as 
been  previously  known  to,  and  put  in  use  by,  other  peifeeaa, 
however  limited  in  extent  the  use  or  the  knowledge  of  the  in- 
vention may  have  been.  Bedford  v.  Hunt,  1  Mown' 9  R.—1.  The 
seventh  section  applies  only  to  the  cases  of  patents^  under  state 
authority,  before  the  constitution  0/ the  United  States.— 8.  The 
eighth  section  applied  only  to  applications  then  pending  for  pa- 
tents, under  the  patent  act  of  1790. — 9.  The  ninth  section  di- 
rects that,  in  cases  of  interfering  applications  for  a  patent  for 
the  same  invention,  the  same  may  be  referred  to  arbitrators, 
chosen  by  the  applicants  and  the  secretary  of  state,  whose 
award  shall  be  final,  "  as  far  as  respects  the  granting  of  the  pa- 
tent ;"  and  if  either  of  the  applicants  refuse  to  choose  an  arbi- 
trator, the  patent  shall  issue  to  the  opposite  party.  It  has  been 
field  that  such  an  award  is  not  conclusive  in  any  other  respect 
than  as  to  the  mere  issuing  of  the  patent ;  and  that  it  decides 
nothing  as  to  the  right  of  invention,  or  other  claims  of  either 
party,  but  that  either  party  may  contest,  in  a  suit  at  law,  the  va- 
lidity of  the  patent  Stearns  v.  Barrett,  1  Mason' $  it— 10.  The 
tenth  section  provides  that,  upou  oath  or  affirmation  being  made 
before  the  district  judge  of  the  district  where  the  patentee,  his 
executors,  &c.  reside,  that  any  patent  was  obtained  "  surrepti- 
tiously, or  upon  false  suggestion"  (the  words  of  the  act  of  1790 
are  "  surreptitiously  by  or  upon  false  suggestion,")  the  district 
judge  may,  if  the  matter  appear  sufficient,  at  any  time  within 
three  years  after  the  issuing  of  the  patent,  grant  a  rule  that  the 
patentee  show  cause  why  process  should  not  issue  against  him, 
to  repeal  the  patent ;  apd  if  sufficient  cause  be  not  shown,  the 
rule  shall  be  made  absolute,  and  the  judge  shall  order  process 
to  be  issued  against  such  patentee,  &c  with  costs  of  suit.  And  if 
no  sufficient  cause  shall  be  shpwn  to  the  contrary,  or  if  it  shall 
appear  that  the  patentee  was  not  the  true  inventor  or  disco? 
yerer,  judgment  shall  be  rendered  by  the  court  for  the  repeal 
Of  the  patent ;  and  if  the  plaintiff  fails  in  his  complaint,  the  de- 
fendant shall  recover  costs.  It  has  been  held,  that  the  proceed- 
ings upon  the  rule  to  show  cause  are  summary ;  and  that  when 
it  is  made  absolute,  it  is  not,  that  the  patent  be  repealed,  but 
only  tha{  process  issue  to  try  the  validity  of  the  patent,  oj» 
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the  suggestions  stated  in  the  complaint  That  this  process  is. 
in  the  nature  of  a  scire  facias  at  the  common  law,  to  repeal  pa- 
tents, and  the  issues  of  fact,  if  any,  are  to  be  tried,  not  by  the 
court,  but  by  a  jury ;  that  the  judgment  upon  this  process  is  in 
the  nature  of  a  judgment  on  a  scire  facias  at  common  law,  upon 
which  a  writ  of  error  lies,  as  in  other  cases,  to  the  circuit  court, 
where  there  is  matter  of  error  apparent  on  the  record,  by  bill 
of  exceptions,  or  otherwise.  That  the  patent  itself  is  slight, 
hut  primu  facie  evidence,  in  favour  of  the  patentee,  that  it  is  his 
invention  ;  that  if  it  appear  that  he  is  but  a  joint  inventor,  and 
he  takes  out  the  patent  as  his  sole  invention,  it  is  an  obtaining 
of  the  patent  upon  false  suggestion  within  the  act.  Stearns  v. 
Barrett,  1  Mason's  R. — 11.  The  remaining  sections  of  the  act, 
(11.  and  12.)  contain  no  matter  of  any  general  importance ;  the 
eleventh  being  directory  only  as  to  the  fees  of  office,  and  the 
twelfth  being  a  repealing  clause  of  the  act  of  1790. 
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ADMIRALTY. 

1.  Libel  under  the  non-importation 
acts.  Alleged  excuse  of  distress 
repelled.  Condemnation  pro- 
nounced.    The  tfew-Yotk,       69 

2.  Necessity,  which  will  excuse  a 
violation  of  the  laws  of  trade, 
must  be  urgent,  and  proceed 
from  such  a  state  of  things  as  may 
be  supposed  to  produce  on  the 
mind  of  a  skilful  mariner,  a  well- 
grounded  fear  of  the  loss  of  ves- 
sel and  cargo,  or  of  the  lives  of 
the  crew.     Id.  68 

3.  Decree  of  restitution  affirmed, 
with  a  certificate  of  probable 
cause  of  seizure,  in  an  instance 
cause,  on  further  proof.  The 
San  Pedro,  78 

4.  Libel  for  a  forfeiture  of  goods  im- 
ported, and  alleged  to  have  been 
invoiced  at  a  less  sua  than  the 


5. 


actual  cost,  at  the  place  of  ex- 
portation, with  design  to  evade 
the  duties,  contrary  to  the  66th 
section  of  the  Collection  Law, 
ch.  123.  Restitution  decreed 
upon  the  evidence  as  to  the  cost 
of  the  goods  at  the  place  where 
they  were  last  shipped ;  the  form 
of  the  libel  excluding  all  inquiry 
as  to  their  cost  at  the  place 
where  they  were  originally 
shipped,  and  as  to  continuity  of 
voyage.  The  United  States  r.  150 
Crates  of  Earthen  Wart,  23t 
The  courts  of  the  United  States 
have  exclusive  cognizance  of  ques- 
tions of  forfeiture,  upon  all  sei- 
zures made  under  the  laws  of  the 
U.  States,  and  it  is  not  competent 
for  a  state  court  to  entertain  or  de- 
cide such  question  of  forfeiture. 
If  a  sentence  of  condemnation  be 
definitively  pronounced  by  the 
proper  court  of  the  United  Stales, 
it  is  conclusive  that  a  forfeiture 
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is  incurred ;  if  a  sentence  of  ao  8. 
quittal,  it  is  equally  conclusive 
against-  the  forfeiture :  and  in 
either  case,  the  question  cannot 
be  again  litigated  in  any  com- 
mon law  forum.  Gelston  v.  Hoyt, 

246.  31 1      9. 

6.  Where  a  seizure  is  made  for  a 
supposed  forfeiture,  under  a  law 
of  the  United  States,  no  action 
of  trespass  lies  in  any  common 
law  tribunal,  until  a  final  decree 
is  pronounced  upon  the  proceed- 
ing in  rem  to  enforce   such  for-   10. 
feiture  ;  for  it  depend*  upon  the 
final  decree  of  the  court  pro- 
ceeding in  rem,  whether  such 
seizure  is  to  be  deemed  right-   11. 
ful  or  tortious,  and  the  action,  if . 
brought  before  such  decree  is 
made,  is  brought  too  soon.    Id. 
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7.  If  a  suit  be  brought  against  the 
seizing  officer  for  the  supposed 
trespass,  while  the  suit  for  the 
forfeiture  is  depending,  the  fact 
of  such  pending  may  be  pleaded 
in  abatement,  or  as  a  temporary 
bar  of  the  action.  If  after  a  de- 
cree of  condemnation,  then  that 
met  may  be  pleaded  as  a  bar  \  if 
after  an  acquittal,  with  a  certifi- 
cate of  reasonable  cause  of  seiz- 
ure, then  that  may  be  pleaded  as  12. 
a  bar.  If  after  an  acquittal  with- 
out such  certificate,  then  the  offi- 
cer is  without  any  justification  for 

•  the  seizure,  and  it  is  definitively 
settled  to  be  a  tortious  act  If,  13. 
to  an  action  of  trespass  in  a  state 
court  for  a  seizure,  the  seizing 
officer  plead  the  fact  of  forfeiture 
in  his  defence,  without  averring 
a  lu  pendens,  or  a  condemnation, 
or  an  acquittal  with  a  certificate 
of  reasonable  cause  of  seizure, 
the  plea  is  bad ;  for  it  attempts 
to  put  in  issue  the  question  of  14. 
forfeiture  in  a  state  court.    Id. 

314 


At  common  law,  any  person  may, 
at  his  peril,  seize  for  a  forfeiture 
to  the  government,  and  if  the 
government  adopt  his  seizure, 
and  the  property  ia  condemned, 
he  is  justified.     Id.  310 

By  the  act  of  the  18  th  of  Febru- 
ary, 1793,  ch.  8.  s.  27.  officer* 
of  the  revenue  are  authorized  to 
make  seizures  of  any  ship  or 
goods,  for  any  breach  of  the 
laws  of  the  United   States.    Id. 

311 
A  forfeiture  attaches  in  rem,  at 
the  moment  the  offence  is  com- 
mitted, and  the  property  is  in- 
stantly devested.     Id.  311 
The  statute  of  1794,  ch.  60.  a. 
3.  prohibiting  the  fitting  out  soy 
ship,  &c.  for  the  service  of  any 
foreign  prince  or  states,  to  cruize 
against  the  subjects  of  any  other 
foreign  prince,  &c.  does  not  apply 
to  any  new  government,  unless  it 
has  been  acknowledged  by  the 
United  States,  or  by  the  govern- 
ment of  the  country  to  which  such 
new  state  previously  belonged. 
A  plea  setting  up  a  fbr&ftujv 
under  that  statute,,  in  fitting  out 
a  ship  to  cruize  against  such  new 
state,  must  aver  such  recogni- 
tion, or  it  is  bad.     Id.           32* 
A  plea  justifying  a  seizure  under 
this  statute,  need  not  state  the 
particular  prince  or   state  by 
name,  against  whom  the  ship  was 
intended  to  cruize.     Id,        329 
The  7th  section  of  the  statute  ot 
1794,  was  not  intended  to  apply, 
except  to  cases  where  a  seizure 
or  detention  could  not  be  en- 
forced by  the  ordinary  civil  pow- 
er, and  there  was  a  necessity,  m 
the  opinion  of  the  president,  to 
employ  naval  or  military  power 
for  this  purposed    Id.    331.  334 
The  definitive  sentence  of  a  court 
of  admiralty,  or  any  other  conrt 
of  peculiar  and  exclusto  jun*' 
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diction,  whether  of  condemna- 
tion or  acquittal,  is  conclusive, 
wherever  the-same  subject  mat- 
ter comes  incidentally  in  contro- 
versy in  any  other  tribunal.    Id. 

316 

15-.  Application  of  this  principle  to  a 

recent  case  in  England.   Note  a, 

322 

16.  Supposing  that  the  third  article  of 
the  constitution  of  the  United 
States,  which  declares  that  "  the 
judicial  power  shall  extend  to  all 
cases  of  admiralty  and  maritime 
jurisdiction,"  vests  in  the  United 
States  exclusive  jurisdiction  of 
all  such  cases,  and  that  a  murder 
committed  in  the  waters  of  a 
state,  where  the  tide  ebbs  and  20. 
flows,  is  a  case  of  admiralty  and 
maritime  jurisdiction  ;  yet  con- 
gress have  not,  in  the  8th  sec- 
tion of  the  act  of  1790,  ch.  9. 

"  for  the  punishment  of  certain 
crimes  against  the  United  States," 
so  exercised  this  power  as  to 
confer  on  the  courts  of  the  Uni- 
ted States  jurisdiction  over  such 
murder.  The  United  States  v. 
Bevans,  336.  387 

17.  Quaere,  Whether  courts  of  com- 
mon law  have  concurrent  juris- 
diction with  the  admiralty  over 
murder  committed  in  bays,  &c. 
which  are  enclosed  parts  of  the 
sea?  Id.  387 

18.  Congress  having,  in  the  8th  sec- 
tion of  the  act  of  1790,  ch.  9.  21. 
provided  for  the  punishment  of 
murder,  &c.  committed  upon  the  22. 
high  seas,  or  in  any  river,  ha- 
ven, basin,  or  bay,  out  of  the  ju- 
risdiction of  any  particular  state ,"  23. 
it  is  not  the  offence  committed, 
but  the  bay,  &c  in  which  it  is 
committed,  that  must  be  out  of  24, 
the  jurisdiction  of  the  state.    Id. 

387  25. 

19.  The  grant  to  the  United  States, 
in  the  constitution,  of  all  cases  of 
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admiralty  and  maritime  jurisdic- 
tion, does  not  extend  to  a  cession 
of  the  waters  in  which  those 
cases  may  arise,  or  of  general 
jurisdiction  over  the  same.  Con- 
gress may  pass  all  laws  which 
are  necessary  for  giving  the 
most  complete  effect  to  the  ex- 
ercise of  the  admiralty  and  ma- 
ritime jurisdiction  granted  to  the 
government  of  the  union:  but 
the  general  jurisdiction  over  the 
place,  subject  to  this  grant,  ad- 
heres to  the  territory  as  a  por- 
tion of  territory  not  yet  given 
away ;  and  the  residuary  powers 
of  legislation  still  remain  in  the 
state.     Id.  389 

Congress  have  power  to  provide 
for  the  punishment  of  offences, 
committed  by  persons  on  board 
a  ship  of  war  of  the  United 
States,  wherever  that  ship  may- 
lie.  But  congress  have  not  ex- 
ercised that  power  in  the  case  of 
a  ship  lying  in  the  waters  of  the 
United  States ;  the  words  "  with- 
in any  fort,  arsenal,  dockyard, 
magazine,  or  in  any  other  place 
or  district  of  country  under  the 
sole  and  exclusive  jurisdiction  of 
the  United  States,"  in  the  third 
section  of  the  act  of  1790,  ch.  9. 
not  extending  to  a  ship  of  war, 
but  only  to  objects  in  their  na- 
ture faced  and  territorial.    Id. 

390 
Texts  on  the  admiralty  jurisdic- 
tion. Note  a,  6,  357.  361 
Resolution  of  1632,  upon  the 
cases  of  admiralty  jurisdiction. 
Note  a,  365 
Agreement  of  the  judges,  of  the 
king's  bench  and  the  admiralty 
of  1575.  Note  «,  377 
Case  of  the  King  v.Bruce.  Note  a, 

391 
A  question  of  fact,  under  the  nob* 
importation  laws.  Defence  set 
np  on  the  plea  of  distress,  re- 
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ptlled.  Condemnation.  The 
JEoha,  392 

2*.  Libel  under  the  25th  sec.  of  the 
registry  act  of  1792,  ch.  14*.  (1.) 
for  a  fraudulent  use  by  a  vessel 
of  a  certi6cate  of  registry,  to  the 
benefit  of  which  she  was  not  en- 
titled. Vessel  forfeited.  The 
provisions  of  the  27th  sec.  apply 
as  well  to  vessels  which  have  not 
been  previously  registered,  as 
to  those  to  which  registers  have 
been  previously  granted.  The 
Asptofie,  601 

Sp  Piracy. 

Practice,  5,  6,  7. 
Prize. 

ALIEN, 

1.  An  alien  enemy  may  take  lands  by 
purchase,  though  not  by  descent ; 
and  that  whether  the  purchase 
be  by  grant  or  by  devise.  Notec, 

14 

2.  A  title  acquired  by  an  alien  ene- 
my by  purchase  is  not  devested 
until  office  found.    Id.  14 

3.  The  9th  article  of  the  treaty  of 

1794,  between* the  United  States 
and  Great  Britain  completely 
protects  the  title  of  a  British  de- 
visee, whose  estate  has  not  been 
previously  devested  by  an  in- 
quest of  office,  or  some  equiva- 
lent proceeding.    Id.  14 

4.  The  treaty  of  1794  relates  only 
to  lands  then  held  by  British 
subjects,  and  not  to  any  after  ac- 
quired lands,    ltf.  13,  14 

5.  A  person  born  in  the  colony  of 
New-Jersey,  before  the  declara- 
tion of  independence,  and  resi- 
ding there  until  1777,  but  who 
then  joined  the  British  army, 
and  ever  since  adhered  to  the 
British  government,  has  a  right 


to  take  lands  by  dessfntfcthe 
State  of  New  Jersey,    il    It 

6.  A  person  bom  in  England,  beta* 
the  declaration  of  independence, 
and  who  always  resided  there, 
and  never  was  in  the  United 
States,  cannot  take  lands  is  Ma- 
ryland by  descent    ft        IS 

7.  By  the  acts  of  Maryland  of  1780, 
ch.  45.  and  4SL  the  equitaUeis. 
terest  of  British  slribjeetaiBlaDis 
were  confiscated,  and  vested  n 
the  State,  without  sfifee  fcnad, 
prior  to  the  treaty  of  1783,  so 
that  the  British  cut*  e*A* 
was  not  protected  by  the  stipu- 
lations in  that  treaty  against  > 
tor*  confiscations,  nor  bf  the 
tftipufeWn  i»  the  treaty  rf  1794, 
securing  to  British  subjects,  who 
then  held  lands  in  this  essntrj, 
the  right  to  cmUkm  t*  M 
them.     Id.  13 

8.  An  alien,  may  take,  by  purchase, 
a  freehold  or  other  interest  is 
land,  and  may  hold  it  against  all 
the  world  except  the  King,  and 
even  against  him  sstf  0&6 
found ;  and  is  not  acceptable 
fop  the  rents  and  profits  previ- 
ously received.    Craig r.  W*» 

589 

9>  Where  W.  R.  claimed  title  to 
lands  in  Kentucky,  derived  from 
a  warrant  issued  in  1174,  bythe 
governor  of  Virginia,  on  which 
a  grant  issued  in  1788,  to  W.  8. 
who  was  a  native  subject etm 
King  of  Great  Britain,  sad  who 
left  Virginia  prior  to  the  jear 
1776,  and  has  never  since  re- 
turned to  the  United  States ;  beM, 
that  W.  S.  took  a  legal  title  to 

the  lands  under  the  warrant  «m 
grant,  which  not  bavin*  been 
devested  by  any  act  of  Vwgwtt 
prior  to  the  treaty  of  1794, ,  was 
rendered  absolute  and  indefeasi- 
ble by  the  9th  article  of  that  trea- 
ty.   Craig  v.  Bodferd,  BM.W 
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TjUCATY,  1. 

B 

BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  Where  a  general  authority  is  gi- 
ven to  draw  bills  from  a  certain 
place,  on  account  of  advances 
there  made,  the  undertaking  is 
to  replace  the  money  at  that 
place ;  and  interest  is  to  be  al- 
lowed according  to  the  lex  loci. 
Lanwse  v.  Bmrker,        101.  146 

2.  Where  a  bill  of  exchange  was 

endorsed  to  T.  T.  T.  treasurer 
of  the  United  States,  who  re- 
ceived it  in  that  capacity,  and 
for  account  of  the  United  States, 
and  the  bill  had  been  purchased 
by  the  Secretary  of  the  Treasu- 
ry fas  one  of  the  commissioners 
of  tne  Sinking  Fund,  and  as  agent 
of  that  board)  with  the  money  of 
the  United  States,  and  was  after- 
wards endorsed  by  T.  T.  T.  trea- 
surer of  the  United  States,  to  W. 
and  S.  and  by  them  presented  to 
the  drawees  for  acceptance,  and 
protested  for  non-acceptance  and 
non-payment,  and  sent  back  by 
W.  and  S.  to  the  Secretary  t>f  the 
Treasury ;  held,  that  the  endorse- 
ment to  T.  T.  T.  passed  such 
an  interest  to  the  United  States 
as  enabled  them  to  maintain  an 
action  on  the  bill  against  the  first 
endorser  ;  and  that  the  United 
States  might  recover  in  an  action 
against  the  first  endorser,  without 
produciufffrom  W.  and  S.  a  receipt 
or  re-endorsement  of  the  bill,  W. 
and  S.  being  presumed  to  have  act- 
ed as  the  agents  or  bankers  of  the 
United  States ;  and  all  the  inte- 
rest which  W.  and  S.  ever  had 
in  the  bill,  was  devested  by  the 


act  of  returning  it  to  the  party 
from  whom  it  was  received. 
Dvganv.  The  Untied  States,    172 

3.  Qiuere,  Whether,  when  a  bill  is 
endorsed  to  an  agent,  for  the 
use  of  his  principal,  an  action  on 
the  bill  can  be  maintained  by  the 
principal  in  his  own  name  ? 
However  this  may  be  between 
private  parties,  the  United  States 
are  permitted  to  sue  in  their 
own  name,  wherever  it  appears, 
not  only  on  the  face  of  the  in* 
strument,  but  from  all  the  evi- 
dence, that  they  alone  are  inte- 
rested in  the  subject  matter  of 
the  controversy.    Id.  180 

4.  If  a  person  who  endorses  a  bill  to 

another,  whether  for  Value,  or 
for  the  purpose  of  collection, 
comes  again  to  the  possession 
thereof,  he  is  to  be  regarded, 
unless  the  contrary  appears  in 
evidence,  as  the  bond  fide  holder 
and  proprietor  of  such  bill,  and 
is  entitled  to  recover  thereon, 
notwithstanding  there  may  be  on 
it  one  or  more  endorsements  in 
full,  subsequent  to  the  endorse- 
ment to  him,  without  producing 
any  receipt  or  endorsement  back 
to  him  from  either  of  such  en- 
dorsees, whose  names  he  may 
strike  from  the  bill,  or  not,  as  he 
thinks  proper.    Id,  182 

&.  The  endorser  of  a  promissory 
note,  who  has  been  charged  by 
due  notice  of  the  default  of  the 
maker,  is  not  entitled  to  the  pro- 
tection of  a  court  of  equity  as  a 
surety;  the  holder  may  proceed 
against  either  party  at  his  plea- 
sure, and  does  not  discharge  the 
endorser,  by  not  issuing,  or  by 
countermanding  an  execution 
against  the  maker.  Lenox  v. 
Prottt,  620.  525 

6.  By  the  statute  of  Maryland  of 
1763,  ch.  23.  s.  8.  which  is  per- 
haps  only   declaratory  of  4he 
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common  law,  an  endorser  has  a 
right  to  pay  the  amount  of  the 
note  or  bill  to  the  holder,  and  to 
be  subrogated  to  all  his  rights  by 
obtaining  an  assignment  of  the 
holder's  judgment  against  the 
maker.    Id.  526 


CHANCERY. 

I.  Bill  for  the  specific  performance 
of  an  agreement  for  the  sale  of 
lands.  The  contract  enforced. 
M'her  v.  Kyger,  53 

2.  The  remedies  in  the  courts  of 
the  United  States,  at  common 
law  and  in  equity,  are  to  be,  not 
according  to  the  practice  of  state 
courts,  but  according  to  the  prin- 
ciples of  common  law  and  equi- 
ty, as  distinguished  in  that  coun- 
try from  which  we  derive  a 
knowledge  of  those  principles. 
Consistently  with  this  doctrine, 
it  may  be  admitted,  that  where, 
by  the  statutes  of  a  state,  a  title 
which  would  otherwise  be  deem- 
ed merely  equitable,  is  recog- 
nized as  a  legal  title,  or  a  title 
which  would  be  valid  at  law  is, 
under  circumstances  of  an  equi- 
table nature,  declared  void,  the 
rights  of  the  parties  in  such  case 
may  be  as  fully  considered  in  a 
suit  at  law,  in  the  courts  of  the 
United  States,  as  in  any  state 
court.  Robinson  v.  Campbell, 
212.  220 

3.  Explanation  of  the  decree,  in 
Dunlop  v.  Hepburn,  (reported 
ante,  vol.  1.  p.  179.)  that  the 
defendants  were  only  to  be  ac- 
countable for  the  rents  and  pro- 
fits of  the  lands,  (referred  to  in 
the  proceedings,)  actually  re- 
ceived by  them.  Dunlop  y.  Hep- 
burn, 232 


4.  The  endorser  of  a  promissory 
note,  who  has  been  charged,  by 
doe  notice  of  the  default  of  the 
maker,  is  not  entitled  to  the  pro- 
tection of  a  court  of  equity  «i  * 
surety;  the  holder  may  proceed 
against  either  party  at  his  plea- 
sure, and  does  not  discharge  the 
endorser,  by  not  issuing,  or  by 
countermanding  an  execntwi 
against  the  maker.  Lew*  t. 
Prout,  5S0.m 

5.  The  answer  of  a  defendant  n 
chancery,  though  he  may  be  if 
terested  to  the  whole  amount  is 
controversy,  is  conclusive  en- 
dence,  if  uncontradicted  bjtsj 
witness  in  the  cause.    Id.    5OT 

6.  R.  C.  a  citizen  of  Virginia,  beia| 
seized  of  real  property  in  that 
state,  made  his    will:  "In  the 
first  place  I  give,  devise,  and  be* 
queath    unto    J.    L."  and  faff 
others,  "  all  my  estate,  real  and 
personal,  of  which   I  may  die 
seized  and  possessed,  in  any  part 
of  America,  in  special  trust,  that 
the  afore-mentioned  persons,  or 
such  of  them  as  may  be  Jivinjat 
my  death,  will  sell  my  per*» 
estate  to  the  highest  bidder,  on 
two  years*  credit,  and  my  rc* 
estate  on  one,  two,  and  three 
years'  credit,  provided  ttt^*| 
tory  security  be  given,  by  bond 
and  deed  of  trust    Into*  second 
place,  I   give  and  bequeath  *» 
my  brother,   T.  C."  aa  «M 
"  all  the  proceeds  of  my  estate* 
real  and  personal,  which  I  ha« 
herein  directed  to  be  sold,  to  be 
remitted  to  him  accordingly  aj 
the  payments  are  made,  and  l 
hereby  declare  the  afore*"  ■>. 
L."  and  the  four  other  pei*>«. 
"  to  be  my  trustees  and  execu- 
tors for  the  purposes  afore-men- 
tioned."   Held,  that  the  legacy 
given  to  T.  C,  in  the  will  o!*> 
C,  was  to  be  considered  as  a  oe- 
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quest  of  Personal  estate,  which 
he  was  capable  of  taking  for  his 
own  benefit,  though  an  alien. 
Craig  v.  Leslie,  563 

7.  Equity  considers  land,  directed, 
in  wills  or  other  instruments,  to 
be  sold  and  converted  into  mo- 
ney, as  money ;  and  money  direct- 
ed to  beemployedin  the  purchase 
of  land,  as  land.     Id.  577 

8.  Where  the  whole  beneficial  in- 
terest in  the  land  or  money, 
thus  directed  to  be  employed, 
belongs  to  the  person  for  whose 
use  it  is  given,  a  court  of  equity 
will  permit  the  cestui  que  trust  to 
take  the  money  or  the  land  at 
his  election,  if  he  elect  before 
the  conversion  is  made.  Id.  578 

9.  But  in  case  of  the  death  of  the 
cestui  aue  trusty  without  having 
determined  his  election,  the  pro- 
perty will  pass  to  his  heirs,  or 
personal  representatives)  in  the 
same  manner  as  it  would  have 
done  if  the  conversion  had  been 
made,  and  the  trust  executed  in 
his  life-time.  Id.  579 
The  case  of  Roper*  v.  Radcliffe, 
9  Mod.  167.  examined  ;.  distin- 
tinguished  from  the  present  case ; 
and,  so  far  as  it  conflicts  with  it, 
overruled.  Id.  580 
Land,  devised  to  trustees  to  sell , 
for  the  payment  of  debts  and  le- 
gacies, is  to  be  deemed  as  money. 
Id.                                          582 

The  heir  at  law  has  a  resulting 
trust  in  such  lands,  after  the 
debts,  *nd  legacies  are  paid,  and 
may  come  into  equity  and  re- 
strain the  trustee  from  selling 
more  than  sufficient  to  pay  them  ; 
or  may  offer  to  pay  them  himself, 
and  pray  a  conveyance  of  the  part 
of  the  land  not  sold  in  the  first  case, 
and  the  whole  in  the  latter,  which 
property  in  either  case  will  be 
land,  and  not  money.  Id.  582 
But  if  the  intent  of  the  testator 
appears  to  have  been  to  stamp 
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upon  the  proceeds  of  the  land 
directed  to  be  sold,  the  quality 
of  personalty,  not  only  for  the 
particular  purposes  of  the  will, 
but  to  all  intents,  the  claim  of  the 
heir  at  law  to  a  resulting  trust  is 
defeated,  and  the  estate  is  con- 
sidered to  be  personal.  Id.    583 


COMMON  LAW. 
See  Admiralty,  5,  6,  7,  8,  14.  17. 
Constitutional  Law,  3. 
Chancery,  2. 
CONSTITUTIONAL  LAW. 


A  judgment  of  a  state  court  has 
the  .same  credit,  validity,  and  ef- 
fect, in  every  other  court  within 
the  United  States,  which  it  had 
in  the  court  where  it  was  ren- 
dered ;  and  whatever  pleas 
would  be  good  to  a  suit  thereon, 
in  such  state,  and  none  others, 
can  be  pleaded  in  any  other 
court  within  the  United  States. 
Hampton  v.  M'Connel^  234 

Under  the  judiciary  act  of  1789, 
ch.  20.  s.  25.  giving  appellate 
jurisdiction  to  the  supreme  court 
of  the  United  States,  from  the 
final  judgment,  or  decree,  of  the 
highest  court  of  law  or  equity  of 
a  state,  in  certain  cases,  the  writ 
of  error  may  be  directed  to  any 
court  in  which  the  record  and 
judgment  on  which  it  is  to  act 
may  be  found  ;  and  if  the  record 
has  been  remitted  by  the  high- 
est court,  he.  to  another  court 
of  the  state,  it  may  be  brought 
by  the  writ  of  error  from  that 
court.  Gelstonv.  Hoyt,  246.  303 
.  The  remedies  in  the  courtB  of 
the  United  States,  at  common 
law,  and  in  equity,  are  to  be, 
not  according  to  the  practice  of 
state  courts,  but  according  to  the 


INDEX 


principle*  of  eommim  law  and 
eouity,  as  defined  in  England. 
This  doctrine  reconciled  with 
the  decisions  of  the  courts  of 
Tennessee,  permitting  an  equi- 
table title  to  he  asserted  in  an 
action  at  tew.  RM**m  v.  Ckmp- 

b*U,  221 

4*  Remedies,  in  respect  to  real  pro- 
perty, are  to  be  pursued  accord- 
ing to  the  lex  loci  rei  nte.    Id. 

£10 
See  Admiralty,  6,  6,  7.  16,  17.  19, 
80. 


&  By  the  hw  of  tHis  country  tie 
mle  of  reciprocity  prevails  npos 
the  recapture  of  the  property  of 
friends.  The  law  of  France  de- 
nying restitution  upon  salvage  af- 
ter twenty-four  hoars  possession 
by  the  enemy,  the  property  of 
persons  domiciled  in  France  is 
condemned  as  prize  by  our  courts 
on  recapture*  nfter  being  in  pos- 
session of  Ae  enemy  that  length 
of  time.    The  Stat,  78.  ® 

DUTIES, 


Practice,  14.  See  Aothkalty,  4. 

Statutes or  Tennessee,  1>  2, 3. 

D  ' 


DEED. 

See  Ejectment,  3. 

DOMICIL. 

1.  The  native  character  does  not 
revert,  by  a  mere  return  to  his 
native  country,  of  a  merchant, 
who  is  domiciled  in  a  neutral 
country,  at  the  time  of  capture ; 
who  afterwards  leaves  his  com- 
mercial establishment  in  the  neu- 
tral country  to  be  conducted  by 
his  clerks  in  his  absence ;  who 
visits  his  native  country  merely 
on  mercantile  business,  and  in- 
tends to  return  to  his  adopted 
country.  Under  these  circum- 
stances, the  neutral  domicil  still 
continues.     The  Frienekckqft,  14. 

51 
.8.  British  subjects,  resident  in  Por- 
tugal, (though  entitled  to  great 
privileges,)  do  not  retain  their 
native  character,  but  acquire  that 
of  the  country  where  they  reside 
aad  carry  on  their  trade.  Ia\  14. 


EJECTMENT, 

1.  A  conveyance  by  the  plaintiff's 
lessor,  during  the  pendency  of  an 
action  of  ejectment,  can  only  ope- 
rate upon  his  reversionary  inte- 
rest, and  cannot  extinguish  the 
prior  lease.     The  existence  of 
.  such  lease  is  a  fiction ;  bat  it  « 
upheld  for  the  purposes  of  justice. 
If  it  expire  during  the  pendency 
of  a  suit,  the  plaintiff  cannot  re- 
cover his  term  at  law,  witnont 
procuring  it  to  be  Enlarged  by 
the  court,  and  can  proceed  only 
for  antecedent  damages.    Robin- 
son v.  Campbell,  *® 

t.  Effect  of  an  outstanding  superior 
title,  in  ejectment.  Note  o,  224 

3.  Although  the  grantees  in  a  deed 
executed  after,  but  recorded  &• 
/ore,  another  conveyance  of  the 
same  land,  being  bon&Jide  porcfla- 
sers  without  notice,  are,  bylaw, 
deemed  to  possess  the  better  ti- 
tle ;  yet,  where  L*  convey**  » 
C.  the  land  in  controversy  f*?- 
Jicalh,,  describing  lwwetf*f*- 
see  of  A.  S.  by  whomfte  bad  was 
owned  in  his  life  time,  m  v 8 
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subsequent  deed,  (which  was  first 
recorded,)  L.  conveyed  to  B. 
"all  the  right,  title,  andelaim, 
which  he,  the  said  A.  Su,  had,  . 
and  all  the  right,  title,  and  inte- 
rest, which  the  said  L.  holds  as 
legatee  and  representative  to  the 
•aid  A.  S.  deceased,  of  all  land 
lying  and  being  within  the  state 
of  Kentucky*  which  cannot,  at 
this  time,  be  particularly  descri- 
bed, whether  by  deed,  patent, 
Mortgage,  survey,  location,  con- 
tract, or  otherwise,"  with  a  co- 
venant of  warranty  against  all  per- 
sons clausing  under  L.,  his. heirs 
and  assigns  ;  it  was  held  that  the 
latter  conveyance  operated  only 
upon  lands,  the  right,  titU,  and  in- 
terest 0/  which  was  then  in  L.}  and 
which  he  derived  from  A.  S.  ;  and, 
consequently,  could  not  defeat 
the  operation  of  the  first  deed, 
upon  the  land  specifically  con- 
veyed.   Brown  v.  Jackson,    449  • 

EVIDENCE. 

Stt  Practice,  2,  3,  4.  6.  12,  13.  15, 
16.  18. 

Chancery,  5. 


FARTHER  PROOF. 


Set  Prize,  1,2. 


G 


GUARANTY. 

1.  B.,  a  merchant  in  New- York, 
wrote  to  L.,  a  merchant  in  New- 
Orleans,on  the  9th  January,  1806, 
mentioning  that  a  ship,  belonging 
to  T.  and  Son,  of  Portland,  was 
ordered  to  New-Orleans  for 
freight,  and  requesting  L.  to  pro- 


cure a  freight  for  her,  and  pur* 
chase  and  put  en  board  of  her 
600  bales  of  cotton  on  the  own- 
cm'  account ;  **  for  the  payment 
of  aH  shipments  on  the  owners' 
account,  thy  bills  on  T.  and  S*** 
of  Portland,  or  me,  sixty  days 
sight,  shall  meet  due  honour.'* 
On  the  13th  February,  B.  again 
wrote  to  L*,  reiterating  the  for- 
mer request,  and  enclosing  a  let- 
ter from  T.  and  Son  to  L.,  con- 
taining their  instructions  to  L., 
with  whom  they  afterwards  con- 
tinued   to   correspond,   adding, 
"  thy  bills  en  me  for  their  account, 
for  cotton  they  order  shipped  by 
the  Mac,  shall  meet  with  doe  ho- 
nour."   On  the  24th  July,  1806, 
B.  again,  wrote  L.  on  the  same 
subject,  saying,    "the  owners 
wish  her  loaded  on  their  own  ac- 
count, for  the  payment  of  which 
thy  bills  on  me  shall  meet  with 
duo  honour  at  sixty  days  sight" 
L.  proceeded  to  purchase  and 
ship  the  cotton,  and  drew  seve- 
ral bilk,  onB.,  which  were  paid. 
He  afterwards  drew  two    bills 
on  T.  and  Son,  payable  in  New- 
Yerh,  which  were  protested  for 
non-payment,  they  having,  in  the 
mean  time,  failed ;  and  about  two 
years  afterwards,  drew  bilk  on 
B.  for  the  balance  due,  including 
the  two  protested  bifls,  damages 
and  interest.    Held,  that  the  let- 
ters of  the  15th  February,  and 
24th  July,  contained  no  revoca- 
tion ofthe  undertaking  in  the  let- 
ter of  the  9th  January;  that  al- 
though the  bills  on  T.  and  Son 
were  not  drawn  according  to  B's 
assumption,  thiseould  only  affect 
the  right  of  L.  to  recover  the 
damages  paid  by  him  on  the  re- 
turn of  the  bilfe,  but  that  L.  had 
still  a  right  to  recover  on  the  ori- 
ginal guaranty  of  the  debt.    It 
was  also  held,  that  L.,  by  mak- 
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ing  his  election  to  draw  upon  T. 
and  Son,  in  the  first  instance,  did 
not,  thereby,  preclude  himself 
from  resorting  to  B.,  whose  an* 
dertaking  was,  in  effect,  a  pro- 
mise to  tarnish  the  funds  neces- 
sary to  carry  into  execution  the 
adventure.  Abo,  held,  that  L. 
had  a  right  to  recover  from  6. 
the  commissions,  disbursements, 
and  other  charges  of  the  trans- 
action. Lanusse  v.  Barker,  101 
2.  The  cases  on  the  subject  of  gua- 
ranty collected.  Note  a,         148 

Set  Bills  of  Exchange,  &c.  5,  6.  - 


I. 


INSURANCE. 

1.  Insurance  on  a  vessel  and  freight 
"  at  and  from  Teneriffe  to  the 
Havanna,  and  at  and  from  thence 
to  New- York,  with  liberty  to 
stop  at  Matanzas,"  with  a  repre- 
sentation that  the  vessel  was  to 
stop  at  Matanzas,  to  know  if  there 
were  any  men  of  war  of  the  Ha- 
The  vessel  sailed   on 


the  voyage  insured,  and  put  into 
Matanzas  to  avoid  British  crui- 
zers,  who  were  then  off  the  Ha- 
vanna, and  were  in  the  practice 
of  capturing  neutral  vessels 
trading  from  one  Spanish  port  to 
another.  While  at  Matanzas, 
she  unloaded  her  cargo,  under 
an  order  from  the  Spanish  au- 
,  thorities  ;  and  afterwards  pro- 
ceeded to  the  Havanna,  whence 
she  sailed  on  her  voyage  for 
New- York,  and  was  afterwards 
lost  by  the  perils  ef  the  seas. 
It  was  proved  that  the  stopping 
and  delay  at  the  Havanna  was 
necessary  to  avoid  capture ;  that 
no  delay  was  occasioned  by  dis- 
charging the  cargo,  and  that  the 


risk  was  not  increased,  bat  di- 
minished. Held,  that  the  order 
of  the  Spanish  government  wat 
obtained  under  such  circum- 
stances, as  took  from  it  the  cha- 
racter of  a  vie  major  .imposed 
upon  the  master,  and  was,  there- 
fore, no  excuse  for  discharging 
the  cargo  ;  but  that  the  stopping 
and  delay  at  Matanzes  were  per- 
mitted by  the  policy,  and  that 
the  unloading  the  cargo  was  not 
a  deviation.  This  case  distin- 
guished from  that  of  the  Maiy- 
land  Ins.  Co.  v.  Le  Roy,  7 
Cranch,  26.  Hughes  v.  The. 
Union  Ins.  Co.  159 

2.  To  entitle  the  plaintiff  to  recover 
in  an  action  on  a  policy  of  insu- 
rance, the  loss  must  be  occasioned 
by  one  of  the  perils  insured 
against  The  insured  cannot  re- 
cover for  a  loss  by  barratry,  on- 
less  the  barratry  produced  the 
loss ;  but  it  is  immaterial  whe- 
ther the  loss  so  produced  oc- 
curred during  the  continuance  of 
the  barratry  or  afterwards. 
Swann  v.  The  Union  Insvme* 
Company,  M>& 

3.  Cases  on  the  subject  of  barrany. 
Note  a,  m 

4.  A  vessel  within  a  port,  blockaded 
after  the  commencement  of  her 
voyage,  and  prevented  from  pro- 
ceeding on  it,  sustains  alo^s  bye 
peril  within   that  clause  of  the 
policy  insuring  against  the  "  ar- 
rests, restraints,  and  detainment 
of  kings,"  &c.  for  which  the  in- 
surers are  liable  ;  and  if  the  ves- 
sel so  prevented  be  a  neotral, 
having  on  board  a  neutral  cargo, 
laden  before  the  institution  of  the 
blockade,  the  restraint  is  unlaw- 
ful.    Olivera  v.  The  Union  to*' 
ranee  Company,  : 

6.  A  blockade  does  not,  according 
to  modern  usage,  extend  to  a 
neutral  vessel  found  in  port,  nor 
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prevent  her  coming  out  with  the 
cargo  which  was  on  board  when 
the  blockade  was  instituted.    Id. 

183 
6.  A  technical  total  loss  must  con- 
tinue to  the  time  of  abandonment. 
Quart,  as  to  the  application  of 
this  principle  to  a  case  where  the 
loss  Was  by  a  restraint  on  a  block- 
ade, and  proof  made  of  the  com- 
mencement of  the  blockade,  but 
no  proof  that  it  continued  to  the 
time  of  abandonment  ?    Id.    183 

JURISDICTION. 

1.  M'R.  a    citizen   of   Kentucky, 
brought  a  suit  in  equity,  in  the 

,  circuit  court  of  Kentucky, 
against  C.  C.  stated  to  be  a  citi- 
zen of  Virginia,  and  E.  J,  and 
S.  £.  without  any  designation  of 
citizenship  ;  all  the  defendants 
appeared  and  answered  ;  and  a 
decree  was  pronounced  for  the 
plaintiff:  it' was  held,  that  if  a 
joint  interest  vested  in  C.  C.  and 
the  other  defendants,  the  court 
had  no  jurisdiction  over  the 
cause.  But  that  if  a  distinct  in- 
terest vested  in  C.  C.  so  that 
substantial  justice,  (so  far  as  he 
was  concerned,)  could  be  done, 
without  affecting  the  other  de- 
fendants, the  jurisdiction  of  the 
court  might  be  exercised  as  to 
him  alone.  Cameron  v.  M' Ro- 
berts, 691 

2.  This  court  has  no  jurisdiction  of 
causes  brought  before  it,  upon  a 
certificate  of  division  of  opinions 
of  the  judges  of  the  circuit  court 
for  the  district  of  Columbia.  The 
appellate  jurisdiction  of  this 
court,  in  respect  to  that  court, 
only  extends  to  the  final  judg- 
ments and  decrees  of  the  latter. 
Bossy.  Triplett,  600 


CoKSTITUTIONAt  Law,  2,  3. 

Patent,  1. 

Practice,  14. 

Prize,  10,  11, 12,  13,  14. 

L 

LIBEL. 
See  Practice,  1!. 


See  Admiralty,  6,  6.  }69  17,  18,  19, 
20,  21,  22,  23,  24. 
Vol.  III. 


LICENSE. 

1.  One  citizen  of  the  United  States 
has  no  right  to  purchase  of,  or 
sell  to,  another,  a  license  or  pass 
from  the  public  enemy,  to  be 
used  on  board  an  American  ves- 
sel.    Patton  v.  Nicholson,     204 

2.  Cases  on  the  subject  of  Licenses 
collected.     Note  a,  207 

LIMITATION  OF  ACTIONS. 

The  terms  "beyond  seas?  in  the 
proviso  or  saving  clause  of  a  sta- 
tute of  limitations,  are  equiva- 
lent to  without  the  limits  of  the 
State  where  the  statute  is  enact- 
ed ;  and  a  party,  who  is  without 
those  limits,  is  entitled  to  the 
benefit  of  the  exception.  Mur- 
-  ray  v.  Baker.  541 

See  Statutes  or  Teithessee,  4. 

LOCAL  LAW. 

1.  Note  on  the  laws  of  Louisiana. 
Shepherd  v.  Hampton.      Note  a, 

202 

2.  If,  under  the  Virginia  land  law, 
the  warrant  must  be  lodged  in 
the  office  of  the  surveyor  at  the 
time  when  the  survey  is  made, 
his  certificate  stating  that  the 
survey  was  made  by  virtue  of 
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the  governor's  warrant,  and 
agreeably  to  the  royal  procla- 
mation of  1763vu  sufficient  evi- 
dence that  the  warrant  was  in 
his  possession  at  that  time. 
Craig  v.  Radford,         594,  597 

3.  The  6th  sec.  of  the  act  of  Vir- 
ginia of  1748,  entitled,  "  An  act 
directing  the  duty  of  surveyors 
of  lands/'  is  merely  directory  to 
the  officer,  and  does  not  make 
the  validity  of  the  survey  depend 
upon  his  conforming  to  its  re- 
quisitions.    Id.  597 

4.  A  survey,  made  by  the  deputy 
surveyor,  is,  in  law,  to  be  con- 
sidered as  made  by  the  principal 
surveyor.    Id,  598 

See  Bills  of  Exchange,  &c.  1.  6. 
Chancery,  1,  2. 
Ejectment,  3. 
Statutes  of  Tennessee. 

of  North  Carolina. 

of  Georgia. 

N 

NON-INTERCOURSE. 
See  Admiralty,  1,  2.  25. 

NOTES. 
See  Bitii  of  Exchange,  &c. 

P 

PATENT. 

1.  Quare,  Whether,  under  the  ge- 
neral patent  law,  improvements 


on  different  machines  can  be 
comprehended  in  the  same  pa- 
tent, so  as  to  give  a  right  to  the 
exclusive  use  of  the  several  ma- 
chines separately,  as  well  as  a 
right  to  the  exclusive  use  of 
those  machines  in  combination  ! 
Evans  v.  Eaton,  444.  806 

2.  However  this  may  be,  the  act  of 

the  21st  of  January,  1808,  ch. 
117.  "for  the  relief  of  Oliver 
Evans,"  authorizes  the  issuing  to 
him  of  a  patent  for  his  invention, 
discovery,  and  improvements,  i» 
the  art  of  manufacturing  floor, 
and  in  the  several  machines  ap- 
plicable to  that  purpose.     Id. 

506 

3.  Qtuere,  Whether  congress  can 
constitutionally  decide  the  met, 
that  a  particular  individual  is  an 
author  or  inventor  of  a  certain 
writing  or  invention,  so  as  to  pre- 
clude judicial  inquiry  into  the 
originality  of  the  authorship  or 
invention  ?    Id.  513 

4.  The  act  of  the  21st  of  January, 
1808,  ch.  117.  for  the  relief  of 
Oliver  Evans,  does  not  decide  the 
fact  of  the  originality  of  his  in- 
vention, but  leaves  the  question 
open  to  investigation  under  the 
general  patent  law.    Id.        513 

5.  Under  the  6th  section  of  the  pa- 
tent law,  ch.  156.  if  the  thug 
secured  by  patent  had  been  in 
use,  or  had  been  described  in  a 
public  work  anterior  to  the  sup- 
posed discovery,  the  patent  is 
void,  whether  the  patentee  had 
a  knowledge  of  this  previous  use 
or  description,  or  not    Id.    514 

6.  Oliver  Evans  may  claim,  under 
his  patent,  the  exclusive  use  of 
his  inventions  and  improvements 
in  the  art  of  manufacturing  floor 
and  meal,  and  in  the  several  ma- 
chines which  he  has  invented, 
and  in  his  improvement  on  ma- 

.  chines    previously   discovered- 


INDEX. 


43 


Bat  where  his  claim  is  for  an 
improvement  on  a  machine,  he 
must  show  the  extent  of  his  im- 
provement, so  that  a  person  un- 
derstanding the  subject  may  com- 
prehend distinctly  in  what  it 
consists.     Id.  514.  518 

7.  The  act  for  the  relief  of  O.  Evans  is 
grafted  on  the  general  patent  law, 
so  as  to  give  him  a  right  to  sue 
in  the  circuit  court,  for  an  in- 
fringement of  his  patent  rights, 
although  the  defendant  may  be  a 
citizen  of  the  same  state  with 
himself.    Id.  518 

8.  Note  on  the  patent  laws,  Appen- 
dix, note  II.  *  13 

See  Practice,  18,  19. 

PIRACY. 

1.  A  robbery  committed  on  the  high 
seas,  although  such  robbery,  if 
committed  on  land,  would  not, 
by  the  laws  of  the  United  States, 
be  punishable  with  death,  is  pi- 
racy, under  the  8th  section  of 
the  act  of  1790,  ch.  36.  (IX.)  for 
the  punishment  of  certain  crimes 
against  the  United  States ;  and 
the  circuit  courts  have  jurisdic- 
tion thereof.  The  United  States 
v.  Palmer,  610.  626 

2.  The  crime  of  robbery,  as  mention- 
ed in  the  act,  is  the  crime  of 
robbery  as  recognized  and  de- 
fined at  common  law.      Id.     630 

3.  The  crime  of  robbery,  committed 
by  a  person  who  is  not  a  citizen 
of  the  United  States,  on  the  high 
seas,  on  board  of  a  ship  belong- 
ing exclusively  to  subjects  of  a 
foreign  state,  or  on  persons  in  a 
foreign  vessel,  is  not  piracy  under 
the  act,  and  is  not  punishable  in 
the  courts  of  the  U.  States.  Id.  630 

4.  When  a  civil  war  rages  in  a  fo- 
reign nation,  one  part  of  which 
separates  itself  from  the  old  es- 


tablished government,  and  erects 
itself  into  a*  distinct  government, 
the  courts  of  the  union  must 
view  such  newly  constituted  go- 
vernment as  it  is  viewed  by  the 
legislative  and  executive  depart- 
ments of  the  government  of  the 
United  States.  If  that  govern- 
ment remains  neutral,  but  re- 
cognizes the  existence  of  a  civil 
war,  the  courts  of  the  union  can- 
not consider  as  criminal  thoBe 
acts  of  hostility  which  war  au  • 
thorizes,  and  which  the  new  go- 
vernment may  direct  against  its 
enemy.     Id.  634 

5.  The  same  testimony  which  would 
be  sufficient  to  prove  that  a  ves- 
sel or  person  is  in  the  service  of 
an  acknowledged  state,  is  admis- 
sible to  prove  that  they  are  in 
the  service  of  such  newly  crea- 
ted government  Its  s,eal  cannot 
be  allowed  to  prove  itself,  but 
may  be  proved  by  such  testimo- 
ny as  the  nature  of  the  case  ad- 
mits :  And  the  fact  that  a  vessel 
or  person  is  in  the  service  of 
such  government  maybe  estab- 
lished otherwise,  should  it  be  im- 
practicable to  prove  the  seal.  Id. 

635 
PLEADING. 

1.  If  an  action  be  brought  against 
an  officer  making  a  seizure  under 
the  laws  of  the  United  States,  for 
a  supposed  trespass  while  the 
suit  for  the  forfeiture  is  depend- 
ing in  the  United  States'  courts, 
the  fact  of  such  pendency  may 
be  pleaded  in  abatement,  or  as  a 
temporary  bar  of  the  action.  If 
the  action  is  brought  after  a  de- 
cree of  condemnation,  then  that 
fact  may  be  pleaded  as  a  bar ;  if 
after  an  acquittal,  with  a  certifi- 
cate of  reasonable  cause  of  sei- 
zure, then. that  may  be  pleaded 
as  a  bar.    If,  after  an  acquittal, 
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were  specified  in  the  notice,  or 
in  some  of  them,  "  end  also,  at 
sundry  other  places  in  Pennsyl- 
vania, Maryland,  and  elsewhere 
in  the  United  States."  The  de- 
fendant, haying  giren  evidence 
as  to  some  of  the  places  specifi- 
ed, offered  evidence  as  to  others 
not  specified.  Held,  that  this 
evidence  was  admissible :  hut  3. 
that  the  powers  of  the  court,  in 
such  a  case,  are  sufficient  to  pre- 
vent, and  will  be  exercised  to 
prevent,  the  patentee  from  being 
injured  by  surprise.  Evans  v. 
Eaton,  454.  503 

19.  Testimony  on  the  part  of  the 
plaintiff,  that  the  persons,  of  4. 
whose  prior  use  of  the  machine 
the  defendant  had  given  evi-  5. 
dence,  had  paid  the  plaintiff 
for  licenses  to  use  the  machine, 
ought  not  to  be  absolutely  re- 
jected, though  entitled  to  very 
little  weight.     Id.  505 

$0.  The  circuit  courts  have  no  pow- 
er to  set  aside  their  decrees  in     6. 
equity  on  motion,  after  the  term 
at  which  they  are  rendered.  Ca- 
meron v.  M Roberts,  591 

See  Jurisdiction.  7. 

PRESIDENT. 

See  Admiralty,  13.  8. 

PRIZE. 

1.  A  bill  6f  lading  consigning  the  9. 
goods  to  a  neutral,  but  unaccom- 
panied by  an  invoice  or  letter  of 
advice,  is  not  sufficient  evidence  10. 
to  entitle  the  claimant  to  restitu- 
tion ;  but  is  sufficient  to  lay  a 
foundation  for  the  introduction  of 
farther  proof.  The  Friendschqft, 
14.48 

£.  The  fact  of  invoices  and  letters  of 
advice  not  being  found  onboard,  11. 


may  induce  a  suspicion  that  pa- 
pers have  been  spoliated.  But 
even  if  it  were  proved  that  an 
enemy  master,  carrying  a  cargo 
chiefly  hostile,  had  thrown  pa- 
pers overboard,  a  neutral  claim- 
ant, to  whom  no  fraud  is  imputa- 
ble, is  not  thereby  precluded 
from  farther  proof.     Id.  48 

A  blockade  does  not,  according  to 
modern  usage,  extend  to  a  neu- 
tral vessel  found  in  port,  nor 
prevent  her  coming  out  with  the 
cargo  which  was  on  board  when 
the  blockade  was  instituted, 
CHivera  v.    The   Union   Ins.  Co. 

194 
Cases  on  the  subject  of  licenses 
collected.  Note  «,  207 

A  question  of  proprietary  interest 
and  concealment  of  papers.  Far- 
ther proof  ordered,  open  to  both 
parties.  On  the  production  of 
farther  proof  by  the  claimant, 
condemnation  pronounced.  The 
Fortuna,  237 

Where  a  neutral  ship  owner  lends 
his  name  to  cover  a  fraud  with 
regard  to  the  cargo,  this  circum- 
stance will  subject  the  skip  to 
condemnation.     Id.  245 

Relaxation  of  the  rules  of  the 
court  in  allowing  farther  proof 
in  a  case  of  concealment  of  pa- 
pers. Id.  245 
A  neutral  cargo  found  on  board 
an  armed  enemy's  vessel  is  not 
liable  to  condemnation  as  prise 
'of  war.  TheAtalanta,  409.415 
A  question  of  proprietary  inte- 
rest Farther  proof  ordered.  Id. 


It  is  not  competent  for  a  neu 

consul,  without  the  special  au- 
thority of  his  government,  to  in- 
terpose a  claim  on  account  of  the 
violation  of  the  territorial  juris- 
diction of  his  country.  The 
Anne,  ~  435.445 

Quare,  Whether  such  a  claim  can 
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be  interposed,  even  by  a  public 
*  minister,  without  the  sanction  of 
the  government,  in  whose  tribu- 
nals the  cause  is  pending  ?  Id. 

446 

12.  A  capture  made  within  neutral 
territory  is,  as  between  the  bel- 
ligerents, rightful ;  and  its  validi- 
ty can  only  be  questioned  by  the 
neutral  state.     Id.  447 

13.  If  the  captured  ship  commence 
hostilities  upon  the  captor  with- 
in neutral  territory,  she  forfeits 
the  neutral  protection,  and  the 
capture  is  not  an  injury  for  which 
redress  can  be  sought  from  the 
neutral  sovereign.   Id.  447 

14.  The  district  courts  of  the  United 
States  have  jurisdiction  of  ques- 
tions of  prize,  and  ita  incidents, 
independent  of  the  special  pro- 
visions of  the  prize  act  of  the 
26th  June,  1812,  ch.  430* 
(CVII.)     The    Amiable    Honey, 

646 

15.  On  an  illegal  seizure,  the  original 
wrong  doers  may  be  made  re- 
sponsible beyond  the  loss  actual-  * 
ly  sustained,  in  a  case  of  gross 
and  wanton  outrage;  but  the 
owners  of  the'  privateer,  who 
are  only  constructively  liable, 
are  not  bound  to  the  extent  of 
vindictive  damages.  Id.         558 

16.  An  item  for  loss  by  deterioration 
of  the  cargo,  not  occasioned  by 
the  improper  conduct  of  the  cap- 
tors— rejected.    Id.  559 

17.  The  probable  or  possible  profits 
of  an  unfinished  voyage  afford  no 
rule  to  estimate  the  damages,  in 
a  case  of  marine  trespass.  Id. 

660 

18.  The  prime  cost  or  value  of  the 
property  lost,  and,  id  case  of  in- 
jury, the  diminution  in  value  by 
reason  of  the  injury,  with  inte- 
rest thereon,  affords  the  true 
measure  for  estimating  damages 
in  such  a  case.    Id.  560 


19.  An  item  for  the  ransom  of  the 
vessel  and  cargo,  which  had  been 
subsequently  seized  by  another 
belligerent,  (as  alleged  for  want 
of  papers,)  of  which  the  vessel 
had  been  deprived  by  the  first 
captors,  rejected  under  the  par- 
ticular circumstances  of  the  case. 
Id.  561 

See  Dojcicil. 

License. 

Piracy. 

Practice,  1,  2,  3,  4.  12, 13. 
15,  16,  17. 

Salvage. 


SALE. 

1.  In  an  action  by  the  vendee  for  a 
breach  of  the  contract  of  sale  by 
the  vendor,  in  not  delivering  the 
articlef  the  measure  of  damages 
is  the  price  of  the  article  at  the 
time  of  the  breach  of  the  con- 
tract, and  not  at  any  subsequent 
period.     Shepherd  v. .  Hampton, 

200 
2.  QiMsre,  How  far  this  rule  applies 
to  a  case  where  advances  of  mo- 
ney have  been  made  by  the  pur- 
chaser uuder  the  contract  ?    Id. 

200 
3.  One  citizen  of  the  United  States 
has  no  right  to  purchase  of,  or 
sell  to,  another,  a  license  or  pass 
from  the  public  enemy,  to  be 
used  on  board  an  American  ves- 
sel.    Patton  v.  Nicholson,      204  ' 

SALVAGE. 

1.  An  American  vessel  was  capture* 


48 


INDEX. 


by  the  enemy,  turf  after  con- 
demnation and  sale  to  a  subject 
of  the  enemy,  was  recaptured 
by  an  American  privateer— Held, 
that  the  original  owner  was  not 
entitled  to  restitution  on  payment 
of  salvage,  under  the  salvage 
act  of  the  3d  March,  1900,  eh.  14. 
and  the  prize  act  of  26th  June, 
1812,  ch.  107.    The  Star,       78 

2.  By  the  general  maritime  law,  a 
sentence  of  condemnation  com- 
pletely extinguishes  the  title  of 
the  original  proprietor.     Id.     86 

3;  The  British  salvage  acts  reserve 
the  jus  postliminii  as  to  vessels  of 
British  subjects,  even  after  con- 
demnation, unless  they  have 
been  after  capture  set  forth  as 
ships  of  war.     Id.  88 

4.  The  statute  of  the  43d  George 
III.  ch.  16U  sec.  39.  has  no 
farther  altered  the  previous  Bri- 
tish law,  than  to  fix  the  salvage 
at  uniform  stipulated  rates,  in- 
stead of  leaving  it  to  4epend  upon 
the  length  of  time  the  recap- 
tured ship  was  in  the  hands  of 
the  enemy.     Id.  *     88 

5.  Neither  of  the  British  statutes 

extend  to  neu  tral  property.    Id . 

88 

6.  The  5th  section  of  the  prize  act 
of  1812,  ch.  107.  does  not  re- 
peal any  of  the  provisions  of  the 
salvage  act  of  the  3d  March, 
1800,  ch.  14.  but  is  merely  af- 
firmative of  the  pre-existing  law. 
Id.  89 

7.  By  our  law  the  rule  of  reci- 
procity prevails  upon  the  recap- 
ture of  die  property  of  friends. 
Id.  91 

8.  Note  on  the  laws  of  the  different 
maritime  countries  of  Europe  as 
to  recaptures  and  salvage,  Note 
a,  93 

9.  Law  of  Great  Britain.    Id.      94 
10.  Law  of  France.    Id.  95 
)1.  Law  of  Spain,  Portugal,  and  Hol- 
land.    Id.                               97' 


12.  Law  of  Denmark  and  Sweden. 
Id.  98 

13.  Recaptures  from  pirates.    Id.  99 

SPECIFIC  PERFORMANCE. 
See  Chancery,  1. 
STATUTES  OF  TENNESSEE. 

1.  By  the  compact  of  1802,  settling 
the  boundary  line  between  Vir- 
ginia and  Tennessee,  and  the 
laws  made  in  pursuance  thereof, 
it  is  declared  that  aH  claims  and 
titles  to  lands  derived  from  Vir- 
ginia, or  North  Carolina,  or  Ten- 
nessee, .  which  have  faHen  into 
the  respective  states,  shall  re- 
main as  secure  to  the   owners 
thereof,  as  if  derived  from  the 
government  within  whose  boun- 
dary they  have  fallen,  and  shall 
not  be  prejudiced  or  affected  by 
the   establishment  of  the   line. 
Where  the  titles  both    of  die 
plaintiff  and  defendant  in  eject- 
ment were  derived  under  grant 
frorn^  Virginia,   te  lands  which 
feH  within  the  hunts  of  Tennes- 
see, it  was  held  that  a  prior  set- 
tlement   right    thereto,    which 
would,  in  equity,  give  the  party 
a  title,  could  not  be  asserted  as 
a  sufficient  title  in  an  action  of 
ejectment  brought  in  the  circuit 
court  of  Tennessee.  Robinson  v. 
Campbell,  21£ 

2.  Although  the  state  courts  of  Ten- 
nessee have  decided,  that,  under 
their  statutes,  (declaring  an  elder 
grant  founded  on  a  junior  entry 
to  be  void,)  a  junior  patent 
founded  on  a  prior  entry  shaH 
prevail  at  law  against  a  senior 
patent  founded  on  a  junior  en- 
try ;  this  doctrine  has  never  been 
extended  beyond  cases  within 
the  express  purview  of  the  sta- 
tute of  Tennessee,  and  could 
not  apply  to  titles  deriving  all 
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their  validity  from  the  hws  of 
Virginia,  and  confirmed  by  the 
compact  between  the  two  states. 

3.  The  general  rule  is,  that  reme- 
dies in  respect  to  real  property 
are  to  be  panned  according  to 
the  lex  loci  rei  $Um.  The  sta- 
tutes of  the  two  states  are  to  be 
construed  as  giving  the  same  va- 
lidity and  effect  to  the  titles  in 
the  disputed  territory  as  they 
had,  or  would  have,  in  the 
state  by  which  they  were  grant- 
ed, leaving  the  remedies  to  en- 
force such  titles  to  be  regulated 
by  the  lex  fori.    Id%  219 

4.  In  the  above  case,  it  was  held 
that  the  statute  of  limitations  of 
Tennesee  was  not  a  good  bar  to 
the  action,  there  being  no  proof 
that  the  lands  in  controversy 
were  always  within  the  original 
limits  of  Tennessee,  and  the  sta- 
tute could  not  begin  to  run  until 
it  was  ascertained  by  the  compact 
of  1802  that  the  land  fell  within 
the  jurisdictional  limits  of  Ten- 
nesee.    Id.  224 

OF  NORTH  CAROLINA. 

1.  The  state  of  North-Carolina,  by 
her  act  of  cession  of  the  western 
lands,  of  1789,  ch.  3.  recited  in 
the  act  of  Congress  of  1790,  ch. 
33.  accepting  that  cession,  and  by 
her  act  of  1803,  ch.  3.  ceding  to 
Tennessee  the  right  to  issue 
grants,  has  parted  with  her  right 
to  issue  grants  for  lands  within 
the  state  of  Tennessee,  upon  en- 
tries made  before  the  cession. 
Burton  v.  Williams,  529 

2.  But  it  seems,  that  the  holder  of 
such  a  grant  may  resort  to  the 
equity  jurisdiction  of  the  United 
States'  courts  for  relief.     Id.  540 

3.  Under  the  cession  act  of  North 
Carolina  of  1789,  ch.  3.  ratified 
by  the  act  of  Congress  of  1790, 


ch.  33.  the  United  States  held  the 
domain  of  the  vacant  lands  in 
Tennesee,  subject  to  the  right 
which  North  Carolina  retained 
of  perfecting  the  inchoate  titles 
created  under  her  laws.  Id,  536 
The  act  of  North  Carolina  of 
1803,  ch.  3.  grantsto  Tennessee, 
irrevocably,  the  power  of  per- 
fecting titles  to  land  reserved  to 
North  Caroline,  by  the  cession 
act,  and  is  assented  to  by  con- 
gress, in  their  act  of  1806,  ch. 
31.     Id.  536 

The  act  of  congress  of  1806,  ch. 
31.  does  not  violate  the  cession 
act    Id.  538 

OF  GEORGIA. 

The  terms  "  beyond  seas,"  in 
the  proviso  or  saving  clause  of 
the  statute  of  limitations  of  Geor- 
gia, of  1767,  are  equivalent  to\ 
without  the  limits  of  the  state  ;  and 
a  party  who  is  without  those  li- 
mits is  entitled  to  the  benefit  of 
the  exception.  Murray  v.  Ba- 
ker, 541 

OF  VIRGINIA. 

See  Local  Law,  2,  3. 

T 

TRADE  WITH  THE  ENEMY. 

Set  License,  2. 

TREATY. 

1.  G.  C,  born  in  the  colony  of  New- 
York,  went  to  England  in  1738, 
where  he  resided  until  his  de- 
cease ;  and  being  seized  of  lands 
in  New- York,  he,  on  the  30th 
November,  1776,  in  England, 
devised  the  same  to  the  defend- 
ant, and  E.  C,  as  tenants  in  cose- 
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■loo,  and  died  so  seized  on  the 
10th  December,  1 776.  The  de- 
fendant, and  £.  C,  haying  en- 
tered, and  becoming  possessed, 
E.C.,  on  the  3d  December,  1791, 
bargained  and  sold  to  the  de- 
fendant all  his  interest  The 
defendant  and  E.  C.  were  both 
born  in  England  long  before  the 
revolution.  On  the  22d  March, 
1791,  the  legislature  of  New- 
York  passed  an  act  to  enable  the 
defendant  to  purchase  lands,  and 
to  hold  all  other  lands  which  he 
might  then  be  entitled  to  within 
the  state,  by  purchase  or  des- 
cent, in  fee  simple,  and  to  sell 


and  dispose  of  the  same  in  the 
same  manner  as  any  natural  torn 
citizen  might  do.  The  defend- 
ant, at  the  time  of  the  action 
brought,  still  continued  to  be  a 
British  subject  Held,  that  he 
was  entitled,  under  the  9th  sec- 
tion of  the  treaty  of  1794,  be- 
tween the  United  States  and 
Great  Britain,  to  hold  the  lanjls 
so  devised  to  him  by  G.  C.  and 
transferred  to  him  by  E.  C, 
Jackson,  ex  dem.  The  People  cf 
New- York,  r.  Clarke,  1 

Su  Alien. 
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